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PRE  FAG R 


XHE  object  of  the  following  work  is  to  investigate  and 
explain  that  branch   of  jurisprudence,  which  teaches  the 
nature  and  extent  of  tlie  remedies  prescribed  by  the  law  of 
England  for  the  redress  of  private  wrongs,  or,  as  they  are 
frequently  termed,  civil  injuries.   Considering  the  utility  and 
importance  of  the  subject,  it  cannot  fail  to  excite  the  surprise 
t>f  the  reader,  when  he  is  informed  that  a  well  digested  trea- 
tise on  the  law  of  actions  remained  for  so  great  a  length  of 
time  a  desideratum  in  the  profession,  that  it  was  not  until  th^ 
year  17(>7,  that  an  anonymous  compilation  (the  first  deserving 
any  notice,)  entitled  ''An  Introduction  to  the  Law  relative 
to  Trials  at  Nisi  Prius/*  was  published.    Tlie  same  work  was 
republished  by  the  late  Mr.  J.  Buller,  in  the  year  1772.    Al- 
though the  title  page  is  silent  as  to  this  being  a  second  edition, 
yet,  from  an  examination  of  the  contents,  it  appears  very 
clearly  that  Mr.  J.  Buller*6  book  is  merely  a  republication  of 
the  anonymous  treatise  published  in  1767-    It  is  very  re- 
markable, that  at  this  day  so  many  different  opinions  should 
exist  as  to  the  real  author  of  this  compilation ;  some  persons 
ascribing  it  to  Mr.  Ford,  others  to  the  late  Mr.  J.  Clive,  and 
others  to  Mr.  Bathurst    Unquestionably  it  was  the  received 
opinion  at  the  bar,  upon  the  first  appearance  of  this  work, 
that  it  had  been  compiled  by  Mr.  Bathurst,  afterwards  Lord 
Apslcy,  for  his  own  private  use.    But  the  dedication  by  Mr. 
Buller  to  Lord  Apsley,  prefixed  to  the  edition  in  177S>  which 
must  have  escaped  the  notice  of  those  persons  who  have  so 
confidently  ascribed  this  work  to  a  difierent  author,  places 
the  question  beyond  the  reach  of  cootroversy.    That  dedt- 
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cation  expressly  recognises  this  treatise  as  owing  its  origin  to 
a  collection  of  notes  formerly  made  by  Lord  Apsley  for  bis 
own  private  use. 

Mr.  Batburst*8  book,  baving  passed  throagh  sev^al  edi- 
tions*, was  succeeded  by  a  similar  work,  entitled  *'  A  Digest 
of  the  Law  of  Actions  and  Trials  at  Nisi  Prius,"  by  Mr.  £s- 
pinasse,  of  which  there  have  been  four  editions. 

The  compiler  of  the  following  pages  conceived  that  a  trea- 
tise, intended  as  a  companion  at  the  sittings  in  London  and 
Middlesex,  and  on  the  circuit,  might  be  cast  into  a  more 
convenient  form  than  that  adopted  by  either  of  the  former 
writers :  and  that  the  cases  might  be  abridged  with  greater 
accuracy  and  precision.  Under  this  impression,  the  Abridg- 
ment of  the  Law  of  Nisi  Prius  was  prepared  and  published 
in  three  parts  successively,  in  the  years  180G,  1807. 1808.' 
The  second,  third,  fourth,  and  fifth  editions  followed,  in  the 
years  1809, 1812, 1817,  and  1820.  The  sixth  edition  is  now 
submitted  to  the  candour  of  the  Profession. 


.•  Second  edition,  1775$  third  edition,  4to.  1781  i  fourth  edition, 
edition,  Svo.  1790 ;  Bixth  edition,  8va  1817. 
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Faige 
243  iQtert  aa  followi :— An  uncertificated  bankrupt,  to  wbom  or  to  whose  order 

{after  hii  bankruptcy)  a  promissory  note  is  made  payable,  may  indorse  the 
iiiac;^  and  the  indoisee  may  sue  the  maker,  who  cannot  insist  on  the  bank- 
npH^df  the  payee  and  assignment  of  his  effects  as  a  defence  to  the  action, 
t^pgpaes  not  having  interposed.    Diayton  ▼.  Dale,  B.  R.  M.  T.  4  Geo.  4 . 

3M  lijpjpi^jlii  Baron  and  Feme  read  Bills  of  Exchange. 

392  add  as  foUows  .-—Where  a  promissoiy  note,  baginning  ^  I  proodse  to  pay,**  • 
was  signed  by  one  member  of  a  firm  for  himself  and  partnefe^  It  was 
holden  that  he  was  liable  to  be  sued  y^yerally  upon  the  note.    Hall  r. 
Smith,  1  Bamewall  and  Creswell,  407. 

466  n.  (5),  1.  \qfter  been  kueri  applied. 

487  leferenBe  u,/ar  6  Bamewall  v«ad  1  Bamewall  and  Gnswell. 

686  1*  Ityfir  paymetn  rmd  paymsnt. 

676  n.  (7),  1.  l,y«r  destraiaed  remd iHaMned. 
1201  if^rm/ed  1120. 
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CHAP.  I. 


OF  THE  ACTION  OF  ACCOUNT. 

I.  In  what  Cases  the  Action  of  Account  may  be  main- 
tained, 
11.  Of  the  Pleadings  and  Evidence. 
IIL  Of  the  Judgment, 

1.  To  Account.  2.  FinaL 

IV.  Execution. 


L  ffi  what  Cases  the  Action  of  Account  may  be  main' 

tained. 

A  PREFERENCE,  of  late  years,  haying  been  given  to  the 
mode  of  proceeding  by  bill  in  a  court  of  equity,  (where  a  dis- 
covery by  the  derendant's  answer  upon  oath  may  be  ob- 
taioed,)  and  having  the  account  taken  before  a  master  in  the 
Court  oi  Chancery,  or  before  the  deputy-remembrancer  in  the 
Court  of  Exchequer,  the  action  pf  account  has  in  a  great 
measure  fallen  into  disuse.  It  will  not,  therefore,  be  necesr 
saiy  to  enter  fully  into  the  nature  of  this  action,  but  briefly 
apprise  the  reader  in  what  cases  it  may  be  maintain^,  what 

£leRs  may  be  pleaded  to  it,  and  in  what  form  judgment  may 
e  entered. 

To  maintain  an  action  of  accounts,  there  must  be  either  a 
privity  in  deed,  by  the  consent  of  the  party,  (for  an  action  of 
account:  does  not  lie  i^inst  a  disseisor  or  other  irrongdoer,) 
or  a  privity  in  law,  as  m  the  case  of  a  guardian,  &c. 

By  the  common  law,  an  action  of  account  may  be  main- 
tained by  the  heir,  after  he  has  attained  the  age  of  14  years^ 
against  the  guardian  insoci^(l);  so  at.  the  common  law 

a  1  IiMt.  172.  a.  b  lit.  1. 123.    1  Init  S9.  a. 


W)  Tbe  fUMdiaii  in  socase,  Vkt  all  other  accoantantt,  by  di« 
law  say  daim  an  aflowanoe  of  all  his  leasonable  costs  and 
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account  will  lie  against  a  bailiff  (2)  or  receivers  and  in  favour 
of  tracle  and  commerce  by  one  merchant  against  another. 
But  this  action  did  not  lie  for  one  joint-tenant,  or  tenant  i;i 
common,  against  his  companion,  although  he  should  have 
taken  the  whole  profits  to  his  own  use,  unless  he  had  been 
appointed  bailiff  to  render  an  account'*  But  now,  by  stat  4 
Ann.  c.  16.  s.  27*  an  action  of  account  may  be  maintained  by 
one  joint-tenant^  or  tenant  in  common,  bis  executors  or  ad- 
ministrators, against  the  other,  as  bailiff,  for  receiving  more 
than  his  share  or  proportion,  and  against  the  executora  or 
administrators  of  such  joint-tenant,  or  tenant  in  common. 

One  tenant  in  common  brought  an  action  of  account 
against  anothei-^,  aud  charged  him  as  bailiff  and  receiver. 
As  to  the  account  against  him  as  bailiff,  the  defendant  enr 
tered  into  the  account ;  and  as  to  the  account  against  him 
as  receiver,  demurred  specially,  because  the  plaintiff  did 
not  state  by  whose  hands  the  defendant  received  the  moneys 
the  court  held  the  exception  good,  notwithstanding  4  Ann. 
c.  16.  s.  27.  for  that  statute  only  empowered  the  plaintiff  to 
charge  the  defendant  as  bailiff;  but  as  the  plaintiff  had  gone 
farther,  and  charged  the  defendant  as  receiver,  he  ought  to 
have  shewn  by  whose  hands  he  received  the  money,  as  was 
required  by  the  common  law^  As  the  statute  is  a  geneilil 
statute,  it  is  not  necessary  for  the  plaintiff  to  set  it  forth,  0{ 
to  refer  to  it;  but  he  must  set  forth  so  much  as  to  bring  his 
case  within  the  statute*;  and,  therefore,  in  an  action  oi  ac* 
count,  by  one  tenant  in  common  against  another,  upon  this 
statute  the  plaintiff  must  state  in  his  declaration,  that  be 
and  defendant  were  tenants  in  common,  and  that  defendant 
has  received  more  than  his  iust  share.  It  is  not  sufficient  to 
charge  defendant  merely  as  bailiff  (3}. 

0  1  Init  17S.  a.  f  1  Init.  172.  a. 

d  1  lust.  200.  b.  g  Wheeler  v.  Home,  WlUet,  2pS. 

e  Waikerv.Holidaj,Comyn*8Rep.272. 

* 
P 

(2)  By  btttiff  is  understood  a  servant,  who  has  administration  and 
charge  of  laSas,  goods,  and  chattels,  to  make  the  best  benefit  to  th^ 
owner.  Against  such  bailiff  an  action  of  account  lies  for  the  profits 
which  he  hath  raised  or  made,  or  might  by  his  industry  or  care  have 
reasonably  raised  or  made,  his  reasonaDle  charges  and  expenses 
being  deducted.    An  mhnt  shall  not  be  charged  on  such  acooont* 

1  Inst.  172.  a. 

(3)  An  action  of  account  against  a  tenant  in  common  on  this  sta- 
tute, differs  from  an  action  of  account  against  a  bailiff  at  common 
law;  for  a  bailiff  at  commoti  law  w^s  answerable,  not  only  fqr  )iis 
actual  leeeipts,  but  for  what  he  might  have  made  of  the  landa  woth-: 
out  his  wilful  default:  but,  by  the  words  of  this  statute,  a  tenant  in. 
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.  Where  there  is  a  running  account  between  a  merchant  nnd 
broker,  the  proper  remedy  for  recovering  the  balance  is  by  an 
action  of  account  and  not  of  assumpsit^ ;  but  for  the  balance 
of  an  account  assumpsit  lies,  though  the  items  on  each  side 
are  numerous.    5  Taunt.  431. 

At  the  common  law^,  executors  in  general  could  not  have 
this  action  for  an  account  to  be  made  to  the  testator,  because 
the  account  rested  in  privity ;  but  the  stat  Westm.  S.  13 
Edw.  1.  Stat.  1.  c.  2d«  save  this  action  to  executors,  and  (ac- 
cording to  Sir  Edward  Coke,  I  Inst  89.  b.  2  Inst.  404.)  the 
statute  of  31  £dw.  3.  stat.  1.  c.  11.  (4)  to  administrators. 
The  Stat.  $3  £dw,  3.  stat  5.  c  5.  has  extended  the  same  re^ 
medy  to  the  executors  of  executors. 

At  the  common  law,  this  action  did  not  lie  against  the 
executors  of  the  accountant  (5);  but  by  stat  4  Ann.  c.  16. 
a.  27.  an  action  of  account  may  be  maintained  against  the  ex- 
ecutors or  administrators  of  a  guardian,  bailiff,  or  receiver. 

This  action  does  not  lie  against  an  infant^  (6) ;  nor  by  one 
executor  against  anoibei*,  for  the  possession  of  the  one  is  the 
possession  of  the  other. 

h  Scott  ▼.  M^ntoih,  2  Camp.  N.  P.  C.        k  I  Intt.  88.  b.     I  Inst.  172.  a. 

S38.  1   F.  N.  B,  271 .  4to.  edit,  note  (f ). 

i   Lit  f.  125.     I   Inst.  89.  b.   90  b. 

2  Intt.  403. 

■  - 

eommon,  wbeu  sued  as  bailifi*,  is  aDswerable  only  for  so  much  as  he 
has  actually  received  more  than  his  just  share  aod  proportion.  Per 
Willes,  C.  J.  delivering  the  opinion  of  the  court  in  Whee]er  v. 
Home,  Willes,  209,  210. 

(4)  This  statute  empowers  the  ordinary,  in  the  case  of  intestacy, 
to  depute  the  next  and  most  lawful  friends  of  the  intestate  to  admi- 
nister his  goods ;  which  deputies  shall  have  an  actien  to  demand  and 
tecovef,  as  executors,  the  debts  due  to  the  intestate.  See  a  prece- 
dent ci  a  declaration  in  account  by  an  administrator.-^Vidian's  Bn« 
tries,  p.  75* 

(5)  These  rules  of  the  oommoa  law,  viz.  1.  That  aqfipunt  did  not 
lie  &y  executors*;  2.  That  account  could  not  be  maiiAned  against 
executors,  had  some  exceptions*  As  to  the  first,  an  account  might 
have  been  maintained  at  the  common  law  by  the  executors  of  mer^ 
thants ;  as  to  both,  in  the  case  of  the  king,  the  action  lay  f*  It 
should  also  be  remarked,  that  though  at  the  common  law,  executors 
in  general  were  not  compellable  to  account,  yet  if  they  consented  to 
setde  an  account,  they  were  liable  to  an  action  of  debt  for  the  ba- 
lance^. 

(6)  Hence  an  infant  cannot  be  guardian  in  socage.  1  Inst.  88.  b. 

•  Haigiave's  Co.  Ut  90.  b.  n.  (3).  f  F.  N.  B.  117.    U  Rep.  90.  a. ' 

I  F.  N.  6.  267.    Lord  Hale*i  note. 
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11.  Of  the  Pleadings  and  Evidence, 

The  defendant  may  plead  in  bar  to  this  action",  that  he 
was  never  bailiiT  or  receiver,  or  that  he  has  fully  accounted^ 
or  any  matter,  which  tends  to  shew  that  he  was  never  ac* 
countable :  or  a  release. 

When  the  plaintiff  charges  the  defendant  as  receiver  from 
such  a  time  to  such  a  time",  the  defendant  must  answer  the 
whole  time  (7)  precisely  (8). 

By  Stat  21  Jac.  1.  c.  16.  s.  3.  actions  of  account  (other  tlian 
such  accounts  as  concern  the  trade  of  merchandize  between 
merchant  and  merchant,  their  factors,  or  servants,)  must  be 
commenced  and  sued  within  six  years  next  after  the  cause  of 
action. 

If  the  defendant  plead,  that  he  was  never  receiver*,  he 
cannot  give  in  evidence  a  bailment  to  deliver  to  another  per* 
son,  and  that  he  has  delivered  accordingly:  for  though  this 
special  matter  prove  that  he  is  not  accountable,  yet,  as  upon 
tne  delivery,  he  was  accountable  conditionally,  (viz.  if  he  did 
not  deliver  over,)  the  evidence  does  not  support  the  plea. 

So  a  release  Cannot  be  given  in.evidence  under  the  plea, 
that  the  defendant  was  never  receiver*. 

m  1  R.  A.  12T.  vtt.  Intr.  16.    Rast.      o  2  Roll.  Abrid.  683.  (F.)  pi.  1. 

Entr.  17.  19.  21 .  p  WiUoughby  t.  Small,  1  Brownl.  24. 

n  Southcot  ▼.  Rider,  T.  Raym.  67. 


(7)  It  is  a  eeneral  rule  in  pleading,  that  the  plea  most  answer 
every  material  part  of  the  declaration.  If  a  plea  oegin  with  an  an- 
swer to  the  whole,  but  in  truth  the  matter  pleaded  be  only  an  an- 
swer to  party  the  plea  is  bad,  and  the  plainli£P.may  demur ;  but  if 
the  plea  be^  as  an  answer  to  part*  and  is  in  truth  an  answer  to 
part  only,  it  is  a  discontinuance,  of  which  the  plaintiff  may  take 
advantage ;  the  plaintiff,  however,  ought  not  to  demur  in  this  case» 
but  to  take  his  judgment  for  the  part  unanswered  by  nil  dicit ;  for 
if  the  plaintiff  demurs,  or  pleads  over,  the  whole  action  is  discon- 
tinued. I  Roll's  Abrid.  487.  pi.  10.— Weaks  v.  Peach,  1  Salk.  179. 
Blarket  v.  Johnson,  1  Salk.  180. — Vincent  v.  Beston,  1  LordHaym. 
716— Peers  v.  Henriques,  2  Lord  Raym.  841.— Gilb.  Hist.  C.  B. 
165.  158. 

(8)  Money  cannot  be  paid  into  court  in  this  action ;  per  Willes, 
C.  5.  Bull.  A.  P.  128. 
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In  account  against  the  defendant^  as  receiver  by  the  hands 
of  A,  it  is  sufficient  for  the  plaintiff  to  prove  that  A  di- 
rected the  defendant  to  borrow  of  another  to  pay  the  plain- 
tiff; that  the  defendant  borrowed  accordingly,  and  that  A 
gave  bond  to  the  lender. 


•  IIL  0/  the  Judgment, 

1 1.  To  Account.  2*  FhuU, 

I.  There  are  two  judgments  in  this  action:— the  first 
judgment  is,  that  the  defendant  do  account',  usually  termed 
^  jvdstnent  quod  computet  [9],  This  is  in  the  nature  of  an 
award  of  the  court,  interlocutory  only  and  not  definitive^, 
and  whereon  a  writ  of  error  does  not  lie.  It  is,  however, 
essentially  necessary  that  this  judgment  should  be  entered' ; 
for  where  the  defendant  pleaded  that  he  had  fully  accounted, 
and  issue  being  joined  thereon,  the  juiy  found  for  the  plain- 
*  tiff,  and  assessed  damages  and  costs,  and  judgment  was  en- 
tered accordingly,  and  execution  taken  out;  the  court,  on 
motion,  set  aside  the  judgment  and  execution,  observing  that 
tbe  judgment  was  wrong,  for  it  ought  to  have  been  only  a 
judgment  to  account;  and  they  compared  the  irregularity  in 
this  case  to  the  irregularity  of  signing  final  judgment  beiore 
interlocutory  judgment. 

After  tbe  judgment  to  account,  the  defendant  usually  offers 
to  account,  and  thereupon  the  court  assigns  auditors  to  take 
and  declare  the  account  between  the  parties.  The  auditors 
assigned*,  are,  in  general,  some  of  the  officers  (10)  of  the 

q  Hurington  T.  Beane,  Hob.  36.     '         t  Hughes  v.  Burgess,  Ca.  Temp.  Hard, 
r  Co.  £nt.  46.  b.    Rast  £nt.  17.  394. 

a  Metcalf's  case,  11  Rep.  38.  a.  u  Williams  ▼.  Lee,  1  Mod.  42.  See  the 

form,  3  Wils.  89. 


(9)  The  form  of  this  judgment,  in  the  case  of  Godfrey  v.  Saun« 
ders,  3  Wils.  66.  was  as  follows  :—>**•  therefore  it  is  considered,  that 
the  defendant  account  with  the  plaintiff  of  the  time  aforesaid,  in 
which  he  *  (defendant)  and  the  said  S.  S.  were  the  bailiffs  of  the 
plaintiff,  and  had  the  care  and  administration  of  the  aforesaid  goods 
and  merchandises,  &c«  to  be  merchandised  and  made  profit  of  for 
plaintiff;  and  the  defendant  in  mercy,  &c*  hecause  he  nath  not  be- 
tore  accounted,  fee." 

(10)  In  Godfce^r  Vt  Saunders,  C.  6.  E.  10  G.  3.  Z  Wils.  73.  thef 
three  prothonotanes  were  assigned  auditors. 
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court,  who  may  convene  the  parrties  before  them  from  day 
to  day,  until  the  account  is  determined.  If  the  auditors  find 
the  parties  remiss  and  negligent,  thev  must  certify  to  the 
court  that  they  will  not  account.  I5v  stat.  4  Ann.  c.  16* 
8.  27.  the  auditors  are  empowered  to  administer  an  oath,  and 
examine  the  parties  touching  the  matters  in  question,  and  for 
the  trouble  in  auditing  and  taking  such  account,  shall  have 
such  allowance  as  the  court  shall  judge  reasonable,  to  be  paid 
by  the  party  on  whose  side  the  balance  of  account  shall  be. 

Special  bail  is  not  to  be  found  until  after  the  judgment  to 
account*  (11).  If  the  defendant^^,  after  the  judgment  to  ac- 
count, does  not  personally  appear  in  court  to  give  bail  to  ac- 
count, there  must  issue  a  capias  ad  computandum  for  the 
purpose  of  bringing  him  into  court. 

With  respect  to  pleading  before  the  auditors,  the  follow- 
ing rules  are  to  be  oliserved :  1.  In  order  to  avoid  trouble 
and  charge  to  the  parties*,  what  might  have  been  pleaded  in 
bar  to  the  action  shall  not  be  allowed  as  a  discbarge  before 
the  auditors.  2.  If  the  party  is  once  chargeable  and  ac- 
countable*, he  cannot  plead  any  matter  in  bar,  except  a  re- 
lease, or  plene  compuiaoit ;  but  must  plead  before  the  audi- 
tors. The  exceptions  proceed  on  this  ground,  that  a  re- 
lease, and  the  having  fully  accounted,  are  total  extinctions 
of  the  right  of  action^,,  of  which  the  court  is  to  judge;  and 
even  in  these  cases  they  must  be  pleaded  specially,  and  can- 
not be  given  in  evidence  on  ne  nnques  receivor.  3.  Nothing 
can  be  pleaded  before  the  auditors'  contrary  to  what  has 
been  previously  pleaded  and  found  by  verdict,  because  the 
consequence  would  be,  either  two  contradictory  verdicts^ 
which  would  perplex  the  court,  or  two  similar  verdicts^ 
which  would  be  nugatory.  4.  If  the  defendant  plead,  before 
the  auditors^,  any  matter  in  discharge,  which  is  denied  by  the 
plaintiff,  so  that  the  parties  are  at  issue,  the  auditors  must 
certify  the  record  to  the  court,  who,  thereupon,  will  award  a 
venire  facias  to  try  it ;  and  if  on  the  trial  the  plaintiff  make 

X  Reeves  v.  Gibson,  1  Lev.  300.  a  3  Wils.  113. 114. 

y  Cbester  v.  Hunt,  C.  B.  M.  13  G.  2.  b  1  Brownl.  24, 25. 

z  Taylor  v.  Page,Cro.Car.  116. 3  Wils.  c  3  Wils.  lU. 

113.  S.  P.  d  Bull.  Jf.  P.  126. 


(11)  It  was  said,  b v  all  the  prothonotaries  in  the  Court  of  Common 
Pleas,  that  the  defendant  upon  the  first  writ  should  not  be  held  to 
special  bail,  yet,  in  special  cases,  by  the  discretbn  of  the  court,  he 

shall  find  bail.    Noy,  28, 
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default,  he  shall  be  nonsuited;    but,  notwithstanding  the 
nonsuit,  be  may  bring  a  scire  facias  upon  the  first  judgment 

2«  The  final  judgment  is*,  that  the  plaintiff  do  recover 
against  the  defendant  so  much  as  he,  the  defendant,  is  found 
in  arrear  (12)*  A  writ  of  error  lies  upon  this  last  judgment 
only;  but,  although  it  be  found  erroneous,  and  reversed,  the 
first  judgment  shall  stand  in  force;  for  the  two  judgments 
are  distinct  and  perfect  (13). 


IV.  Execution* 

It  is  not  unworthy  of  remark,  that  this  action  is  the  first 
of  a  civil  nature  in  which  process  of  execution  against  the 
person  was  given.  This  process  is  given  by  stat  Westm.  2. 
13  Edw.  1.  c.  II.;  but,  under  this  act,  the  guardian  in 
socage  cannot  be  committed  to  prison,  for  he  is  in  loco  pa^ 
reniiSf  and  the  words  of  the  statute  are  de  seroienUbus,  ba* 
livis,  &c« 

e  Metcairi  case,  11  Rep.  40.  a. 


(12)  The  form  (jt  this  judgment  for  the  plaintiff  upon  demurrer 
to  plea  before  the  auditors,  in  Godfrey  v*  Saunders,  3  Wik.  94.  was 
as  follows:  **  Therefore  it  is  considered,  that  the  plaintiff  do  recover 
against  the  defendant  the  aforesaid  £12,000,  (the  sum  laid  in  the 
declaration)  for  the  value  of  the  goods  and  merchandises  aforesaid, 
and  also  278L  78.  dd.  for  his  damages,  as  well  by  reason  of  the^n* 
terpleading  aforesaid,  as  for  his  costs  and  charges  by  the  plaintiff, 
in  and  about  his  suit  in  that  behalf  expended,  to  the  said  plaintiff 
by  the  court  here  adjudged  with  his  assent;  and  that  the  said  de- 
fendant be  in  mercy,*'  &c. 

(13)  The  reader,  who  is  desirous  of  further  information  concernr 
ing  the  nature  of  this  action,  is  referred  to  the  record  and  proceed- 
ings in  the  case  of  Godfrey  v.  Saunders,  3  Wils«  73. 


l"*".' 


» 
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CHAP.  II. 


OF  ADULTERY; 

L  0/  iht  Remedy  far  this  Injury,  and  in  what  Cases  am 

Action  may  be  maintained* 
IL  Of  the  Venue'^Declaration^piea. 

III.  Of  the  Evidence,  and  herein  of  the  Marriage  Act,  2ff 

(J.  «•  c.  33.— 3  G.  4.  c.  75. 

IV.  Of  the  Damages. 


I.  Of  the  Remedy  for  this  Injury,  and  in  what  Cases  an 

Action  may  be  maintainid. 

In  aDcient  times  adultery  was  iiiquirable  in  tounis  and 
leets\  andpuBiabed  by  fine  and  imprisonment;  b.ut  at  the 
present  day  this  offence  belongs  to  the  ecclesiastical  courtSi 
and  the  temporal  courts  do  not  take  any  cogni^nce  of  it  as 
a  public  wropg.  Several  attempts,  inctoed,  have  been  made 
1^  the  legislature  to  brine  this  offence  within  the  pale  of  cri- 
minal jurisdiction,  but  they  have,  for  the  most  part,  been 
whoUv  ineffectual  (1).  During  the  time  of  the  common- 
wealth, in  the  year  1650,  when,  as  Blackstone  justly  re- 
marks^  the  ruling  powers  found  it  for  their  interest  to  put 
on  the  semblance  of  a  very  extraordinary  strictness  and  jdu- 

fity  of  mond%  adultery  was  made  a  capital  crime  (^.    out 

.  ..  » 

a  3  IM-SMM.  b  4  Bl.Coin.p.  04.  " 


(1)  In  the  year  1604,  (2  James  I.)  a  bill  was  biought  into  parlia- 
ment "  for  the  better  repressing  the  detestable  crime  of  adultery.*' 
This  bill  was  committed^  bat  when  the  report  was  made  by. the 
committee,  the  Earl  of  Hertford  said,  that  they  towod  the  bill  nlhar 
conceraed  V>me  particular  persons  than  ^e  public  good,  whereupon 
the  bill  was  dropped.     See  5th  vol.  of  Plrl.  Hist.  p.  88. 

(2)  The  provisioDs  of  the  statute  made  for  this  purpose  were 


t 
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at  the  restoration,  when  men,  from  an  abhorrence  of  tb^ 
hypocrisy  of  the  late  times,  fell  into  a  contraiy  extreme  of 
licentiousness,  it  was  not  thougbt  proper  to  renew  a  law  of 
such  unfashionable  rigour;  adultery,  therefore,  at  the  present 
day,  as  far  as  respects  the  temporal  courts,  is  considered 
merely  as  a  civil  injury;  and  the  only  remedy,  which  the  law 
affords,  is  an  action,  whereby  the  husband  may  recover, 
against  the  adulterer,  a  compensation  (3)  in  dama|;es  for  the 
loss '  of  the  society,  comfort,  and  assistance  of  his  wife,  in 
consequence  of  the  adultery. 

Although  there  are  not  wanting  authorities*  to  shew  that 
the  action  for  adulteiy  is,  for  some  purposes  at  least,  to  be 
considered  as  an  action  on  the  case,  yet,  from  a  late  decision 
in  the  Court  of  Common  Pleas,  it  must  now  be  considered  as 
the  subject  of  an  action  of  trespass.  The  case  alluded  to  is 
that  of  Woodwaixl  v.  Walton,  C.  B.  Trin.  47  Geo.  3.  9  Bos. 
and  Pul.  N.  R.  476.  The  court  there  held,  that  an  action  for 
debauching  the  plaintiiTs  daughter  per  quod  sernitium  amiiit 
is  ati  action  of  tres|)a8S,  and  that  consequently  a  count  for 
that  puipose  might  be  joined  with  a  count  for  breaking  and 
entering  the  -  plaintiff's  bouse.  Sir  J.  Mansfield,  delivering 
the  opinion  or  the  court,  introduced  the  fblJowing  remarks:-— 
**  A  little  confusion  has  arisen  in  some  of  the  cases  from  the 
insertion  of  the  words  ti  et  armis  in  declaratiol»  in  actiofu 
on  the  case,  those  wpids  b^ng  generally  applicable  to  actions 
of  trespass  only ;  and  I  certainly  do  not  recollect  to  hav^  seen 
them  used  in  lictions  upon  tlie  case.  In  actions  like  the 
present,  as  far  as  my  recollection  goes,  the  form  of  the  de- 

c  Cooke  ▼.  Sagrer,  6  East  386, 9.    Bat-        864.  per  Grose,  J.  in  Weedon  t.  Thn- 
chelorY.  Bigg,  3  Wib. 319.  2  Bl.  R.       bieli,  6  T.  R.  SSl.aad  6  East,  391. 


'*  that  if  any  married  woman  should  be  eonvicted  of  being 
camallv  Imown  by  any  man  other  than  her  hosband,  (eicept  in  case 
ofiansnment,)  such  offence  ihould  be , adjudged  fielony,  and  every 
person,  as  well  the  man  as  the  woman,  offendiQg  therein,  shoold 
suffer  death  without  benefit  of  clergy,  pronded  tluit  this  should  not 
extend,  1st.  to  any  man  who  did  not  know  at  the  time  i>f  such  offenoa 
committed,  that  the  woman  was  then  married;  or,  2ndly»  to  any 
woman  whose  husband  should  be  beyond  the  seas  for  three  yean,  or 
repaled  dead ;  or,  3dly,  to  any  woman  Whose  husband  should  ab< 
sent  himself  for  three  yean  in  any  place,  so  as  the  wife  should  not 

to  be  liyine  within  that  time.**    See  ScobeU*s 


know  her  husband 

Ads,  Ptot  2,  p.  121.    Fo.£d.^ 

(3)  Stiidly  speiJiing,  an  injurjr  of  this  kind  will  nol  admit  of  any, 
mwch  less  a  pecuniary  compeMatiott. 
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clamtion  has  always  been  in  traspaas  9t  tt  armis  tt  contru 
pacem*  I  caonot  distinguish  between  this  action  and  an 
action  for  criminal  conversation.  If  that  be  the  subject  of 
trespass^  this  must  be  so  too.  In  the  action  for  criminal 
conveoBatioOa  the  violence  is  not  the  ground  of  the  action: 
both  in  that  case  and  in  this,  if  the  injury  were  committed 
with  violence^  it;  would  amount  to  a  rape.  I  dp  not  see, 
therefore,  anv  good  reason  why  either  of  them  should  be 
the  subject  of  an  action  of  trespass.  But  it  seems  from  the 
cases  which  we  have  looked  into^  that  the  action  for  criminal 
conversation  has  been  considered  for  years  as  the  subject  of 
an  action  of  trespass.  In  actions  by  a  master  for  an  assault 
upon  his  servant,  per  quod  servitium  amisit,  there  is  no  tres- 
pass against  the  plaintiff;  the  sole  foundation  of  the  action 
IS  the  loss  of  service ;  yet  this  also  has  been  considered  as  an 
action  of  trespass'.'* 

Having  endeavoured  to  explain  the  nature  of  the  action* 
the  next  object  of  inquirv  is,  under  what  circumstances  the 
law  permits  this  action  to  be  maintained ;  and  first,  it  is  essen- 
tially necessary,  that  the  husband  should  present  himself  in 
court,  with  clesm  hands,,  as  has  been  said,  that  is,  without  any 
imputation  of  having  courted  his  own  dishonour,  or  haying 
been  instrumental  to  bis  own  disgrace;  for  it  is  now  settled *» 
that  if  the  husband  has  opnsented  to,  or  provided  means  for 
the  adulterous  intercourse  of  bis  wife  with  the  defendant^ 
the  ground  of  the  action  is  removed,  and  the  defendant  will 
be  entitled  to  a  verdict;  for  volenti  non  Jit  injuria  (4).     So 

d  See  Ditcham  y.  Bond,  B.  R.  £.  54  T.  16  Geo.  2.    Agreed  by  the  court 

0. 3.  2  Maule  and  Belwyn,  436,  S .  P.  in  Duberley  v.  Gunning,  4  T.  R.  66 1 . 

recognizing  Woodward  v.  Walton.  and  there  laid  by  Buller  J.  U>  be  let- 

e  Per  de  Grey.  C.  J.  in  Howard  ▼.  Bur-  Ued  law. 
tonwood,  C.B.  Middx.  Sitt.  after  T. 


(4)  FVom  Lord  Ke»yon*8  account  of  Gibber  v.  Sloper,  in  4  T.  R. 
655,  it  would  appear  as  if  the  verdict  in  that  case  had  been  ^ven 
in  coftfonnity  wim  this  position.  But,  in  ftct,  the  jury  in  Gibber 
V.  Sloper  found  a  verdict  for  the  plaintifT  with  £10  aamages.  The 
cause  was  tried  before  Lee,  C.  J.  at  the  Middlesex  sittings  after  Mi- 
chaelmas term,  1738:  Strange,  solicitor-general,  for  the  plaintiff; 
Mr.  Murray  (afterwards  Lord  Manifield)  and  other  counsel,  for  the 
defendant.  The  ease  is  truly  stated  in  BuUer's  N.  P.  p.  27,  as  fol- 
lows :  *<  In  Gibber  v.  Sloper,  it  was  holden,  that  the  action  lay* 
though  the  privity  and  consent  of  the  husband  to  the  defendant*a 
connexion  with  the  wife  were  clearly  proved.**  The  clear  proof 
)iere  aliwjed  to  was  this — that  the  pUiotiff  and  ddSendant  lived  in 
the  same  house ;  that  their  bed-chambers  were  adjoining  to  eact} 
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if  the  husband',  after  marriage,  tmnsgresses  those  rules  of 
conduct  which  decency  requi^e8^  and  affection  demands 
from  him,  and,  in  an  open,  notorious^  and  undisguised  man** 
uer»  carries  on  a  criminal  correspondence  with  ouier  wooieo^ 
he  cannot  maintain  this  action  (6). 

So  if  the  wife  be  suffered  to  live  as  a  prostitute*  with  the 
privity  of  the  husband,  and  the  defendant  has  thereby  been 
drawn  in  to  commit  the  act  of  which  the  husband  com« 

f  Wyndham  ▼.  Lord  Wycombe,  4  Esp.  g  Per  Lord  Mansfield,  C.  J.  in  Smith  v. 

N.  P.  C.  16.  and  Start  ▼.  Marq.  of  AULson,  BnlL  N.  P.  37.  Hodges  y. 

Bl«ndlbtd,  there  cited,  both  ruled  bj  Windham,  Pteake,  N.  P.  C.  39. 
Kenjpoo,  C.  J.  (5). 


other;  and  that  there  was  a  communication  between  them  by  a 
door.  Mrs.  Gibber  used  to  undress  herself  in  her  husband's  room, 
and  leave  her  clothes  there,  and,  putting  on  a  bed-gown,  retired  to 
Mr.  Sloper's  room  with  one  of  the  pillows  taken  from  her  husband*^ 
bed,  Mr.  Gibber  shattins  the  door  after  her,  and  wishing  her  good 
night.  It  was  proved  also,  that  Mr.  Gibber  sometimes  called  Mr« 
Sloper  and  Mrs.  Gibber  up  to  breakfast*  It  is  observable,  that  Lord 
Kenyon,  at  a  time  subsequent  to  that  above-mentioned,  viz.  on  the 
first  trial  of  Hoare  v.  Alien,  Middlesex  sittings  after  M.  T«  41  G.  3* 
BfSS.  stated  this  case  correctly,  with  the  exception  of  the  name  of 
the  Chief  Justice.  Lord  Kenvon  then  said,  "tnat  Gibber  v.  Sloper 
was  tried  before  Lord  Mansfield,  (Lee  was  Ghief  Justice)  who  thought 
the  conduct  of  the  husband  so  gross,  that  it  was  a  case  for  small 
damages,  but  that  it  did  not  go  to  the  ground  of  the  action ;  since 
that  time,  however,  it  had  been  thought,  that  where  the  husband 
furuished  means  for  the  criminal  intercourse,  the  action  would  not  lie.'* 

(5)  It  is  to  be  observed,  that  although  the  opinioo  of  Lord  Ken^^ 
yoD,  G*  J.  as  delivered  in  Start  v.  Marq.  of  Blandfoid,  coincided 
with  the  position  in  the  text,  yet  the  jury  in  that  case  found  a  ver« 
diet  for  the  plabtiff,  with  1001.  damages, 

(6)  Lord  Alvanley.  C.  J.  di£fered  in  opinion  with  Lord  Kenyan 
on  this  point :  Lord  A.  thought  that  the  ii^elity  or  mkcnndact  of 
the  husband  could  not  be  set. up  as  a  legal  defence  to  the  adultery 
of  the  wife ;  that  circumstance  alone  which  struck  him  as  furnishing 
any  defence  was,  where  the  husband  was  accessary  to  his  own  dis- 
honour; in  that  case  he  could  not  complaiu  of  an  injury  which  he 
had  brought  on  himself,  and  had  consented  to ;  but  that  the  wife 
had  heen  injured  by  the  husband's  misconduct,  could  not  warrant 
her  in  injuring  him  in  that  way,  which  was  the  keenest  of  all  inju- 
ries. In  a  case  of  this  kind,  therefore,  (Bromley  v.  Wallace,  4  Esp* 
N.  P.  C.  237.,)  Lord  Alvanley  directed  the  jury  to  consider  evi- 
dence of  infidelity  in  the  husbaiM),  as  going  in  mitigation  of  dama^ 
<Hily*  and  not  as  furnishing  an  answer  to  the  action,  or  as  entitkng 
the  defendant  to.  a  verdict. 


Id 
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plahM,  the  action  cannot  be  maintained  (7)«  But  if  the  hu9* 
iMmd  has  been  guilty  of  negligence  mei^ly,  or  inattention  to 
the  behaviour  and  conduct  of  bis  wife  with  the  defendant^^ 
not  amounting*  to  a  consent,  such  circumstance  will  go  in 
mitigation  of  damages  only. 

In  an  action  for  adultery  with  the  plaintiflTs  wi{e^»  it  ap- 
peared that  the  plaintiff  and  bis  wife  had  agreed  to  live  se- 
parately :  the  plaintiff  proved  several  acts  of  adultery  com- 
mitted by  the  defendant  after  the  separation  of  the  plaintiff 
and  his  wife»  but  there  was  not  any  direct  proof  of  adultery 
before  the  separation.  Lord  Kenyon,  C.  J.  being  of  opinion 
that  the  gist  of  the  action  was  the  loss  of  the  comfort  and 
society  of  the  wife,  which  was  alleged  in  the  declaration  in 
the  usual  manner,  but  was  not  supported  by  the  evidence, 
nonsuited  the  plaintiff.  On  a  motion  for  a  new  trial,  the 
court  concurrea  in  opinion  with  the  chief  justice. 

In  a  case'',  where  the  husband  ^and  wife  had  entered 
into  a  deed  of  separation  with  trustees,  and  the  wife  was 
living  separate  from  the  husband,  though  not  in  pursuance 
of  the  terms  of  the  deed,  at  the  time  of  the  adulterous  inter- 
course. Lord  Ellenborougb,  C.  J.  said  that  he  did  not  consi- 
der the  question,  **  whether  the  mere  fact  of  separation  be- 
tween husband  and  wife  by  deed,  was  such  an  absolute  re- 
nunciation of  his  marital  rights,  as  prevented  the  husband 
from  maintaining  an  action  for  the  seduction  of  his  wife,'* 
as  concluded  by  the  preceding  decision  in  Weedon  v.  Tim- 
brelL  But  in  the  case  then  before  the  court,  the  court  bein^'' 
of  opinion,  that  taking  the  whole  deed  into  consideration,  it 
was  evident,  that  the  only  separation  in  the  contemplation 
of  the  parties,  was  a  separation  with  the  approbaiiim  of  the 
trustees ;  and  that,  as  the  wife  had  left  the  husband  without 
such  approbation,  she  was  not  at  the  time  of  the  adulterous 
intercourse  living  separate  from  the  husband  by  his  consent^ 
and  coniBequently  th^  event  and  situation  provided  fok*  in 
the  deed  had  not  happened  ;  and  in  that  view  of  the  case, 
there  could  iA)t  be  any  question,  but  that  the  plaintiff*8 
right  to  recover  was  not  affected  by  the  deed ;  and  further, 
if  the  wife  had  left  the  husband  with  the  approbation  of  the 

h  Agreed  by  the  couit  in  Daberley  y.    k  Chamben  ▼.  Cftulfield,  6  £a«t*s  Rep. 

Gmmix^,  4  T.  R.  65 1 .  244. 

i  Weedon  T.Tiiitfwen,  5  T.Rf357. 


(7)  <*  If  the  wife  is  a  prostitute,  and  the  husband  is  mot  privy  to 
it,  it  goes  only  in  mitigation  of  damages/*  Per  de  Grey,  C.  Jc  ia 
Howard  v.  Burtonwood,  and  Buller*8  N.  P.  27.  S.  P.        -^     . 
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trustees,  yet,  as  the  deed  bad  proTided  "  that  the  wife  migbt 
faaye  the  care  of  the  younger  children  of  thi?  marriage,  and 
visit  the  others,  more  especially  when  they  should  he  ill,  to 
as  to  require  the  attention  of  a  mother,'*  the  husband  bad 
not  in  this  caae,  (as  it  was  holden  that  he  bad  done  in  the 
case  of  Weedon  v.  Timbrell)  given  up  all  claim  to  the  be- 
neiBt  to  be  derived  from  the  societyand  assistance  of  his 
wife ;  consequently,  that  the  case  of  Weedon  v.  Timbrell,  al- 
lowing it  the  fullest  effect  according  to  the  terms  of  it,  could 
not  be  considered  as  an  authority  against  the  plaintiff  in  this 
action. 

Where  several  defendants  have  carried  on  ah  adulterous 
intercourse  with  the  plaintifi^s  wife,  the  plaintiff'  may  main- 
tain senarate  actions,  although  the  cause  of  action  has  ac- 
crued ouriog  the  same  period^ 


11.  Vf  the  Venue^Declaraiion'^Plea. 

This  is  a  transitory  action :  and,  conseqaeotly,  the  venue 
may  be  laid  in  any  countv,  subject,  however,  to  being 
changed,  upon  the  usual  affidavit,  that  the  whole  cause  of 
action  arose  in  another  county,  and  not  elsewhere  out  of  such 
otfier  county.  Although  the  marriage  be  a  material  induce- 
ment te  the  right  of  the  plaintiff,  to  maintain  the  action  in 
respect  to  the  trespass  on  the  wife,  yet  it  forms  no  part  of 
the  cause  of  action :  the  trespass  committed  on  the  wire  coo- 
stitutes  the  whole  cause  of  action*. 

The  declaration  in  this  action  is  very  concise ;  in  substance 
it  is  as  follows :  viz.  that  the  defendant,  with  force  and  arms, 
made  an  assault  on  the  wife  of  the  plaintiff,  and  debauched 
mnd  carnally  knew  her,  whereby  the  plaintiff  wholly  lost  and 
was  deprived  of  the  comfort,  society,  and  fellowship  of  his 
wife,  and  of  heraid  and  assistance  in  bis  domestic  affairs, 
and  other  lawful  business. 

The  general  issue  in  this  action  is,  not  guilty. 

The  statute  of  limitations  (8)  may  be  pleaded  in  btr  of 

1  GxcgMm  ▼.  M^aggart,  1  Camp.  N.  P.        m  Guard  v.  Hodge,  10  Eaat  32. 
C.  416. 


(B)  By  sUt.  21  Jac.  1.  c.  16.  s.  3.  all  actions  on  the  case  (other 
than  for  slander)  must  be  commenced  and  sued  within  m  yean 
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this  action ;  but  tbe  gist  of  the  action  being  the  injury  sus^ 
tained  by  tbe  husband  in  consequence  of  the  adultery,  the 
proper  plea  under  that  statute  is,  not  guilty  within  six 
years". 

In  a  case*  where  the  plaintiff  complained  *'  of  a  plea  of 
trespass,  that  the  defendant,  with  force  and  arms,  assaulted 
and  seduced  the  plaintiff's  wife,  per  quod  consortium  amisit, 
jfc.  contra  pacem^  S^cJ*  and  the  defendant  pleaded,  not  guilty 
within  six  years;  on  general  demurrer,  a  question  arose, 
whether  the  action  was  trespass  or  case.  Cooke  v.  Sayer 
was  cited.  Lord  EUenborough,  C.  J.  said,  it  might  be  ma- 
terial to  consider  that  point,  if  the  question  were,  whether 
the  limitation  of  six  or  four  years  only  applied  to  this  case  t 
but  the  defendant  having  taken  the  longer  period,  and 
pleaded  not  guilty  within  six  years,  that  of  course  must  in* 
elude  not  guilty  within  four  years,  and  the  plea  not  having 
been  specially  demurred  to,  was  therefore  good  in  either  way 
of  considering  it ;  he  added  further,  that  he  did  not  know 
what  his  opinion  would  have  been  if  the  point  had  then  first 
arisen ;  but  it  baring  been  considered  in  Cooke  ▼•  Sayer,  as 
an  action  on  the  case,  he  should  be  inclined  so  to  consider  it. 
Lawrence,  J.  cited  the  case  of  Parker  ▼•  Ironfield,  in  which 
Buller,  J.  bad  considered  an  action  of  a  similar  nature  for  the 
seduction  of  a  daughter,  per  quod  sertitium  amisit,  m  an  ac« 
tton  on  the  case.  Le  Blanc,  J.  did  not  give  any  opinion  as 
to  this  point ;  but  observed,  that  the  action  before  the  court# 
be  it  -either  case  or  trespass,  was  within  the  statute  of  limi^ 
tatioM ;  therefore,  in  either  way  of  considering  it,  the  plea 
a  good  bar  {[not  being  specially  dennirred  to.3 


A  Cooke  V.  Sagrer,  6  Eatt*t  Rep.  388.  2       387.    But  lee. Woodwiid  y.  Walton, 
Bunr.  763.  Bull.  N.  P.  28.  oHte,  p.  9,  and  Ditcham  v.  Bond,  2 

o  Madkdzen  v.  OliTant,  6  Eaat'i  Rep.       Maule  and  Selwyn,  430. 


next  after  the  cause  of  such  action ;  and  action  of  trespass,  of  as* 
sault,  battery,  wounding,  and  imprisonment,  within  fom'  yean.  It 
appears,  from  tbe  lan^age  of  the  court  in  Cooke  v.  Sayer,  6  East's 
R.  388.  that  they  considered  the  action  for  adultery  as  filing  within 
the  former  descnpdon  of  actions,  and  consequently  that  the  limita* 
lion  of  time  was  six  years.    But  see  ante,  p.  9« 
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HI.   Of  iht  Etidence,  and  herein  of  the  Marriage  A<^i 

26  G.  9.  c.  33 3  G.  4.  c.  75. 


In  other  actions,  evidence  of  cohabitation^  genera]  rq>u« 
tatioD,  acknowlalgment  of  the  parties  and  reception  by 
their  friends,  is  sufficient  to  establish  the  relation  of  buobaiid 
and  wife.  But  in  this  action,  in  order  that  it  may  not  be 
converted  to  bad  purposes,  by  persons  giving  the  name  and 
character  of  wife  to  women  to  whom  they  are  not  married, 
it  has  been  holden  to  be  indispensably  necessary  for  the 

J>laintiff  to  prove  the  marriage  ceremony  having  been  per* 
brmed^  either  by  the  testimony  of  some  person  who  was 
present  at  the  marriage,  or  by  the  production  of  the  register^ 
or  of  an  examined  copy  thereof'* 

Such  strictness  being  required  as  to  the  proof  of  marriaee 
in  this  action,  it  will  be  necessary  to  make  some  remarKS 
touching  marriage  in  general,  in  order  that  the  reader  may 
be  apprised  of  the  solemnities  .which  the  law  deems  essential 
to  constitute  a  valid  marriage. 

At  the  common  lawS  any  contract  made  per  verba  de  prm* 
senti,  or  in  words  of  the  present,  or  in  case  of  cohabitation^ 
per  verba  de  futuro  also,  between  persons  able  to  contract, 
was  deemed  a  valid  marriage  to  many  purposes,  and  the  par« 
ties  might  have  been  compelled  in  the  spiritual  courts  to  ce- 
lebrate it  tit  facie  ecclesue.  In  order  to  constitute  a  valid 
marriage,  before  the  marriage  act,  it  appears  to  have  been 
wholly  itnmaterial  whether  tike  ceremony  was  performed  by 
a  protestant  or  a  Roman  catholic  priest,  in  a  private  lodging 
or  a  public  chapel.  In  the  case  of  the  King  v.  Fielding,  6  St. 
Tr.  614.  the  marriage  ceremony  was  performed  in  a  private 
lodging  by  a  Roman  catholic  priest,  in  the  year  1705 ;  and 
«pon  evidence  that  the  prisoner^  in  answer  to.  the -question 
^vfaetber  he  would  have  the  woman  for  his  wedded  wife, 
sard  that  he  would ;  and  that  the  woman  ansiwered  affirma- 
tively to  the  miestion  pat  to  her,  whether  she  would  have 
Mr.  Fielding  for  her  husband ;  Mr.  Justice  Powel,  upon  a 
question  of  felony,  considered  it  as  a  marriage  contracted  per 
verba  de  preesenti ;  in  like  manner  as  it  was  considered  by 
Lord  Holt,  in  Je$3on  v.  Collins,  Salk.  ASl.wA  6  Mod.  Id5« 

p  Mflnis  V.  MiUer,  4  Burr.  2057.   1  Bl.  q  See  R.t.  InhnbiUato  of  Bnwiptoaf 
R.  e82.  S.  C.  wd  BuUl  ^.  P.  27. 4Qd        10  East, .238. 
per  lord  Mansfield,  C  J.  in  Birt  ▼. 
Barlow,  Doup.  174.  9.P.'  - 
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See  further  on  this  subject  R.  v.  Brampton,  past  n«  (17)«  It 
appears  doubtful,  whether,  at  the  common  law,  it  was  neces- 
saiy  that  the  ceremony  should  have  b^en  performed  by  a  per- 
son in  holy  orders;  (see  the  argument  m  R.  t.  Lumngton, 
I  Burr.  S.  C.  239.  and  soibe  remarks  on  this  point,  1  Bl. 
Com.  439.  See  also  the  preamble  to  stat  57  Geo.  3.  c.  51.) 
certainly  the  ecclesiastical  law  re<^uired  it,  and  if  a  husband 
demanded  a  right  in  the  ecclesiastical  court,  which  was  only 
due  to  him  by  the  ecclesiastical  law,  it  was  necessaiy  for  him 
to  prove  in  that  court,  that  he  had  been  married  by  a  person 
in  holy  orders.'  Haydon  v.  Gould,  Salk.  119.  Having  en* 
deavoured  to  explain  the  rulQs  of  law  which  prevailed,  prior 
to  the  marriage  act,  it  becomes  necessarv  to  set  forth  the 
provisions  of  that  if)(iportant  statute,  in  order  that  tbe  reader 
may  obtain  an  accurate  knowledge  of  the  alterations,  which 
have  been  made  in  tbe  kw  on  this  subject  ' 

From  the  preamble  of  this  statute'  (sometimes  termed 
Lord  Hardwicke*s  Act,  but  more  frequently  the  marriage 
act)  it  appears  to  have  been  made  for  the  purpose  of  pre- 
wntine  the  mischieft  and  inconveniences,  wnicn  had  arisen 
from  dandestine  marriages.    Tbe  provisions  are  as  follow : 

First,  all  banns  shall  be  published  in  the  parish  church',  or 
in  a  pmbiie  chapel  in  tohich  banns  have  been  usually  pub* 
/i«Atfk(9)y  belonging  to  the  parish  or  chapeliy  wherein  the 

r  Stat  26  Cteo.  2.  c.  33.  •  S.  1. 


(9)  Upon  these  words  a  question  arose,  in  the  year  1781,  whether, 
this  statute  was  to  be  construed  to  mean  sucn  chapels,  wherein 
banos  were  usually  published  at  the  time  when  the  marriage  in 
question  took  place,  or  such  chapels  only  as  existed  at  the  time  of 
passing  the  act.  The  Court  of  King's  Bench  were  of  opinion,  tintt 
the  legislatore  clearly  meant  chapels  existing  at  the  time  of  the  act : 
sttd,  consequendy,  that  a  marriage,  celehnUed  in  a  chapel  erectea 
since  the  statute  26  Geo.  2*  c.  33.  was  void,  althoi^h  franns  had 
been  frequently  published  there,  and  marriages  ds  ySoto  celebrated 
there  previously  to  the  marriage  in  question,  R.  v.  Inhabitants  of 
Northneld,  Doug..  658.  As  soon  as  tne  determination  of  the  court 
in  this  case  was  known.  Lord  Beauchamp  introduced  a  bill  into 
parliament,  which  passed  into  a  law,  for  making  all  marriages,  which 
had  h^en  celebrated  in  any  parish  church,  or  public  chapel,  erected 
since  stat.  26  Geo.  2,  c  53.  and  consecrated,  vatid  in  law,  and  to 
exempt  the  clergymen,  who  had  celebrated  such  marriages,  from 
the  penalties  of  that  statute.  VHs  21  Geo.  3.  c.  53.  The  opera- 
tion of  the  stat.  21  Geo.  3.  c  53.  not  .beii^  prospective,  a  similar 
provision  was  made  by  stat.  44  Geo.  3.  c.  77.  in  respect  of  marriages 
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peraons  to  be  married  reside,  upon  three  Sundays  preceding 
<m^  marriage ;  and,  if  the  parties  dwell  in  different  parishes 
or  chapelries,  then  the  banns  are  to  be  published  in  the 
church'  or  chapel  belonging  to  the  parish  or  chapelry,  where- 
in eacli  of  the  persons  dwell ;  if  both  or  either  dwell  in  an 
extra-parochial  place,  having  no  church  or  chkpel,  then  the 
banns  are  to  be  puUishcd  in  a  church  or  chapel  belonging  to 
the  adjoining  parish,  and  in  such  case  the  clergyman  shall 
certify  the  publication  in  the  same  manner  as  if  either  of  the 


solemnized  before  the  25th  of  IVfarcfa,  1805,  in  any  church,  or  pub« 
lie  chapel  in  England,  &c.  erected  since  the  making  the  statute  26 
Geo.  2.  and  consecrated ;  and  in  like  manner  as  by  the  last-men- 
tioned act  (21  G.  d«  c«  53.  s«  3.)  registers  of  these  manrii^^,  or  co- 
pies tbereojf,  are  to  be  received  in  evidence  in  courts  of  law  and 
equity :  provided,  that  in  all  such  courts  the  same  objections  shall 
be  available  to  the  receiving  -such  registers  or  copies  in  evidence, 
as  would  have  been  available  to  the  receiving  the  same  as  evidence, 
if  such  registers  or  copies  had  related  to  marriages  solemnised  in 
parish  churches,  or  public  chapels,  in  which  banns  were  usually 
published  before,  or  at  the  time  of  passing  the  act  26  G.  2.  And 
oy  Stat.  48  G,  3.  <c.  127.  the  same  provisions  have  been  made  in  re- 
spect o{  marriages  solemnized  before  August  23d,  1808,  in  any 
cnurch,  Ac  with  this  farther  enactment,  ^  that  the  rasters  of  all 
marriages  solemnized  in  any  public  chapels,  thereby  enacted  to  be 
^id,  shall,  within  thirty  days  next  after  the  23d  of  August,  1808, 
ht  removed  to  the  parish  church  of  the  parish  in  which  such  cha<^ 
pel  shall  be  situated ;  and,  in  case  such  chapel  shall  be  situated  in 
an  extta-parochial  place,  then  to  the  parish  church  next  adjoining, 
to  be  kept  with  the  marriage  registers  of  such  parish,  and  in  like 
manner  as  parish  registers  are  directed  to  be  kept  by  stat.  26  G.  2. ; 
and  within  12  montm  after  the  removal  of  such  registers  to  sueh  pa- 
rish churches  respectively,  two  copies  thereof  respeotively,  shall  be 
tnmsmitted  by  the  respective  churchwardens  of  such  parishes  to  the 
bishop  of  the  diocese,  or  his  chancellor,  subscribed  by  the  hands  of 
the  minister  and  churchwardens,  to  the  end  that  the  same  may  be 
fiuthfally  preserved  in  the  registry  of  the  bishop.*' 

T7.  In  cases  where  the  marriage  has  been  solemnized  in  a  chapel, 
the  plaintiff  ought  to  be  prepareid  with  the  registers  and  other  evi- 
dence, to  show  that  banns  are,  and  have  been  usually  published 
there,  in  order  to  found  a  presumption,  that  it  is  a  chapel  in  which 
marriages  may  be  lawfully  solemnized  according  to  the  provisions  of 
the  marriage  act.  But  in  Taunton  v.  Wybonrn,  2  Camp.  N.  P.  C. 
297.  it  was  holden  prcmi/octe  sufficient  for  this  piirpose  to  produM 
an  old  register  of  manriages  solemnised  in  the  chapel  before  the  pass- 
ing of  the  marriage  act,  and  a  register  of  banns  published  them 
since,  and  to  prove,  by  living  witnesses,  that  marriages  had  been 
lemnized,  and  banns  published  there  of  late  years.  - 
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parties  dwelt  in  such  parish :  and,  further,  it  is  r«quired*»  that 
the  marria^  shall  be  soJemnized  ih  one  of  the  parish  churches- 
or  chdf^els,  where  the  banns  have  been  published. 

Notice  shall  be  given^  to  the  miiuster  of  the  true  christian 
and  surnames,  places  of  abode  within  the  parish^  &c.  and 
tiine  of  resid€siice  there,  of  the  parties,  seven  days  before  the 
publication  of  the  banns;  otherwise  the  minister  shall  not  be 
obliged  to  publish  them^  N.  A  person  whose  baptismal  and 
surname  was  Abraham  Langley,  was  married  by  banns  by 
the  name  of  George  Smith,  having  been  known  in  the  pa- 
rish where  he  resided  and  was  married,  by  that  name  only' 
.from  the  time  of  his  first  coming  into  the  parish  till  his  mar- 
riage, which  was  about  thrjee  years  ;  it  was  liolden,  that  the 
marriage  was  valid".  So  where  a  person  had  gone  by  an 
assumed  name  for  sixteen  weeks,  in  order  more  effectually  to. 
conceal  himself,  having  deserted  from  the  army,  and  then  wad 
married  by  his  assumed  name  by  license;  the  marriage  was 
holden  good,  no  fraud  being  intended  in  respect  of  the  mar- 
riage.    R.  V.  Burton  on  Trent,  3  M.  and  S.  537. 

No  minister*  shall  be  punishable  bv  ecclesiastical  censures 
for  solemnizing  marriages,  where  both  or  one  of  the  parties 
are  under  Si,  after  banns  published,  if  the  parents  or  guar- 
dians, (whose  consent  is  required  by  law)  do  not  give  notice 
of  their  dissent;  if,  however,  such  parents  or  guardians,  or 
one  of  them,  publicly  declare  their  dissent  at  thet  time  of  pub- 
lication, then  the  banns  will  be  void. 

Licences  shall  be  granted'  to  solemnize  marriages.in  the 
church  or  chapel  of  the  parish  or  chapelry  only,  within 
which  the  usual  place  of  abode  of  one  of  the  parties  shall 
have  been  for  four  weeks  before  the  marriage;  or  where 
b^th  or  either  of  the  parties  dwell  in  an  extra-parochial 
place,  then  in  the  church  or  chapel  of  the  adjoining  parish' 
or  chapelry  (10).    N.  Parishes,  having  no  parish  church  or 

t  S.2.  K  s.  3. 

u  R.  ▼.  Billingshunt,  3  Maule        ,  y  S.  4. 

and  Selwyn,  250. 


(W)  Notwithstanding:  the  provisions  in  the  2d  section,  and  in  this 
se<?tioni  as  to  the  residence  or  the  parties,  it  is  to  be  observed,  that 
after  the  solemnization  of  any  marriage,  either  by  banns  or  licence. 
If  1*  not  necessary,  in  support  of  such  marriage,  to  give  any  proof  of 
the  residence  of  the  parties ;  nor  is  evidence  to  the  contrary  admissi- 
1^6.     See  the  10th  section  of  this  statute. 
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chapel*,  or  none  where  divine  service  is  usually  celebnited 
every  Sunday,  are  deemed  extra-parochial. 

The  archbishop  of  Canterbury's  right  of  granting*  special 
licences  to  marry  at  any  convenient  time  or  place  is  expressly 
reserved  to  him. 

Persons  convicted  of  solemnizing  matrimony^  in  any  other 
place  than  a  church  or  public  chapel,  where  banns  have 
been  usually  published  (11),  except  by  special  licence^  or  of 
solemuiziug  matrimony  without  publication  of  banns,  ex- 
cept by  Kcence  from  persons  duly  authorised  to  grant  the 
same,  are  to  bis  deemed  guilty  of  lelony,  and  shall  be  trans- 
ported for  14  years;  the  prosecution  for  such  felony  hav- 
ing been  coramenoed  within  three  years  after  the  offence 
committed ;  and  all  marriages  solemnized  after  25th  March, 
1754,  in  any  other  place  than  a  churchy  or  such  public  cha* 
pel^  unless  by  special  licence,  or  solemnized  without  puhlica" 
iionof  banns  or  licence  from  a  person  duly  authorised  to 
grant  the  same,  shall  he  void. 

After  the  solemni'zation*  of  any  marriage  by  banns,  it  shall 
not  be  necessary,  in  support  of  such  marriage,  to  give  any 
proof  of  the  actual  dwelling  of  the  parties  in  the  respective 
parishes  wherein  the  banns  were  published ;  or  where  the 
marriage  is  by  licence,  it  shall  not  be  necessary  to  give  any 
proof  that  the  uc^ual  place  of  abode  of  one  of  the  parties,  for 
the  space  of  four  weeks,  was  in  the  parish  where  the  mar- 
riage was  solemm'ssed ;  nor  shall  «ny  evidence  in  either  of  the 
saia  cases,  be  received  to  prove  the  contrwry  in  any  suit 
touching  the  validity  of  such  marriage. 

"All  marriages  solemnized*  by  licence^  where  either  of 
the  parties,  not  b^ing  a  widower  or  widow,  is  under  the  age 
of  2(  years,  without  the  consent  of  the  father  of  such  of  the 
parties  so  under  age  (if  then  living)  first  had,  or  if  dead,  of 
the  guardian  of  the  person  of  the  party  so  under  age,  law- 
fully appohited,  or  one  of  them :  and  if  there  be  no  such 
guardian,  then  of  the  mother  (if  living  and  unmarried) ;  or  if 
there  be  no  mother  living  and  unmarried,  then  of  a  guardian 
of  ttie  pierson  appointed  by  the  Court  of  Chancery,  shall  be 
▼did/' 

An  illegitimate  child  has  been  holden  to  be  within  the 

z  S.  S.  e  S.  10. 

a  S.  6.  d  S.  U^  rtpealed  by  3  G«o.  4.  c.  76. 

b  S.  8. 


(11)  See  note  9. 
c« 
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meaning  of  this  clause  (R«  v.  Hodnett,  1  T.  R.  96,)  Whether, 
the  consent  of  the  putative  father,  or  of  the  natural  mother 
be  sufficient  to  give  validity  to  the  marriage  of  such  child, 
appears  to  have  been  a  texnta  qncestio.  In  R.  v.  Edmonton, 
B.  R.  E.  S4.  G.  3.  2  Bott  76,  pi.  114,  and  cited  in  1  T.  R.  9*7, 
it  was  hold^,  that  the  consent  of  the  putative  father  was 
suftfcient;  but  in  Horner  v.  Lydiard  and  Daniel  v.  Cooke, 
Sir  William  Scott  was  of  opinion,  that  the  consent  could 
only  be  given  by  a  guardian  appointed  by  the  Court  of  Chan- 
cery. The  same  question  was  submitted  to  the  considera- 
tion of  the  Court  of  King*s  Bench,  in  the  case  of  Priestly 
v.  Hughes,  sent  by  the  master  of  the  rolls.  After  the  case 
had  been  twice  argued,  three  judges,  viz.  Lord  Ellenbo- 
rough,  C.  J.  Le  Blanc  and  Bayley,  Js.  certified®,  that  they 
were  of  opinion,  that  all  marriages,  whether  of  legitimate 
or  illegitimate  persons,  are  within  the  general  provision  of 
this  statute,  and  that  the  consent  of  the  natural  mother  is 
not  a  sufficient  consent  within  the  preceding  section.  Grose, 
J.  certified,  that  it  seemed  to  him,  irom  the  words  of  the  11th 
section,  that  the  legislature  had  in  their  contemplation  such 
l^itimate  children  who  had,  or  might  have,  either  parents 
to  consent  to  the  marriage  of  such  children,  or  guardians 
whom  the  legislature  intended  to  substitute  for  such  parents, 
under  different  circumstances;  and  that  they  bad  not  in 
their  contemplation  to  provide  for  the  marriages  of  illegiti- 
mate children  whose  parents  could  not  legally  forbid  the 
banns,  if  they  were  to  be  married  by  banns,  and  who  could 
have  no  such  parents  as  are  intended  to  be  described  in  the 
11th  section,  i.  e.  legitimate  parents,  if  they  were  to  be  mar- 
ried by  licence. 

The  l^th  section,,  contemplating  the  possibility  of  the 
guardian  or  mother  of  the  parties  being  non  compos  mentis, 
or  in  parts  beyond  the  seas,  or  that  they  may  be  induced 
unreasonably,  or  by  undue  motives,  to  abuse  the  trust  re- 
posed in  them,  enacts,  that  in  such  cases  the  party  desirous 
of  marrying  may  apply,  by  petition,  to  the  chancellor,  lord 
keeper,  or  lords  commissioners  of  the  great  seal,  who  may 
proceed  in  a  summary  way;  and  if  the  marriage  proposed 
shall  appear  to  be  proper,  may,  by  order  of  court,  declare  the 
same  to  be  so,  and  such  order  shall  be  as  good  as  if  the  guar- 
dian or  mother  of  the  party  petitioning  had  consented  to  such 
marriage. 

No  suit ^  or  proceeding  shall  be  had  in  any  ecclesiastical 
court ,  in  order  to  compel  a  celebration  of  any  marriage  in 

e  ll£ut.20.  f  S.  13. 
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facie  ecclest(B^  by  reason  of  any  contract  of  matrimony,  whe- 
ther per  verba  de  prcesenti^  or  per  verba  defuturo  (12). 

'*  The  church*^  and  chapel  wardens  of  every  parish  or  cha- 
pelry  shall  provide  proper  books,  in  which  all  marriages  and 
banns  of  marriages  respectively,  there  publishM  or  solem- 
nized, shall  be  registered  (every  page  of  which  is  to  be  regu- 
larly numbered  and  lined  at  proper  distances,  in  the  manner 
therein  mentioned,)  and  shall  respectively  be  signed  by  the 
parson,  vicar,  minister,  or  curate,  or  by  some  other  person 
in  his  presence,  and  by  his  direction;  and  all  such  books 
shall  belong  to  every  such  parish  or  chapel  and  be  kept  for 
public  use. 

In  order  to  preserve.^  the  evidence  of  marriages,  and  to 
make  the  proof  thereof  more  certain  and  easy,  "all  marriages 
shall  be  solemnized  in  the  presence  of  two  or  more  witnesses, 
besides  the  minister;  and  immediately  after  such  celebration, 
an  entry  thereof  shall  be  made  in  such  register,  in  which  it 
shall  be  expressed,  that  the  marriage  was  bjr  banns  or  li- 
cence ;  and  if  both  or  either  of  the  parties  married  by  licence 
be  under  age,  with  consent  of  the  parents  or  guardians,  and 
shall  be  signed  by  the  minister  with  his  proper  addition,  and 
also  by  the  parties  married,  and  attested  by  such  two  wit- 
nesses," which  entry  is  directed  to  be  in  the  form,  or  to  the 
effect  therein  set  forth.  N.  An  omission  in  the  entry  will  not 
affect  the  validity  of  the  marriage.  R.  v.  St  Devereux,  Bur* 
Set.  Cases,  506.  I  Bl.  R.  367.  S.  C. 

Persons  convicted^  of  knowingly  and  wilfully  inserting  a 
false  entry  in  the  register  of  any  thing  relating  to  any*mar- 
riage,  with  intent  to  elude  the  force  of  the  act,  or  of  falsely 
making,  altering,  forging,  or  counterfeiting,  or  of  assisting  \ 

in  falsely  making,  &c.  such  entry,  or  of  falsely  making,  &c. 
any  licence,  or  of  publishing  as  true  any  false,  &c.  register 
or  copy  thereof,  or  any  false,  &c.  licence,  knowing  such  re- 
gister or  licence  to  be  false,  &c.  or  of  wilfully  destroying 
any  register  of  marriages,  or  any  part  thereof,  with  intent 
to  avoid  any  marriage,  or  to  subject  any  person  to  the  pe- 
nalties of  this  act,  shUll  be  guilty  of  felony  without  benefit 
of  clergy  (13). 

%  S.14.  h  8.15.  i.  S.  16. 


'  (12)  See  the  common  law  on  this  point,  ante,  p.  15. 

(13)  See  further  provisions  as  to  registers  of  marriages,  &c.  52 
G.  3.  c.  146. — But  this  act  does  not  repeal  any  of  the  provisions  in 
the  marriage  act.    See  the  last  clause,  s.  20. 


V 


t  -^. 


22  ADULTERY. 

Lastly^  it  is  provided,  that  this  act  shall  not  extend  tc» 
any  of  the  marriages  of  any  of  the  royal  family ;  or  to  Scot- 
land (14)»  or  to  marriages  among  Quakers  or  Jews  (15), 
where  both  the  parties-are  Quakers  or  Jews  (16),  or  to  mar- 
riages beyond  the  seas  (17). 


(14)  Seotland  being  excepted,  the  intention  of  the  statute^  so  far 
as  it  provided  for  annulling  the  marriages  of  minors  without  the  con* 
sent  of  parents  or  guardians,  has  been  frequently  evaded  by  going 
into  Scotland  to  be  married  these,  and  returning  into  England  imme^ 
diately  afterwards.  The  validity  of  these  Scotch  marriages  app^tfs 
to  have  been  established  by  a  decision  of  the  Court  of  Arches,  which 
was  afterwards  confirmed  in  the  Court  of  Delegates.  See  Uaigrave's 
note  to  Co.  Litt.  79.  b.  n.  (1.) 

(15)  It  seems,  that  to  prove  a  Jewish  marriage,  it  is  not  sufficient 
to  produce  witnesses  who  were  present  at  the  ceremony  in  the  syna- 
gogue ;  because  that  is  merely  a  ratification  of  a  previous  written 
contract— such  contract,  therefore,  must  be  adduced  and  proved* 
Horn  V.  Noel,  1  Camp.  N.  P.  C.  61.  A  Jewess  may  give  psorol  evi- 
dence of  her  own  divorce  in  a  foreign  country^  according  to  the  cere- 
mony and  custom  of  the  Jews  there.  Ganer  v.  Lady  Lanesborough^ 
Peake's  N.  P.  C.  17.  Lord  Kenyon,  C.  J. 

(16)  It  will  be  observed,  that  Anabaptists  are  not  excepted.  A 
case  occurred  before  this  act  took  effect,  where  the  plaintiff*,  in  an 
action  for  kdultery,  was  an  anabaptist.  Denison,  J.  held,  that  as  this 
is  an  action  against  a  wrong  doer,  and  not  a  claim  of  right,  it  waS' 
sufficient  to  prove  the  marriage  according  to  the  plaintiff's  form  of 
religion.  Woolston  v.  Scott,  Norfolk  Lent  Ass.  1753,  coram  Deni- 
son,  J.     Verdict  for  the  plaintiff— Damages  5001.  Bull.  N.  P.  28. 

(17)  A  soldier  on  service  with  the  British  army  in  St.  Domingo^ 
in  1796,  being  desirous  of  marriage  with  the  widow  of  another  sol* 
dier,  who  had  died  there  in  the  service,  and  both  parties  being 
desirous  of  celebrating  their  marriage  with  effect,  they  went  to  a 
chapel  in  a  town  where  they  were,  and  there  the  ceremony  was 
performed  by  a  person  appearing  there  as  a  priest,  and  officiating^ 
as  such ;  the  service  being  in  French,  but  interpreted  into  English 
by  one  who  officiated  as  clerk ;  and  which  the  woman  understood 
at  the  time  to  be  the  marriage  service  of  the  Church  of  England. 
After  this  they  cohabited  together  as  man  and  wife  for  11  yean» 
until  the  death  of  the  husband.  On  a  question  as  to  the  settle- 
ment of  the  woman,  a  doubt  was  raised  whether  the  marriage  was 
valid.  The  court  of  B.  R.  were  clearly  of  opinion,  that  it  was  a 
valid  marriage,  whether  it  was  to  be  considered  as  a  marriage  cele- 
brated in  a  place  where  the  law  of  England  prevailed,  or  as  a  mar- 
riage according  to  the  law  of  St.  Domingo,  whatever  that  might 
be.    Upon  the  former  ground,  inasmuch  as  there  was  a  contract 
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On  the  9dnd  July»  \8ftQ,  an  act  was  passed  to  amend 
cettain  provisions  in  the  foregoing  statute.— See  stat  3  Geo. 
4.  c,  75.     . 

Iti  cases  where  the  marriage  is  to  be  proved  by  the  pro- 
duction of  the  register,  or  an  examined  copy,  proof  must 
also  be  adduced,  if  required,  of  the  identity  of  the  parties. 
In  the  case  of  Birt  ▼.  Barlow,  DoUg.  170.  where  a  copy 
of  the  register  was    proved  as  evidence  of  the  marriage, 
Blackstone,  J.  was  of  opinion,  that  the  plaintiff  ought  to 
go  farther,  and  prove  the  identity  of  the  parties,  and  that 
Buch  identity  must  be  proved  by  the  minister,    or  one  of 
the  subscribing  witnesses  to  the  re^^ster,  unless  their  not 
being  produced  was  accounted  for  m  the  same  matiner  as 
was  required  in  the  case  of  subscribing  witnesses    to  a 
deed;  and,  for  want  of  this  proof,  the  plaintiff  was  non- 
suited..   The  Court  of  King*s  Bench  set  aside  the  nonsuit, 
admitting,  however,  that  the  copy  of  the  register  was  not 
sufficient  to  prove  the  identity,  but  conceiving  that  in  this 
case  the  minister  and  subscribing  witnesses  were  not  the 
only  competent  witnesses   to    prove  the  identity.     And 
Buller,  J.  observed,  that  it  was  not  necessary  to  produce 
the  original  register,  and  that  it  was  pnly  where  that  wa$ 
requir^,  that  subscribing  witnesses  must  be  called ;    that 
in  this  case  the  wife's  maiden  name  was  Harriot  Champ* 
neys ;  and  supposing  a  maid  servant  had  proved,  that  she 
always  went  by  that  name  till  the  day  of  the  marriage;  that 
she  went  out  that  day,  and  on  her  rejium  and  ever  since  had 
been  called  Mrs.  Birt,  that  would  have  been  evidence  of  the 
identity. 

The  books  of  the  Fleet  are  not  evidence  of  a  marriage, 
either  before  the  marriage  act  or  since.    So  ruled  by  Ken- 


ver  teria  de  prasenti,  which  contracts  were  binding  on  the  parties 
Woie  the  marriage  act  (which  statute  did  not  anect  the  present - 
caset  this  beine  a  marriage  beyond  the  seas,  and  consequently  with- 
in the  exception),  and  because  the  piarriage  was  celebrated  bv  a 
person  who  publicly  assumed  the  office  of  a  priest,  and  appeared  ha- 
bited as  such.  Upon  the  latter  ground,  because  upon  the  facts 
stated,  every  presumption  must  be  iftade  in  favour  of  its  validity,  ac- 
oordtDg  to  the  law  of  the  countrv  where  it  was  celebrated,  the  mar- 
riage ceremony  having  been  performed  there  in  a  proper  place,  and 
by  a  person  officiating  as  one  competent  to  perform  that  function, 
and  more  especially  as  it  had  been  followed  by  a  CQhabitation  be- 
tween the  parties  as  man  and  wife  for  11  years.  R.  v»  the  Inha- 
bitants of  Brampton,  10  East.  282. 


\ 


34    ,  adultery; 

^ ' '  yon,  C.  J.  in  Reed  r.  Passer,  Peake's  N.  P.  C.  9SI.  1  Esp. 

;  N.  ?.€.  «13.  S.  C.  S.  P.  per  de  Grey,  C.  J.  in  Howard  v.  Bui^ 

>  .  tonwood,  Middlesex  Sittings  after  Trin.  I'erm,  16  G.  3.  and 
I  '  previously  by  Lord  Hardwicke,  and  since  by  I^  Blanc,  J*  in 
I '  Cooke  V.  Lloyd,  Salop  Summer  Assizes,  1803,  Peake*s  Evi- 

dence, Appends  xxxvi.  But  in  Doe  dem.  Passingham  ▼. 
Lloyd,  SalopSummer  Assizes,  1794,  Heath,  J.  admitted  these 
books  in  evidence.  See  further  on  the  subject  of  these  books^ 
Lloyd  V.  Passingham,  16  Vesey,  59. 

The  confession  of  the  wife  is  not  evidence  against  the  de^ 
fendant;  but  conversations  between  her  and  the  defendant 
may  be*  given  in  evidenced  So  letters  written  to  her  by  the 
de&ndant  are  evidence  against  him ;  but  the  wife*s  letters  to 
the  defendant  are  not  evideoce/or  him. 

In  a  modem  case,  where  the  plaintiff  and  his  wife  were 
servants^  and  necessarily  living  apart  in  different  families. 
Lord  Kenyon,  C.  J.  was  of  opinion,  that  letters  written  by 
the  wife  to  the  husband,  before  any  suspicion  of  the  adul- 
tery, misht  be  read  as  evidence  of  the  connubial  affection 
which  subsisted  between  the  plaintiff  and  his  wife,  observ- 
ing, at  the  same  time,  that,  before  he  admitted  the  letters 
to  be  read,  he  should  require  strict  proof  when,  and  under 
what  circumstances  they  were  written,  in  order  to  shew 
that  at  this  time  there  was  not  any  suspicion  of  misconduct 
in  the  wife. 

InHoare  v.  Allen",  a  witness  was  called  by  the  husband 
to  prove  the  representation  made  by  the  wife  to  him  of 
the  place  to  which  she  was  goin^  previously  to  her  elope^ 
ment,  in  order  to  remove  all  suspicion  of  connivance  on  the 
part  of  the  husband.  The  Court  of  King*s  Bench  were  of 
opinion,  that  this  evidence  being  part  of  the  res  gestce^  was 
therefore  admissible. 

k  Biker  v.  Morley,  M.  D.  London  Sit-  Kenyon,  C.J.  Trelawney  v.  Coleman> 

tings,  30  June,  1741,  Lee,  Ch.  J.  ipe-  1  B.  and  A.  90.  S.  P.    But  in  this, 

cial  jury.     Verdict   for   defendant.  caie  the  huat>and  and  wife  were  not 

BuU.  N. P.  2a.  S.  C.  iervants. 

1  EdwardiY.CTOck,4EBp.M.P.C.38U  m  Hoara  y.Alkn,  3lSsp.  If.P.C.27aL. 
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IV.  Of  the  Damages. 

Tiifi  dama^  given  by  the  jury  in  this  action  are*  in  ge^ 
neraU  proportioned  to  the  degree  of  the  iiyury.  Circum* 
stancea  of  aggravation  of  the  injury,  and  which  may  there- 
fore operate  as  an  inducement  with  the  jury  to  give  large  da- 
mages, are,  the  plaintiff's  having  lived  happily  with  his  wife 
before  her  comiection  with  the  defendant^  the  unblemished 
character  and  antecedent  virtuous  behaviour  of  the  wife,  a 

E revision  having  been  made  for  the  children  of  the  marriage 
y  settlement  or  otherwise,  and  other  similar  topics  which 
the  extraordinary  circumstances  of  the  individual  case  may 
furnish.  Proof  is  frequently  adduced  of  the  defendant  be- 
ing a  man  of  fortune,  by  calling  his  banker,  or  producing  a 
settlement,  under  which  he  may  be  entitled  to  any  estate, 
real  or  personaL 

Circumstances  of  extenuation,  on  the  part  of  the  defendant, 
and  whi<::h  mav  tend  to  the  mitigation  or  diminution  of  the 
damans  are,  the  plaintiff's  ill  usage,  or  unkmd  treatment  of 
his  wife,  evidence  of  his  intolerable  ill  temper,  of  his  having 
turned  his  wife  out  of  his  house%  and  renised  to  maintain 
her,  &c.  previously  to  the  adulterous  intercoure ;  gross  n^- 
ligence  or  inattention  of  the  plaintiff  to  his  wife's  conduct, 
with  respect  to  the  defendant',  the  wanton  manners  of  the 
wife,  or  first  advances  made  by  her  to  the  defendant^,  a  prior 
elopement  of  the  wife  and  adulterous  intercourse  with  ano- 
ther person,  or  having  had  a  bastard  before  marriage';  because 
by  bringing  the  action  the  husband  puts  the  general  behaviour 
of  the  wife  in  issue.  So  letters  written  by  the  wife  to  the  de- 
fendant, before  his  connection  with  her,  soliciting  a  criminal 
intercourse',  &c.  may  be  eiven  in  evidence.  But  the  defend- 
ant will  not  be  permitted  to  prove  acts  of  misconduct  of  the 
wife  subsequent  to  the  commission  of  the  act  complained 
of  in  the  action'. 

Although  the  damages  recovered  are  under  forty  sbil-' 
lings,  yet  the  plaintiff  shall  be  entitled  to  full  costs";  this 

n  BuU.  N.  p.  27.  per  Willes,  C.  J.  Gilb.  ETid.  113. 

o  BuU  M.  P.  27^  £d.  1761.  BuU.  N.  P.  290. 8.  C. 

p  Per  Bull.  J.  in  Duberlej  ▼.  Gunnio;,  s  Per  Lord  Kenyou,  C.  J.  Beam  ▼• 

4  T.  R.  657.  Fawcett,  2  Eip.  N.  P.  C.  562. 

q  Per  LonI  Bllenborougfa,  C.  J.  in  Gar-  t  Per  Lord  Kenyon,  C.  J.  S.  C. 

dincff  Y.  Jadis,  Maidi  2,  1805,  Lon-  u  Batebelor  v.  Bigf,  3  Wib.  319. 2  BL 

don  Bittiogs.  R.  364. 8.  C. 
r   Roberts  ▼.  MalstoD,  Hereford,  1745, 
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action  not  being  within  the  statute  !t2  and  33  Car.  2* 
c.  9.  (18). 

It  has  been  supposed^  that  in  tbis  action  a  new  trial  can- 
not be  granted  for  excessive  damages*;  but  in  the  case  of 
Chambers  v.  Caulfield,  6  East,  25(5,  Lord  EUenborough, 
C  J.  delivering  the  opinion  of  the  court  said,  that  if  ita|)- 
peered  to  them,  irom  the  amoont  of  the  damages  given,  ak 
compared  with  the  facts  of  the  case  laid  before  £e  juty» 
that  the  jury  must  have  acted  under  the  influence,  either  of 
undue  motives,  or  some  gross  error  or  misconception  on  thfe 
subject,  the  court  would  think  it  their  duty  to  submit  th^ 
question  to  the  consideration  of  a  second  jury. 

X  8«e  WiUM  ▼.  Berkdejj  1  Bqir.  a09.    Duberley  t*  Gunninir*  4  T.  R.  661. 


(18) 'See  this  statute,  in  the  following  chapiter. 


(    a7    ) 


CHAP.  III. 


OF  ASSAULT  AND  BATTERY. 

I.  Of  the  Nature  of  an  Assault  and  Battery,  and  in  what 
Cases  an  Action  fur  an  Assault  and  Battery  may  be 
maintained. 
IL  Of  the  Declaration.  » 

III.  Of  the  Pleadings. 

IV.  Of  the  Verdict  and  Judgment. 
V.  Of  the  CosU. 


I.  Of  the  Nature  qf  an  Assault  and  Buttery^  and  in  uhat 
Cases  an  Action  for  an  Assault  and  Battery  may  be  main' 
tained. 

An  assault  is  ao  attempt,  with  fi>rce  or  violence,  to  do  a 
corporal  injury  to  another,  as  by  holding  up  a  fist  in  a  me- 
nacing manner* ;  striking  at  another  with  a  cane  or  stick, 
thougn  the  part^  striking  misses  his  aim;  drawing  a  sword  or 
bayonet;  throwing  a  bottle  or  glass  with  intent  to  wound  or 
strike;  presenting  a  gun  at  a  person  who'  is  within  the  dis« 
tance  to  which  the  gun  will  carry  ;  pointing  a  pitchfork  at 
a  person  who  is  within  reach^;  or  by  any  other  similar  act, 
accompanied  with  such  circumstances  as  denote  at  the  time 
an  intention  (1),  (coupled  with  a  present  ability)  of  using 

a  Finch'i  Law,  B.  8.  c.  0. 1  Hawk.         b  Genner  t.  Spaite,  6  Mod.  1 7%  4.  aii4 
P.C.C.82.S.  1.  Balk.  79. 


(1)  Whethsr  the  act  shall  amount  to  aa  assault,  must  m  eterjr 
case  be  collected  from  the  intention.  Trespass  for  assault :  Ple^, 
son  assavli' demesne.  Replicatioa,  de  injund  sud  proprid.  The 
defendant  and  another  person  were  iightine,  and  the  plaintiff  came 
and'teok  hold  of  the  defendant  by  the  epllar,  in  order  to  sepamte 
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actual  violence  against  the  person  of  another.    For  an  as- 
sault, which  is  considered  as  an  inchoate  violence,  the  law  has 
provided  a  remedy  by  an  action  of  trespass  vi  et  armis,  at  tlie  . 
suit  of  the  injured  party,  for  the  recovery  of  damages,  com- 
mensurate to  the  injury  sustained  (9). 

A  battery,  which  always  includes  an  assaults  is  an  injury 
inflicted  on  the  person  by  beating,  either  with  the  hand  or 
an  instrument.  The  form  of  action  prescribed  by  law,  in  the 
case  of  battery,  is  the  same  as  that  in  assault,  viz.  an  action 
of  trespass  vi  ti  armis.  In  order  to  maintain  this  action,  it 
is  immaterial,  whether  the  act  of  the  defendant  be  wilful  or 
not  (S).  Hence  this  action  lies  against  a  soldier  who  lH]rt9 
one  of  his  comrades  while  they  are  exercising,  unless  the 
defendant  oan  shew  such  circumstances  as  will  make  it  ap- 
pear to  the  court,  that  the  injury  done  to  the  plaintiff*  was 
mevitable^  and  that  the  defendant  was  not  chargeable  with 
any  negligence:  the  merely  pleading  that  the  defendant  com- 
mitted the  injuiy  casualiter  et  per  infortunium  et  contra 
voluntatem  suam  is  not  sufficient,  for  no  man  shall  be  ex- 
cused of  a  trespass,  unless  it  may  be  judged  utterly  without 
his  fault 

The  defendant  was  uncocking  a  gun*,  and  the  plaintifl^ 

c  Tennes  de  la  ley  Battoy,  Com.  Di;.    d  Weaver  t.  Ward,  Hob.  134. 
Battery.  e  Underwood  v.  Hewiuo,  Str.  596. 


the  combatants,  whereupon  the  defendant  beat  the  plsdntifT.  The 
plaintifiPs  counsel  offenns  to  enter  into  this  evidence,  it  was  ob- 
jected on  the  other  side,  that  the  plaintiff  ojasht  to  have  replied  this 
matter  specially ;  but  Legge,  Baron,  over-ruled  the  objection,  ob- 
serving that  the  evidence  was  not  offered  by  way  of  justification, 
but  for  the  purpose  of  shewing  that  there  was  not  any  assault,  fbr  it 
was  the  quo  ammo  which  constituted  an  assault,  which  was  matter 
to  be  left  to  a  jury.  Griffin  v.  Parsons,  Gloucester,  Lent  Assizes, 
J  754.  MSS, 

(2)  For  the  law  relating  to  indictments  for  assault  and  battery, 
see  1st  Hawk.  P.  C.  eh.  62.  s.  1.  2.  Ist  East's  P.  C.  ch.  8.  s.  1.  It 
must  be  observed,  that  the  party  injured  may  proceed  against  the 
defendant  by  action  and  indictment  for  the  same  assault,  and  th^ 
court,  in  which  the  action  is  brought,  will  not  compel  the  plaintiff 
tq  make  his  election,  to  pursue  either  the  one  or  the  other ;  for  the 
fine  to  the  king,  upon  the  criminal  prosecution,  and  the  damages  to 
the  party,  in  the  civil  action,  are  perfectly  distinct  in  their  natures. 
—Jones  V.  Clay,  1  Bos.  and  Pul.  191. 

(3)  Neither  does  the  degree  of  violence  with  which  the  act  is  dOn^ 
majie  any  difference.     Per  le  Blanc,  J.  3  East's  Rep.  602. 
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standing  to  see  it,  it  went  off,  and  wounded  bim :   it  was. 
holden,  that  the  plaintiff  might  maintain  trespass. 

This  action  lies  not  only  against  him  who  commits  the  in- 
jury, but  against  him  also  at  whose  command  it  is  done' : 
hence  if  A  command  B*  to  beat  another  person,  and  B  does 
it  accordingly,  A  is  guilty  of  the  trespass  as  well  as  B.  Al- 
though the  plaintiff  declares  for  an  assault  and  battery,  yet 
he  may  recover  for  the  assault  only*. 

Although  a  plaintiff  has  been  indicted  for  a  felonious  as- 
sault, by  stabbing,  and  acquitted^  the  party  injured  may, 
notwithstanding,  sue  him  for  damages  in  a  civil  action,  if 
there  has  not  been  any  collusion  in  procuring  the  acquittal^ ; 
and  the  sam^  rule  holds  after  indictment  and  convictionK 


Ih  Of  the  Declaration. 


This  is  a  transitory  action *",  and  consequently  the  venue 
may  be  laid  in  any  county  ^  except  where  it  is  otherwise 
directed  by  statute:  as,  where  the  action  is  brought  against 
justices  of  the  peace,  mayors,  or  bailiffs  of  cities,  or  towns- 
odrporate,  bend-boroughs,  port^eves,  -constables,  tithing* 
men,  churchwardens,  overseers  of  the  poor,  &d  or  other 
persons  acting;  in  their  aid  and  assistance,  or  by  their  com- 
mand, for  any  thing  done  in  their  official  capacity ;  in  these 
oases,  the  venue,  by  stat.  SI  J.  1.  c.  1%  s.  5.  must  be  laid 
in  the  county  where  the  facts  were  committed ;  otherwise 
the  jujy,  who  try  the  cause,  shall  find  the  d^endant  not 
guilty,  without  any  regard  to  any  evidence  given  by  the 
plaintiff  touching  the  trespass,  battery,  &c. 

The  provisions  of  the  preceding  statute  having  been  found 
to  be  salutary,  they  have,  by  a  late  statute,  (42  G.  3.  c,  85. 
s.  6.)  been  extended  to  all  persons  holding  a  public  employ- 
ment, or  any  office,  station,  or  capacity,  civil  or  military, 
either  in  or  out  of  the  kingdom,  and  who,  by  virtue  of  such 
employment,  have  power  to  commit  persons  to  safe  custody ; 
provided  that,  where  any  action  shall  be  brought  against 
such  persons  in  this  kingdom  for  any  thing  done  out  of  this 
kingdom,  the  plaintiff  may  lay  the  act  to  have  been  done 


f  I  Rol.  Alirid.  555.  (V.)  pi.  2.  i  Adrn.  per  Cur.  8.  C. 

g  lib.  Am.  AnBo.23.fol.  99.  pi.  60.  k  Litt  sect.  485. 

Bio.  Trapan,  pi.  40.  1  Corbett  ▼.  Bancs,  Cio.  Oar.  444. 
li  Cratby  T.  Len^^,  12  East.  409. 


90  ASSAULT  AND  BATTERY. 

ift  Westminster,  or  in  any  county  where  the  defendant  shall 
reside.  ' 

Actions  brought  against  any  persons  for  any  thing  done 
by  any  officer  of  the  excise"  or  customs*,  or  others  acting 
in  tkeir  aid,  in  execution,  or  by  reason  of  their  office,  must 
be  laid  and  tried  in  the  county  where  the  facts  were  com* 
miUed. 

The  day  is  not  material  ^  neither  is  the  defendant  obliged 
to  prove  that  the  fact  was  committed  on  the  day  laid  in  the 
declaration.  Proof  of  the  trespass  at  aay  time  before  the 
Commencement  of  the  action  is  sufficient. 

An  assault,  being  one  entire  individual  act,  cannot  be  com- 
mitted at  different  times,  and  consequently  ought  not  to  be 
stated  in  the  declaration  to  have  been  so  committed. 

In  trespass  and  assault,  it  was  alleged  in  the  declaration^, 
that  the  defendant  on  such  a  dav,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  the 
bill,  made  an  assault  on  the  plaintiff;  the  declaration  was 
holden  bad  on  special  demurrer.  But  where  the  declaration 
stated  that  the  defendant  atsauUed  the  plaintiff  on  di« 
vers  days  and  times%  it  was  adjudged  good  on  special  de* 
murrer  (4). 

The  declaration  ought  to. allege  the  feet  to  have  been 
eotkimttted'  oi  et  armis,  and  eonira  pficem.  Doubts  seem  to 
haive  been  entertsrined,  whether  the  omission  of  these  words 
wftft  matter  of  form  or  substance  at  the  common  law.  But 
now,  by  Stat  16  and  17  Car.  %  c.  8.  s.  1.  the  omission  is 
aided  after  verdict ;  and  by  stat.  4  Ann.  c.  16.  s.  1.  it  is  en- 
aoted,  that  no  exception  shall  be  taken  in  any  court  of  record 
o£  the  omission  of  m  et  armis  and  contra  pacem,  except  the 
same  shall  be  especially  shewn  for  cause  of  demurrer. 

m  93  Qeo.  3  c.  70.  i.  34.  3d5.  recogaiaiDg  ftfichell  t.  Neale, 

n  24  Qeo.  3.  c.  47.  ft»  35  Cowp.  82ii. 

o  Litt.  Sect.  485.     1  Inst  283.  a.  q  Burgess  v.  Freelove,  C.  B.  2  Bo«.  k 

p  Engti&h  y.  Purser,  B.  R.  6  £ast*8  R.  Pul.  425. 

^)  From  the  report  of  this  case  of  Burgess  v.  Freelove,  it  ap- 
pears that  the  Court  of  Common  Pleas  did  not  consider  Michell  y. 
Neale,  Cowp.  828,  as  a  sound  authority.  But  Lord  EUenborough, 
C.  J.  in  English  v.  Purser,  took  a  distinction  between  the  words 
«*made  an  assault,**  in  Michell  v.  Neale,  and  the  word  **  as- 
saulted,*' in  Burgess  v.  Freelove,  on  the  ground  that  the  latter  might 
mean  that  the  defendant  committed  so  many  different  assaults  on 
the  different  days,  admittu^»  however,  that  the  distinction  was  very 
nicer  ThiS'  distinctioa  c^ednly  was  not  adverted  to  by  the  court 
in  Burgess  v.  Freelove. 
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Tlie  dedanbtion  ought  to  dllege  tifie  coiuiBimoft  of  the 
&ct  poftitively,  and  not  by  way  of  recital,  e.  g.  jEop  thai  on 
such  a  day  the  defendant  made  an  assault  on  the  plaHitiff„ 
and  not  for  that  wker^OfS^  &6.  Formerly  it  was  usuaU  w  tli# 
Court  of  King^s  Beach,  to  arrest  or  reverse^  judgments  fof 
declarii^  in  trespass  by  way  of  leettal,  or,  aa  it  was  tbe» 
called,  the  pleadings  being  in  Latin,  with  a  quitd  e^^  But 
.QPW  the  couft  will  pernit  the  pbtntiflf  to  amend  tsbe  decta-^ 
nation  by  a  bill  filed  right,  the  time  erf*  filing  which  bill  the 
court  will  not  inquire  into*. 

Id  Parker  v.  Tanswell,  B.  R.  M.  14  G.  9.  l^MSw  347, 
Serj.  HiirsGoll.  in  Lincoln's  inn  Libmry,  an  aiaendmentof 
this  kind  was  permitted  after  a  judgment  by  default,  the 
court  saying  that  they  hoped  the  ojayection  on  the  f  ttod  cum 
would  now  be  at  rest 

In  proceedings  by  original,  where  the  writ  is  set  ont  in  tbe 
declaration,  the  count  is  helped  as  to  this  defect,  and  made 
good  by  the  writ^ 

If  the  declaration  contains  only  one  count*,  the  plaintiff, 
after  proving  one  assault,  cannot  wave  that,  and  proceed  to 
give  evidence  of  another. 


IlL  (]f  the  Pleadings. 


Thb  general  issue  to  an  action  of  assanlt  and  battery  is* 
not  guilty,  which  constitutes  a  proper  issue,  in  case  the  de* 
fendant  has  not  committed  the  injury  complained  of. 

By  Stat.  7  Jac.  I.  c.  6.  ''In  any  action  upon  the  case,  tres- 
pass, battery,  or  fhlse  imprisonment,  against  any  J.  P.  mayor, 
bailiff,  constable,  &c*  for  any  thing  done  by  virtue  of  their 
offices,  and  against  all  others  acting  in  their  aid  or  assistance, 
6r  by  their  command  concerning  their  offices,  they  may 
plead  the  general  issue,  and  give  the  special  matter  in  evi' 
dence." 

The  preceding  statute  was  made  perpetual  by  stat  21  Jac. 
1.  c.  15^.  and  extended,  to  churchwardens,  overseers  of  the 
poor,  and  others  acting  in  their  aid  or  by  their  command* 

t  Brigs  ▼.Sfaerifr,Cro.Bliz.  507.  t  Wbitev.Shaw,2Wi]f20S.a4iadsei 

«  Wilder  t.  Handy,  Str.  1151.  Manhall        on  special  demurrer. 

▼•  Kiigi,  8b.  1 182.  II  Stehte  v.  Pricket,  1  Camp.  N.  P.  C. 

47a. 
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Justijkalion  in  Defence  of  Person^^^lf  the  plaintiff  was 
the  aggressor,  and  the  injuiy  of  which  he  complains  was  oc-« 
casioned  by  his  own  assault  on  the  defendant,  so  that  the 
act  of  the  defendant  became  necessary  for  the  defence  of  his 
person,  the  action  cannot  be  maintained ',  because  the  law 
will  permit  any  degree  of  violence  to  be  justified,  if  it  be  ne- 
cessary for  the  safety  of  the  person.  This  defence  or  justifi- 
cation, which  is  the  most  usual  in  thid  action,  and  which  is 
technically  termed  son  assault  demesne,  must  be  pleaded 
specially  (6)  ^ 

In  like  manner  a  defendant  may  justify  an  assault  and  bat- 
tery in  the  defence  of  his  wife*  (6),  child  (7),  or  servant*  (8). 
So  a  wife  may  justify  in  defence  of  her  husband^,  a  child  of 
a  parent,  and  a  servant  in  defence  of  the  person  of  his  mas- 
ter^  It  must  be  observed  that  where  a  servant  justifies  in 
defence  of  his  master,  it  ought  to  be  alleged  in  the  plea  that 
the  plaintiff  would  have  beat  the  master,  if  the  servant  had 
not  interposed.  In  trespass',  assault,  and  batteiy,  against  A 
and  B,  A  pleaded  son  assault,  and  B  pleaded  that  he  was 
servant  to  A,  and  that  the  plaintiff  havmg  assaulted  his  mas- 
ter in  his  presence,  he  in  defence  of  his  master  struck  the 
plaintiff.  On  demurrer,  the  plea  was  holden  ill,  for  the  as- 
sault on  the  master  might  be  over,  and  the  servant  cannot 
strike  by  way  of  revenge,  but  in  order  to  prevent  an  injury ; 
and  the  right  way  of  pleading  is,  that  the  plaintiff  would  have 
beat  the  master  if  the  servant  had  not  interposed,  prout  ei 
bene  licuit    Judgment  for  the  plaintiff. 

Justification  in  Defence  of  Possession.-^^So  a  defendant 
may  justifying  defence  of  his  possession*:  as  if  A  enter  the 
close  of  B  unlawfully,  B  having  first  requested  (9)  A  to 

X  Gockcroft  T.  Smith,  Balk.  642.  c  2  Rol.  Ab.  546.  (D.)  pi.  3.  Adm.  per 

y  1  Inst.  2S2.  b.  283  a.  Cur.  in  Ld.  Raym.  62.  aod  Salk.  407. 

z  2Rol.Abr.646.(D.)p1.  l.Bro.  Tres-  d  Barfbot  ▼.  Rejmoldi  and  anotber, 

pass,  pi.  128.  SU.  da3. 

a  2  Rol.  Abr.  546.  (D.)  pi.  2.  e  2  Rol.  Abr.  64S.  (G.)  pi.  2. 
b  Leward  v.  Baiely,  Ld.  Raym.  62. 


(5)  See  the  fonn,  Co.  Entr.  2d.  ed.  644.  a. 

(6)  Winch's  Ent.  ed.  1680,  p.  1121. 
{1)  Clerk's  Assistant,  p.  90,  91. 

(8)  In  Leeward  v.  Easily,  Salk.  407.  and  Ld,  Raymond,  62.  it 
was  said  by  the  court,  that  a  master  could  not  justify  an  assault  in 
defence  of  his  servant,  because  the  master  might  have  an  action  per 
quod  servitium  amisit ;  which  opinion  is  adopted  in  Bull.  N.  P.  18. 

(9)  Every  impositio  mamium  is  an  assault  and  battery»  which  caa- 
not  be  justified  upon  account  of  breaking  the  close  in  law  without  a 
previous  request.    Green  v.  Goddard.  Salk.  641. 
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depart,  may,  on  his  refusal,  justify  laying  his  hand  on  A. 
in  order  to  remove  him'.  It  must  be  observed,  that  B. 
ought  not  to  begin  with  striking,  or  offering  violence  to 
A^.,  for  the  law,  in  the  first  instance,  merely  allows  B.,  in 
defence  of  h is  possession,  to  lay  his  hand  gently  on  A .  Hence 
a  charge  of  beating,  wounding,  and  knocking  the  party  down, 
<^annot  be  justified  by  a  pl«a  of  moUiter  manus  imposuil\ 
If  indeed  A,  should  forcibly  resist  the  endeavour  to  remove 
iiim,  it  will  then  be  lawful  to  oppose  force  to  force,  and  any 
degree  of  violence  which  may  be  necessary  in  self-defence 
tvill  be  justifiable-  If  the  entir  of  the  close  be  forcible,  ms 
by  breaking  down  a  gate,  or  the  like,  a  previous  request  is 
iinnecessaiy*;  for  acts  of  violence,  on  the  part  of  the  tres- 

1>asser,  may  be  instantly  opposed  by  such  other  acts  of  vio- 
ence,  on  the  part  or  the  owner,  as  may  be  necessary  for  the 
immediate  defence  of  his  possession. 

Trespass,  assault,  and  battery,  with  a  stick'' :  the  defend- 
ant pleaded  as  to  the  assault  and  battery,,  that  he  was  pos* 
messed  of  a  close,  and  t\iat  tbe  plamtifT  with  force  and  arms, 
and  with  a  strong  hand  as  much  as  in  him  lay,  did  attempt 
and  endeavour  forcibly  to  break  into  and  enter  the  said  close 
of  the  defendant,  whereupon  the  defendant  resisted  and  op- 
posed such  entrance,  and  defended  his  possession  as  it  was 
lawful  for  him  to  do,  and  that  if  any  injury  happened  to  the 
plaintiff,  it  was  in  defence  of  the  possession  of  tne  close.    Re- 

f)lication,  de  injurid  svd  proprid  absque  tali  causd^  and  issue 
ound  for  the  defendant  A  motion  was  made  to  enter  up 
judgment  for  the  plaintiff,  notwithstanding  the  justification 
in  the  said  ples^  which  was  found  for  the  defencbnt,  on  the 
ground  that  the  plea  could  not  be  supported,  on  the  autho- 
rity of  Jones  V.  Tresilian,  1  Mod.  36.  wnere  Twisden,  J.  said, 
**  you  caniiot  justify  the  beating  of  a  man  in  defence  of  your 
possession,  but  you  may  say  that  you  did  moUiter  manus  im^ 
panere"  kc*  The  case  having  been  argped.  Lord  Kenyon, 
C.  J.  said,  that  tbe  plaintiff  couJd  not  succeed  in  his  applica<^ 
tion,  unieto  he  could  shew  that  the  words  molUier  manus 
impasuit  were  mere  technical  words ;  that  a  party  might  re- 
sist and  oppose  force  by  force,  in  defence  ot  his  possession, 
if  necessaiy :  if  the  resistance  were  excessive,  the  plaintiff 
might  shew  that  in  a  new  assignment  Lawrence,  J.  said, 
"  that  the  general  form  of  pleading  had  been  by  moUiter  manus 
imposuit^  and  on  this  ground,  that  the  defendant  ought  not, 
in  the  first  instance,  to  begin  with  striking  the  plaintiff,  but 

* 

f  See  thefonn,  2  Lutw.  1435.  i   Oreen  ▼.  Goddard,Salk.  651. 

g  2  Inat  316.  k  W«a?er  v.  Buih      T.  R.  78. 

ii  Grcgoiy  and  Wife  y.Ittn,ST.R.  209. 

D 


34  ASSAULT  AND  BATTERY. 

the  law  allows  him  either  in  defence  of  his  person  or  posses- 
sion to  lay  his  hand  on  the  plaintiff,  and  then  he  may  say,  if 
any  further  mischief  ensued,  it  was  in  consequence  of  the 
plaintifTs  own  act ;  so  that  the  battery  follows  from  the  re- 
sistance. But  it  does  not  necessarily  follow  from  any  thing 
stated  in  this  plea,  that  the  defendant  did  more  than  gently 
lay  his  hands  on  the  plaintiff  in  the  first  instance ;  and  if  not, 
this  plea  may  stand  consistently  with  the  authorities.*'  Rule 
discharged. 

Id  framing  justifications  in  defence  of  possession,  it  is  not 
necessaiy  for  the  defendant  to  set  forth  the  particulars  of  his 
title;  it  is  sufficient  to  state  that  defendant  was  possessed, 
&c.  for  this  is  merely  an  inducement  and  conveyance  to  the 
substance  of  the  plea. 

Trespass  of  assault,  battery,  and  wounding.  The  defend- 
ant pleaded  to  the  wounding,  not  guilty',  and  to  the  assault 
and  battery,  that  he  was  possessed  of  an  bouse  in  such  a 
parish  for  years;  that  the  plaintiff  entered  his  hous^,  and 
would  have  thrust  him  out  of  possession  thereof,  where- 
upon he  molliter  manus  imposuit,  to  put  him  out,  and  the 
harm,  if  any  done,  was  In  defence  of  his  own  possession. 
On  demurrer,  it  was  contended,  that  the  defendant  ought  to 
have  set  forth  particularly  who  made  the  lease,  when  it  was 
made,  and  for  now  many  years ;  but  the  court  held  the  plea 
good ;  for  the  statement  of  the  possession  for  years,  was  only 
an  inducement  and  conveyance  to  the  justification,  the  sub- 
stance of  which  was,  that  he  offered  to  thrust  him  out  of 
the  possession  of  his  house,  and  that  the  title  or  interest  not 
coming  in  question,  it  was  not  necessary  that  the  all^tion 
should  be  as  certain  as  where  a  claim  was  made  by  the  de« 
fendant 

The  observations  which  have  been  made  in  respect  of  the 
defence  of  real  property,  apply  also  to  the  defence  of  personal 
property,  for  the  protection  of  which  the  law  will  not  permit 
violence  to  be  offered  in  the  first  instance ;  and  although  it  be 
not  necessary  in  this  case  to  request  the  person  who  has  taken 
the  property  to  restore  it,  yet,  unless  such  pn^rty  is  seiaed^ 
or  attempted  to  be  seized,  forcibly,  the  owner  cannot  justify 
any  thing  more  than  gently  laying  his  bands  on  the  trespasser 
in  order  to  recover  it 

Justifications  by  Officers  executing  Process.-^In  like  man- 
ner a  sheriff's  officer  cannot  justify  any  act^  more  than  lay- 
ii^  his  band  on  another  for  the  purpose  of  Executing  legal 

1  SkeTill  Y.  Ayex7,Cro.<:ar.  ISS. 
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ptocess,  unlefls  acts  of  violence  become  necestary  by  a  resist- 
ance  on  the  part  of  the  person  apprehended,  or  an  endeavour 
to  rescue  himself*.  ' 

A  battery  cannot  he  justified  by  shewing  an  arrest  merely*, 
because  an  arrest  may  be  made  without  touching  the  person, 
8$  if  a  bailiff  comes  into  a  room  where  the  defendant  is, 
and  having  locked  the  door,  tells  him  that  he  is  arrested, 
that  is  CB  amest ;  for  the  defendant  is  in  the  custody  of  the 
officer. 

It  has  been  doubted,  whether  a  defendant  can  justify  a 
battery  by  stating  that  he  gently  laid  his  hands  on  the  plain- 
tiff in  order  to  arrest  him,  and  did  arrest  him.  But  thia 
mode  of  pleading  was  adjudged  to  be  good,  in  Titley  v.  Fox- 
all,  Willes,  688.  And  in  Tottage  v.  PeUy,Ca.  Temp.  Hardw. 
and  MSS.  where  to  trespass  for  assault  and  battery,  the 
defendant  as  to  the  assault  and  battery  pleaded,  that  the 
plaintiff  entered  his  house  without  his  leave,  and  there  dis- 
xurbed  him,  whereupon  the  defendant  requested  the  plaintiff 
to  quit  bis  house,  and  because  the  plaintiff  would  not,  the 
defendant  gently  laid  his  hfinds  on  the  plaintiff  to  thrust  him 
out :  on  demurrer,  the  case  of  Williams  v.  Jones  was  cited  as 
«n  authority  to  shew  that  this  plea  was  bad ;  but  Lord 
Hardwicke,  C.  J.  said,  **  It  was  not  determined  by  us  in 
Williams  v.  Jones,  that  a  battery  could  not  be  justified  by 
^  molliter  tnanus  imposuit,  but  that  it  could  not  oe  justified 
by  merely  shewing  an  arrest"  The  court  were  clearly  of 
opinion  that  the  plea  was  good,  and  gave  judgment  for  the 
lAefendant  (10). 

m  Trmcott  t.   Caipenter  and   Man,    n  mUiama  t.  Jonea,  Ca.Temp.  Haid. 
LotdRaym.229.    Winiama  t.  Jooci,       S98. 
a«r.  10«9.  and  Oa.  Tmp.  Haid.  29S. 
iBoreaiMjNpQctad. 

— ^^^  I        »^^^W        ■!         ■■■■>       I  I ■■  ■'■  IIPPI       I  !■  ■■  I  ■■■! 

(10)  See'^  excellent  note  on  this  subject,  and  on  the/naoner  ot 
plobdniff  rostifications  of  this  kind  by  Serj.  Williams,  in  Green  v. 
Jones^  1  Saund.  296.  "  An  officer  cannot  justify  more  than  the 
sisattlt,  by  virtve  of  the  arrest,  without  shewing  that  the  plaintiff 
lesisled  or  endeavoured  to  rescae  himself,  tmUsi  it  he  by  «oay  of 
moOiUr  mamn  impumtf  amd  ii^ikaifnmmgr  hetMiy  juitijyiheheii$* 
mg  without  Ammnf  ay  ruitUmot  or  aUmnpi  $o  ruoiu**  BulL  N. 
P.  19;  cites  Titley  v.  Fozidl.  In  this  case,  however,  as  well  as  in 
the  case  of  a  plea  of  resistance,  or  an  attemnt  to  rescue,  it  is  com- 
petent to  the  plaintiff  to  reply  an  unjastifiaDle  or  sobseqaent  bat* 
tefy,  as  si^^sted  by  Kingunil,  J.  in  a  case  in  21  H.  7.    '<  Que 

ens  eel  nnlter  de  ces  mains  le  defendant  batit  la  plaintift*'    Sea 
r.  Dumford's  note  on  this  subject  in  his  valuable  edition  of  WiU 

les*s  SeporU,  p.  17.  n.  (b). 

ns 
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Regularly,  when  the  defeodaot  justifies  under  a  writ,  war^ 
rant,  precept,  or  any  other  authority,  he  must  set  it  forth  io 
his  plea®. 

Other  Juslifications^'-^The  law  looks  with  an  indulgent 
eye  on  such  acts  of  discipline  as  are  necessary  for  the  pre- 
servation of  social  order.  Hence  a  master  may  nnoderately. 
correct  his  servant,  a  parent  chastise  his  child,  and  a'  school- 
master his  scholar  ^  In  like  manner  an  officer,  may  justify 
the  moderate  and  reasonable  Correction  of  those  who  are* 
placed  under  his  command,  if  they  disobey  his  orders. 

The  defendant  may  justify  even  a  maihem"*,  if  done  by 
him  as  an  officer  in  the  army  for  disobeying  orders;  and  he 
may  give  in  evidence  the  sentence  of  the  council  at  war  upon 
a  petition  against  him  by  the  plaintiff;  and  if  by  the  sentence 
the  petition  is  dismissed,  it  will  be  conclusive  evidence  in 
favour  of  the  defendant 

The  several  preceding  instances  of  justifications  must,  as 
has  been  observed  with  respect  to  the  justification  of  son 
assault  demesne,  be  pleaded  specially'.  In  framing  these 
pleas  care  must  be  taken  that  the  battery  be  admitted  and 
confessed;  otherwise,  on  demurrer,  the  plaintiff  will  been* 
titled  to  judgment;  for  it  is  a  rule  of  pleading  that  the 
party  justifying  must  shew  and  admit  the  fact  The  fact 
admitted  must  also  amount  in  law  to  a  battery  by  the  de- 
fendant,  otherwise  it  will  not  be  tantamount  to  an  admis- 
sion, and  the  plea  will  be  bad,  as  being  in  violation  of  the 
preceding  rule;  although  the  defendant  might  have  suc- 
ceeded, if  he  bad  pleaded  the  general  issue.  The  following 
case  will  illustrate  this  position. 

Trespass,  assault,  and  battery.  The  defendant  pleaded 
that  he  was  riding  on  a  horse  in  the  king's  highway*,  and 
that  his  horse  being  frightened,  ran  away  with  him,  and 
that  the  plaintiff  was  desired  to  go  out  of  the  way,  and  did 
not.  and  the  horse  ran  upon  the  plaintiff  against  the  defend- 
ant s  will.  On  demurrer  the  plaintiff  had  judgment,  be? 
cause  the  defendant  had  justified  the  battery,  and  yet  had 
not  confessed  that  which  amounted  to  a  battery  by  himself; 
for  if  the  horse  ran  away  against  the  will  of  the  rider,  it 
could  not  be  said,  with  any  colour  of  reason,  to  be  a  battery 

o  1  Inst  283.  a.    Matthews  y.  Caiy,  MS.  Gilb.  Ev.  37.  Ed.  1761.    Bull. 

3  Mod.  137.  138.  Carth.  73.  S.  C.  N.  P.  19.  S,  C. 

p  Rastal's  Entr.  613.  pi.  18.  Ed.  2nd.  r  1  Inst.  282.  b. 

q  Lane  and  De^beif ,  H.  11.  W.  3.  per  s  Gibbons  ▼.Pfeppcr,  Salk.  637. and  Ld. 

Tveby,  a  J.  London  Sittingt.    Salk.  Raym.  38. 
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in  the  rider  (11).  it  was  admitted,  however,  by  the  court,  that 
if  the  defendant  had  pleaded  not  guilty,  this  matter  might 
have  acquitted  him  upon  evidence* 

Of  local  and  transitory  Just{fications,'^{  the  cause  of  the 
justification  be  locaP ;  as  if  a  constable  of  a  town  in  another 
county  arrests  the  body  of  a  man  that  breaks  the  peace,  the 
constable  may  in  his  justification  traverse  the  county  in 
which  the  declaration  is  laid :.  but  he  must  not  only  traverse 
that  but  all  other  places,  saving  in  the  town  whereof  he  is 
constable".  So  if  the  declaration  charge  the  defendant 
with  an  asssult  and  battery  in  London,  if  the  defendant 
justify  in  defence  of  bis  possession  at  Waltham,  in  Essex, 
be  ought  to  traverse  every  other  place  except  Waltham*. 
To  traverse  the  parish  and  not  the  county  will  be  bad  on  de- 
murrer^ 

If  the  matter  of  the  justification  be  transitory,  it  ought  to 
follow  the  place  laid  in  the  declaration'. 

An  action  was  brought  for  a  battery  at  D.S  the  defendant 
justified  under  the  command  of  certain  bailiifs  executing 
legal  process  at  JS.  in  the  same  county.  The  plea  was  holden 
to  be  bad,  for  as  the  bailiffs  have  authority  throughout  the 
whole  county,  the  cause  of  justification  was  not  local,  so  that 
the  defendant  ought  to  have  justified  in  the  same  place  in 
which  the  plaintiff  had  declared. 

A  battery  in  his  own  defence  is  not  local  ^  but  may  be  jus- 
tified in  every  place ;  consequently,  such  a  justification,  ac- 
cording to  the  preceding  rule,  must  follow  the  place  laid  in 
the  declaration. 

If  a  justification  be  at  the  same  time  and  place,  it  is  need- 
less to  aver,  that  it  is  the  same  trespass^. 

Where  the  defendant  pleads  a  local  justification',  the 
plaintiff  may  vary  in  his  replication,  either  in  time  or  place, 
from  the  time  or  place  laid  in  the  declaration,  and  it  will  not 
be  a  departure; 

V   1  Inst.  282.  a.  b.  a  Bridgwater  t.  Bjrtfaway,  3  Lev.  113. . 

u  Peacock  ▼.  Peacock,  Cro.  Eliz.  705.  .  b  Punet  ▼.  Hatchingt,  Cro.  Eliz.  842. 

X  Bridgwater  t.  Bytbway,  3  Lev.  1 13.  c  King  and  ux.  v.  Phippard,  Cartb. 281* 

7  Jobnson  v.  Burton,  Cro.  Eliz.  860.  d  Serle  t.  Darford,  Ld.  Raym.  120.  and 
r  I  but,  282.  a.  b.  Lutw.  1435. 

,'-"  ■  ■  -     . 


(11)  If  A.  beats  the  horse  of  B.  wherebv  he  nms  against  C,  A, 
is  the  .tramasser,  and  not  B.  So  if  A.  takes  the  hand  of  B.  and 
with  ititntts  C,  A.  is  the  trespasser,  and  not  B«  Per  Ctn**  Srik. 
638«  and  Ld«  Raym.  39. 
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To  an  action  for  an  assault  and  battery,  the  defendant 
may  plead,  not  guilty  within  four  years  next  after  the  cause 
of  action* ;  but  if  he  mistakes  the  limitation  of  time,  and 

S leads,  not  guilty  within  six  years,  the  plea  will  be  bad  on 
emurrer  ^    From  a  recent  case  it  appears  that  this  demurrer 
must  be  special '• 

Of  the  Replicatiofu^^The  usual  replication  tathe  preced* 
ing  justifications,  where  they  consist  merely  of  matter  of  fact, 
triable  by  the  country,  as  son  assault  demesne,  is,  that  the 
defendant  committed  the  treapasses  of  his  own  wrong,  andf 
without  the  cause  alleged  by  him  in  bis  plea.  This  ia  termed 
a  replication  de  injurid  sud  proprid  absque  tali  causd. 

If  the  defendant  pleads  son  assault  demesne^  and  the  phiin*^ 
f  iff  can  justify  it,  such  justification  ought  to  be  pleadea  spe- 
cially ;  for  it  cannot  be  given  in  evidence  under  the  general 
p^lication  of  de  injurid  sud  proprid* 

On  the  general  replication  of  de  injufid  sud  ptoprid  to  soft 
Assault  demesne^  the  plaintiff  cannot  give  in  evident  a  ba^ 
ter^  at  a  day  and  ptece  different  horn  that  laid  in  the  declsN 
ration. 

Hence  if  there  were  two  assaults,  one  of  which  the  d6* 
fiehdant  can  justify,  and  the  other  not^  the  plaintiff  must  new 
sissign  the  assault  for  which  he  brought  bia  action  (12),  othicN 
wise  the  defendant  will  be  entitled  to  a  verdict  on  bis  justifi-^ 
cation. 

Where  the  plaintiff  declares  of  a  single 'act  <tf  assault  and 
battery',  to  which  the  defendant  pleads  son  assault  demesne, 
the  plaintiff  cannot  reply  de  injurid  sud  proprid,  and  also 


8  21  Jac.  1.  e.  16.  i.  3. 

f  Blackmor«  t.  Tidderly,   Salk.  423. 

and  lotd  Raym.  1099. 
g  MaiC&dsea  y.  Olmn^  6  East*»  R. 

368. 
h  Ring  and  nx.  v.  Pbippaid,  Garth. 

281. 


i  Downs  T.  fikiTOMbaf,  I  Biowiil.  Bl 

233. 
k  3  Roll.  Abr.  6S(K  (C.)  pi.  a  Wakbj 

▼.  QaklfQr,  London  Sittiagi  altevlML 

T.  40  Geo.  3.  MSS.  8.  P.  per  Kenyon» 

C.J. 
1  FkankaT.Morrii,  tOBaal»ai.n. 


(12)  **  If  there  were  two  batteries  on  one  day,  and  the  one  wtte 
on  the  plaintiff's  own  asfauk,  and  the  other  not,  if  the  di^endaat 
will  justify  one  deson  assault  demesne,  the  plaintiff  may  make  a  new 
HflBigamfnt  ef  the  other  battery^"  per  Uar»  in  Elwis  vw  Loaihey 
6  IMbd.  120.  A  new  assignment,  however,  in  these  cases,  is  only 
necessary  where  there  is  but  one  cobnt  in  the  deelantioti;  for  if  the 
deckuation  contain  as  many  ODunts  as  there  wars  aasMlti»  te.  aad 
soiae  of  them  cannot  be  j  astified^  the  ^aiatiff  may  prove  tfaaae  witln 
out  a  new  assignment.    Bulk  N.  P.  17. 
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new  assign  that  the  defendant  beat  the  plaintiff  in  a  mere 
violent  manner  than  was  necessary  for  the  defence  of  himself; 
because  such  replication  and  new  assignment  constitute  in 
effect  a  double  replication,  which  is  not  allowed  by  the  rules 
of  pleading. 


IV.  Of  the  Veifdici  and  Judgment 

Damages  may  be  given  in  this  action  not  merely  for  the 
corporal  injury,  which  in  many  cases  may  be  very  small,  but 
also  for  the  degrading  insult  with  which  it  is  accompanied. 

Against  joint  trespassers  there  can  be  but  one  satisfac- 
tion", and,  therefore,  if  they  are  sued  in  one  action,  although 
they  sever  in  pleas  and  issues,  yet  one  jury  shall  assess  da- 
mages for  all;  and  if  all  the  issues  are  found  for  the  plaintiff, 
the  jurors  ought  not  to  sever  the  damages,  for,  if  they  do, 
the  verdict  will  be  vicious  (13).  And  if,  in  such  case,  judg- 
ment be  entered  for  the  separate  damages,  such  judgment 
will  be  erroneous*.  But,  before  judgitfent,  the  defect  of  the 
verdict  may  be  cured,  by  the  entry  of  a.  noUe  prosequi  against 
all  the  defendants,  estcept  one,  and  taking  judgment  against 
that  one  only*. 

So  if  joint  defendants  suffer  judgment  by  default,  imd  the 
plaintiff  execute  separate  writs  of  inquiry  against  fhem,  where- 
upon  several  damages  are  given,  it  is  irregular;  and  if  final 
judgment  be  entered  for  those  damages,  such  judgment  will 
be  erroneous'.  But,  before  final  judgment,  the  court  will 
permit  the  plaintiff,  in  order  to  cure  the  error,  to  set  aside  his 
own  proceedings,  upon  payment  of  costs,  and  to  issue  a  new 
writ  of  inquiry. 

m  Hob.  66.  Heydon*!  caae,  5Ui  R«ioi.    o  Rndney  ▼.  Strode, Caitli.  19. 

11  Rep.  7.  p  MitebeU  ▼.  MUlnnk,  6  T.  E.  199. 

B  Cnne  t.  Huminentone,  Cro.  Jac. 

113.  am  ▼.  Goodchild,  6  Buvr.  9791. 


(13)  On  die  triml  of  aa  action  against  two  defendants  A.  and  B. 
h  was  proved  that  the  assault  bv  A.  was  more  violent  than  that  by 
B.  Lofd  Ellenborough,  C.  J.  told  the  jury  that  the  damages  could 
not  be  severed,  so  as  to  eive  more,  danmes  against  A.  tlum  against 
B«  but  that  they  might  give  their  verdict  against  both,  to  the 
aaooit  which  they  thought  the  most  culpable  ought  to  pay.  Brown 
V.  AUen  and  Oliver,  4  £sp.  N.  P.  C.  138.  See  Lowfield  v.  Ban- 
«ioftt  Sir.  910. 
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V.  Of  Uie  Cvsts. 

By  Stat.  22  and  23  Car.  2.  c.  9.  (14)  "  In  alt  actions  of 
sault  and  battery,  wherein  the  judge  at  the  trial  of  the 
cause  shall  not  certify  under  his  hand  upon  the  back  of  the 
record,  that  an  assault  and  battery  was  sufficiently  proved 
*'  by  the  plaintiff  against  the  defendant,  the  plaintiff,  in  case 
'  the  jury  shall  fiiuL  the  damages  to  be  under  the  value  of 
forty  shillings,,  shall  not  recover  more  costs  than  the,  da- 
mages so  found  shall  amount  unta" 

Upon  this  statute^  which  does  not  extend  to  writs  of  in^ 
quiry^,  it  must  be  observed,  that  a  certificate  of  an  assault 
only  is  not  sufficient  to  entitle  the  plaintiff,  to  full  costs',  and, 
consequently,  although  an  admission  on  the  record  of  a  bat- 
tery* ^y  ^  justification  of  it,  will  supersede  the  necessity  of  a 
certificate',  yet  a  similar  admission  of  an  assault  only  will  not^ 

Trespass^  the  declatatioQ  stated  that  defendant,,  with  force 
and  arms  made  an  assault  on  plaintiff,  and  beat,  bruised, 
wounded,  and  ill  treated  him.  Defendant  pleaded  the  ge&eral 
issue,  and  two  special  pleas,  omitting  the  beating,  bruising, 
and  wounding,  as  stated  in  the  declaration,  and  justifying  the 
assaulting  and  ill  treating  only.  These  pleas,  in  substance, 
stated,  that  J.  S.  being  possessed  of  a  house,  in  which  a  bay 
was  making  d'noise,  the  defendant,  as  his  servant,  gently  laid 
his  hands  upon  the  boy  to  remove  him,  when  plaintiff  unlaw- 
fully interfered  to  assist  the  boy,  whereupon  the  defendant 
gently  laid  his  hand  on  defendant  to  prevent  him  from  inter- 
fering,, concluding  with  a  traverse  of  the  assault  elsewhere  than 
in  the  house.  Replication,  de  injurid  sud  propridy  and  issue 
thereon.  Verdict  for  plaintiff,  damages  Is.  Held,  that  the 
special  pleas  admitted  a  battery,  and  that  plaintiff  was  entitled 
to* bis  full  costs,  although  the  judge  had  not  certified  \ 

But  if  the  defendant  justify,  and  thereupoa  the  plaintfff' 
make  a  new  assignment,  to  which  the  defendant  pleads  the 

%  Sheldon  t.  Ludgate,  C.B. T.  3  Geo.  1 .  t  Pag«  ▼.  Creed,  3  T. R.  391.    Brennaik 

Bull.  N.  P.  329.  T.  Hedmond,  1  Taunton's  R.  16. 

r  Smith  t.  Neesam,  2  Lev.  102.  u  Johnson    v.   North  wood,   1    Moon> 

8   Smithv.'EdffC,  6T.R.  562.  (C.P.)420. 


(14)  Extended  to  courts  of  Great  Sessions  for  Wales  and  Chester, 
Court  of  Common  Pleas  for  county  palatine  of  Lancaster,  and  Couft 
of  Pleas  for  county  palatine  of  Durham,  by  stat.  11  and  12  W.  3.  c.  ft. 
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general  issue,  the  plaintiff  will  have  no  more  costs  *  than  da« 
mages  without  a  certificate.  It  should  seem  that  there  was 
no^  in  this  case,  any  issue  on  the  justification. 

An  injury  to  a  personal  chattel/although  laid  in  the  same 
declaration  with  an  assault  and  battery,  is  not  within  the  sta- 
tute7;  but  this  rule  holds  only  where  such  injury  is  a  sub- 
stantive and  independent  injury,  and  stated  in  a  distinct  and 
independent  count ;  for  where  in  trespass  for  an  assault  and 
battery*  and  tearing  plaintifi^s  clothes,  the  jury  found  that 
the  tearing  was  in  consequence  of  the  batterv,  and  gave  less 
than  forty  shillings  damages,  it  was  holden  that  the  plaintiff 
was  not  entitled  to  any  more  costs  than  dama^;es.  So  where 
in  an  action  of  assault,  and  for  tearing  the  plamtiff's  clothes, 
the  plaintiff  recovered  less  than  forty  shillings  \  although  the 
declaration  charged  the  tearing  the  clothes  as  a  substantive 
fact,  yet  the  tearing  bein^  stated  in  the  same  count  with  the 
aasault  and  battery  %  and  allied  to  have  been  done  at  the 
same  time  and  place,  it  was  holden  that  the  plaintiff  was  not 
entitled  to  any  more  costs  than  damages ;  lor  the  court  will 
construe  the  declaration  so  as  to  accomplish  the  object  of  the 
statute,  and  after  a  general  verdict,  it  will  be  intended  that  the 
tearing  was  found  to  be  part  of  the  same  act,  and  a  conse- 
quence of  the  battery. 

By  Stat  3  and  9  W.  8.  c.  11.  s.  1.  ^'  Where  several  persons 
**  are  made  defendants  to  any  action  or  plaint  of  trespass  (U), 
**  assault,  or  false  imprisonment,  and  any  one  or  more  of  them 
shall  be  upon  the  trial  thereof  acquitted  by  verdict,  every 
person  so  acquitted  shall  have  his  costs  in  like  manner  as  if 
a  verdict  had  been  given  against  the  plaintiff  and  acquitted 
all  the  defendants,  unless  the  judge^  before  whom  such 
*^  cause  shall  be  tried,  shall,  immediately  after  the  trial  there* 
**  of  in  open  courts  certify  upon  the  record  under  his  hand, 
*'  that  there  was  a  reasonable  cause  for  making  such  perscm 
*'  a  defendant  to  such  action*.'* 

In  assault  and  battery  against  several  defendants,  one  let 
judgment  goby  default,  and  the  others  pleaded  not  guilty'. 

z  Ricbaidf  t.  Tarner,  Trin.  6  G.  1 .  C.  B.  b  Lockwood  ▼.  Stannard,  6  T.  R.  4SS. 

Bon.  N.  P.  330. 5th  editioD.  S.  P. 

y  MUboame  t.  Readei  3  Will.  322.  c  See  Funieauz  v.  Fotfaecby  and  «ao» 

%  CsitteriU  T.  ToUy,  1  T.  R.  056.  Ham-  tber,  4  Campb;  137. 

■on  V.  Aatidead,  B.  R.  T.  27.  Geo. 2.  d  CoUins  v.  Hairiion  and  o&en,  Wk»> 

Bun.  N.  P.  3^.  and  Sayer's  Rep.  91 .  cef  ter  Lent  Am.  1757,  MSS. 

a  Mean  ▼.  Greenaway,  1  H.  Bi.  291. 


C< 
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(15)  i.  e.  trespass  vi  et  arma ;  for  it  hss  been  holden,  that  this 
statnte  does  not  extend  to  actionft  of  treroass  on  the  case,  as  for  a 
nuisance..  Tipping  v.  Coot  and  Nutt,  H.  8.  G.  2.  B*R.  MSS*  S,  C. 
cited  in  Bullei^s  N.  P.  331,  by  the  name  of  Dibbon  v.  Cook. 


C( 
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On  the  trial,  the  jury  gave  damages  against  bim  wlfeo  had 
suffered  judgment  by  default,  and  found  the  other  defeBdant» 
not  guilty.  Wilmo't,  J.  being  desired  to  certify  that  there 
was  a  reasonable  cause  to  make  the  others  defendants,  said, 
be  thought  the  stat  8  and  9  W.  d.  c.  11.  s.  1.  did  not  extend 
to  .this  case,  but  only,  to  cases  where  some  of  the  defendants 
are  convicted  bv  verdict,  md  others  acquitted.  In  this  case 
it  is  as  if  they  bad  severed  in  pleading,  and  as  if  the  action 
was  against  the  others  only;  aiKl  on  these  grounds  he  refused 
to  certify. 

By  Stat  8  and  9  W.  3»  c  11.  s*  4.  '^  In  all  actions  of  tres- 
**  pass,  commenced  or  preaecuted  in  any  of  his  Majesty  V 
"  courts  of  recofd  at  Westminster,  wherein  at  the  trial  of  the 
canae  it  shall  appear,  and  be  certified  by  the  judge  under 
his  band,  upon  the  back  of  the  record,  that  the  trespass 
*'  upon  which  any  defendant  shall  be  found  guilty  was  wilful 
**  and  maliciouB,  the  plaintiff  shall  recover  not  only  bis  da- 
**  mages  but  full  eosts.'* 

Of  the  Certificaie  ttnder  the  AS  Eliz.  to  deprive  the  Plain- 
tiff of  Co^<f.— -The  preceding  statutes  enable  plaintiffs,  by 
means  of  the  judge's  certificate,  to  recover  full  costs;  it  re- 
mains only  to  mention  the  43d  Eliz.  c.  6.  s.  9.  which  em- 
powers judges  in  all  personal  actions,  not  therein  excepted,. 
to  deprite  plaintiffs,  by  means  of  a  certificate,  which  may  be- 
grented  under  certain  circumstances,  of  the  benefit  of  full  costs. 

The  provisions  of  this  statute  areas  follows* :  **  If  upon  any 
*'  action  personal,  bronght  in  any  of  the  king^s  courts  at  WesU 
**  minster,  not  being  for  any  title  or  interest  of  lands  (16),  nor 
^  concerning  tbe  freehold  or  inheritance  of  any  lands,  nor  of 
"  any  battery,  it  shall  appear  to  the  judges  for  the  same 
**  court,  and  so  signified  or  set  down  by  llie  justices  before 
*'  whom  the  same  shall  be  tried,  that  the  debt  or  damages  to- 
^  be  lecovered  therein  shall  not  amount  to  the  sum  of  forty 
'*  shillings  or  above,  the  judges  before  whom  any  such  action 
**  Shan  be  pomied  ahall  not  award  for  costa  to  the  plaintiff 

e  43  Eliz.  c.  6.  •«  2. 


(16)  An  actkn  on  the  case,  for  a  disturbance  of  or  injury  to  the 
ptaontiff's  lieiht  ofeommon,  is  act  vMotiaan'/y  an  action  K>r  any  title 
or  interest  of  lands ;  it  nay  be  brought  in  otder  to  assert  such  title,, 
or  a  rieht  to  such  interest ;  or  it  may  be  brought  against  a  mere 
wiong-aoer,  when  the  pladntSff^s  title  to  common  is  not  disputed ;  or 
asainst  another  copimoner,  where  tfaera  m  no  question  on  the  riffht 
of  eitlier  party:  in  the  two  last  cases  it  is  within  the  statute,  and  ua 
judge  nil  certify.    Bdmaiaon  ▼•  Edmonson,  8  Etftt.  294. 
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*'  any  greater  coits  than  the  amount  of  the  debt  or  damages 
*'  reooTered,  but  leis  at  their  discretion.'* 

In  trespass  for  an  assault  and  taking  a  rope,  the  Juiy  gave 
ei^hteen-pence  damages^  And  Mr.  Justice  Burnet,  who 
tried  the  cause,  certi6ed  according  to  st  43  Eliz,  c.  6.  in  or- 
der to  deprive  plaintiff  of  costs.  The  plaintiff  however  moved 
(as  it  was  a  new  case,)  for  costs  <f«  incremenio,  pretending  that 
here  was  an  asporiavit^  which,  on  the  99  and  SS  Car.  9.  c  9* 
had  been  always  holden  to  carry  costs.  But  the  court  in  this 
case  refused  to  rive  costs,  for  the  st.  43  Eliz.  takes  all  in  but 
a  few  excepted  cases,  of  which  this  is  not  one.  '*  And 
**  though  it  has  not  been  usual  to  grant  a  certifioste  on  this 
"  act,  yet  we  have  often  kn(];wn  it  threatened  (17}.*' 

It  has  been  holden>,  that  a  certificate  upon  this  statute  may 
be  granted  after  the  trial  of  the  cause,  the  time  for  granting  it 
not  having  been  fixed  by  the  statute. 

f  Walker  ▼•  RoUnsoo,  8tr.  1S3S,  and     g  Hollaiid  ▼.  Qore,  C.  B.  T.  3t  Geo.  %. 
1  Wila.  9S.  Bayer  on  Coato,  19. 


(17)  hi  White  v.  Smith,  C.  B.  E.  17  Geo.  2.  Willes,  C.  J.  in  an 
action  for  taking  land  on  Hounslow  Heath,  Certified  under  this  sta- 
tute. A  similar  certificate  was  granted  in  Bartlet  v«  Robbins,  C.  B.E. 
5  Geo.  3.  in  an  action  of  assumpsit,  and  by  Kenyon»  C.  J.  in  Dand 
V.  Sexton,  H.  39  Geo.  3.  3  T.  R.  37.  in  an  action  of  (fespass  ni  et 
mrmii  for  beating  a  dog,  altboi^h  it  was  uiged  that  the  statute  SfH 
flied  to  those  aotions  only  which  could  be  bfoaght  in  the  county 
court,  and  that  consequently  it  did  not  extend  to  an  action  vt  et  amit. 
The  Court  of  King's  Bench  concurred  in  opinion  with  Kenyon,  C.  J. 
as  to  the  propriety  of  mntii^  this  certificate,  on  the  authori^  of  the 

5 reading  cases.  In  Emmet  v.  Lyne,  E.  45  G.  3. 1  N.  R.  255.  Sir 
.  Mansfield,  C.  J.  certified  under  this  statute,  in  an  action  for  false 
imprisonment;  the  court  were  of  opinion,  that  the  certificate  was 
rightly  granted,  because  an  unprisonment  did  not  necessarily  include 
abattery.  In  Edmonson  v.  Edmonson,  Carlisle  Summ.  Asa.  ISM, 
Sutton,  barGOp  certified  in  m  iKticm  on  the  case  ftran  iajiby  dtme  to 
the  plaintiff's  rieht  of  common  by  digging  turves  th^;  and  the 
Court  of  King's  Bench  held,  that  the  certificate  was  proper.  See 
8  East,  294.  and  ante,  n«  16.  In  an  action  on  the  stat.  34  Geo.  t. 
c.l3.fereopytng  and  selHng  a  pattern  of  a  calico  print,  of  which  the 
nM^tyrwas  nioprietor}  the  stat.  etnrettWgave  the  plaintiff  such 
oaiai^  asajaryshouMasMst^  togetaer  with  cMtt  of  suit,  yet  ttnte 
held  that  the  Judge's  power  to  certify,  under  the  43  E^.  Mi  tMl 
taken  away.  Williams  v.  MUler,  I  Taimt.  400.  And  th3  lasie  4dc 
trine  was  laid  down  where  the  stat.  gave/uff  coats ;  as  in  ai|  aeriaiB^ 
on  Stat.  11  Geo.  2.  €•  Id.  8. 19.  Irwme  v.  Heddidv  5  B.  sad  A.  706^ 
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CHAP.  IV. 


OF  THE  ACTION  OF  ASSUMPSIT. 

I.  Of  the  Action  of  Attumpsit,  and  of  the  Agreement 
for  the  I^on-perfotmance  of  which  this  Action  may 
be  mainlainedm 
II.  Of  the  general  Indebitatus  Assumpsit. 

III.  0/  the  Declaration. 

IV.  Of  the  Pleadings : 

lo  Of  the  General  Issue^  and  what  may  be  given  in 
Evidence  under  it. 
'  2.  Accord  and  Satisfaction. 

3.  Infancy. 

4.  Payment. 

5.  Release. 

6.  Statutes, 

1.  Of  Limitation.  2.  Of  Set-off.  ^ 

7.  Tender. 


L  Of  the  Action  of  Assumpsit,  and  of  the  Agreetrient  for 
:  t&e  Ncn'^ctformanct  of  which  this  Action  may  be  main* 
tained. 

aSE  action  of  assumpsit  is  an  action  of  trespass  on  the 
case,  whereby  a  compensationvin  damages,  may  be  recovered 
for-  an  injury  sustained  by  the  non-performaDce  of  a  parol 
agreement 

Agreements  are  -  distinguisbed,  into  agreements  by  spe- 
eialty  and  agreements  by  parol.  The  law  of  England  doai 
not  tecognize  any  other  distinction.     If  agreements  are 
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merely  written,  and  not  specialties^  they  are  parol  agree* 
meots*. 

The  action  of  assumpsit  is  confined  to  agreements  by  pa* 
rol,  tbe  action  of  covenant^  or  debt  being  the  proper  remedy 
for  tbe  non*performance  of  agreements  by  specialty. 

The  essential  parts  of  every  parol  agreement  are,  the  pro- 
mise or  undertaking  of  one  party,  and  the  consideration  oq 
which  such  promise  or  undertaking  is  founded,  proceeding 
from  the  other  party.  Sometimes  the  promise  is  expressed 
by  the  party,  and  sometimes  it  is  raised  by  implication  of  law; 
In  the  former  case  it  is  termed  an  express,  in  the  latter,  an 
implied  promise.  In  parol  agreements,  the  law  will  not  im- 
ply a  consideration ;  consequently,  in  actions  of  assumpsit,  a 
consideration  must  be  stated  and  proved  (1). 

Of  the  ConsideratiotL^^HveTy  promise,  for  the  non-per^ 
formance  of  which  an  action  of  assumpsit  may  be  maintained, 
must  be  founded  on  a  sufficient  consideration  (S),  that  is,, 
a  consideration^  either  of  benefit  to  the  defendant^,  or  of  be- 
tiefit  to  a  stranger',  or  of  damage,  or  of  loss^,  sustained  by 

« 

'a  Per  Skinaer,  C  B.  deliyfenDg  the  T.  R.  24.  and  Cooke  ▼•  Qzley^  3  T.  R. 

opinion  of  the  judges  in  Rann  t.  653. 

Hughes,  ^  P.  14  May,  1778,  7  T.  R.  d  Pet  Qvwdy  and.Fenner,  Js.in  Qieta- 

351.  B.  leaf  ▼.Barker,  do.  Sliz.  104. 

b  Bennus  ▼.  Guyldley,  Cro.  Jac.  505.  e  Per  EUeuborough,  C.  J.  in  Bunn  ▼. 

c  Per  BuUer,  J.  in  Nemt  ▼.  Wallace,  3  Quy,  4  Easfs  K.  194. 


i*» 


(1)  Bills  of  exchange  and  prbmiBsory  notes  form  an  exception  to 
this  role. 

(2)  It  is  worthy  of  observatioD,  that  Sir  William  BIackstpne»  in 
that  part  of  the  third  yolume  of  his  Commentaries,  wherein  he 
Ijeats-of  die  action  of  assumpsit,  has  not  either  named,  described,  or 
even  alluded  to  the  consideration  requisite  to  support  an  assump- 
sit :  and,  what  is  more  remarkable,  the  example  put  by  him  in  or- 
der to  illustrate  the  nature  of  the  action  is,  in  the  terms  in  which 
it  is  there  stated,  a  case  of  ntidicni  pactum :  **  if  a  builder  promises, 
undertakes,  or  assumes  to  Caius,  that  he  will  build  and  coyer  his 
house  within  a  time  limited,  and  fails  to  do  t(>  Caius  has  an  action  - 
on  tbe  case  aeainst  the  builder  ror  this  breach  of  his  express  pro- 
mise, undertaxine,  or  assumpsit.  See  1  RolL  Abr.  9.  L  41. 
Doct.  and  Stud.  Dial.  2.  ch.  24.  and  Elsee  v.  Gatward,  5  T.  R. 
143.  that  an  action  will  not  lie  for  a  mere  nonfeasance,  unless  the 
promise  is  founded  on  a  consideration.  This  remark  ought  not, 
neither  was  it  intended,  to  derc^ate  from  the  merit  of  a  justly  cele« 
brated  writer,  who  for  comprehensive  design,  luminous  arrangement, 
and  elegance  of  diction,  is  unrivalled.    It  is  possible,  that  tha 


'i^^'^ii-^  ■■ 
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the  pfolntiflT,  mt  the  reqnest  of  the  defendant:  and  herein  thfe 
law  of  England  adopts  and  recognizei  the  rule  of  the  civil 
law,  €9  nudo  pacto  n^n  orUur  actio^w 

Any  act  of  the  plaintiff,  from  which  the  defendant  derives 
E  benefit  or  advantage,  or  any  labour,  detriment',  or  incon« 
venience  sustained  by  the  plaintiff,  however  small  ^  the  bene- 
fit or  inconvenience  may  be,  is  a  sufficient  consideration,  if 
such  act  is  performed,  or  such  inconvenience  suffered  by  the 

Slaintiff,  with  the  consent*,  either  express  or  implied,  of  the 
efendant,  or  in  the  laop^age  of  pleaainsr,  *'  at  the  special  in^ 
stance  and  request  of  the  defendant.  It  is,  however, 
clearly  established,  that  the  consideration  roust  be  of  some 
value,  in  contemplation  of  law  (S) ;  for  where  A.  in  consi*- 
deration  that  B.  would  make  an  estate  at  will  to  him,  as  his 
counsel  should  devise,  promised,  &&  it  was  holden  a  void 
pnsmite,  for  want  of  a  sufficient  consideration,  because  B* 
might  immediatety  detetmine  his  will^ 

So  where  the  testator  had  committed  to  the  care  of  the 
defendant  his  children*,  and  the  disposition  of  his  goods, 
during  their  minority,  for  their  education,  and  thereupon 
the  defendant  promised  the  testator  to  procure  the  assurance 
of  certain  lands  to  one  of  the  testator's  children,  the  consi* 
deration  was  holden  insufficient ;  fpr  the  law  would  not  in« 
tend  that  the  defendant  bad  made  any  private  gain  to  him- 

f  17E.4.4b.nowd.305.a.30S.  b.        i  StokM  ▼.  Lewis,  1  T.  R.  SI.  CaiUd  r. 
g  WiUiamioii  ▼.  Oementi,  1  Taunt.       Mori^,8T.R.610. 


k  1  Rolf.  Abr.  23.  pL  2». 
b  StnriTii  T.  Albany,  GnT.  £Uz.  87.    1  Smitli  r.  Binitb,  3  Laon.  SS. 
Bfudi  ▼.  Cii^ieppar,  Cio.  Car.  70. 
8«e  4  Taunt  611,  and  pott  p.  4S. 


leamad  eommentator  might  havs  selected  his  examtde  from  Bro, 
Abr.  tit.  Action  sur  le  Case,  72,  without  adverting  to  the  omissiOB 
of  the  eonsideratioR. 

(3)  The  case  of  Wheatly  v.  Law,  Cro.  Jac.  667,  (recognized  by 
Bolt,  C,  J.  ill  Coggs  y.  Bernard,  Lord  Raym.  920.)  in  which  it 
was  adjudged,  that  the  acceptance  of  a  sura  of  money  by  the  de- 
feadaiit  from  tlie  plaintiff,  for  the  purpose  of  payin?  it  over  to  a  cre- 
ditor of  the  plaintiff,  was  a  sufficient  consideration  to  support  a 
promise  by  the  defendant  to  perform  the  trust,  may  appear  an  ex- 
ception to  this  rule.  The  exception,  however,  is  omy  aoparent ; 
for,  tnm  the  report  of  the  same  case  in  Palm  281.  under  me  name 
of  Ixm's  case,  it  is  evident,  that  the  Chief  Justice  considered  the 
detention  ot  the  money  as  a  damage  to  the  plaintiff.  Whether  the 
appliestioa  of  the  rule  was  just  in  that  case,  b  another  question. 
h  is  clear,  however*  that  the  rule  itself  was  recognised  by  the  couit. 
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«elf«  but  that  be  had  disposed  of  the  goods  for  the  benefit  of 
.  tliechildren,  according  to  the  trust  reposed  in  him. 

The  mere  performance  of  an  act,  which  the  part^  was  by 
law  bound  to  perform,  is  not  a  sufficient  consideration. 
Hence  a  promise  made  by  the  master,  when  a  ship  was  in 
distress,  to  pay  an  extra  sum  to  a  mariner  as  an  inducement 
to  extraordinary  exertion  on  his  part,  has  been  holdeh  to  be 
void ;  because  a  seaman  is  bound  to  exert  himself  to  the  ut^ 
most  in  the  service  of  the  ship". 

So  where,  in  ^e  course  of  a  voyage,  some  of  the  seamen 
deserted,  and  the  captain,  not  being  able  to  find  otbera  to 
supply,  their  place,  promised  to  divide  the  wages,  which 
would  have  become  due  to  them,  among  the  remainder  of 
the  crew,  it  was  holden',  that  this  promise  was  void  for 
want  of  a  consideration ;  for  the  desertion  of  a  pert  of  the 
crew  was  to  be  considered  as  an  emergency  of  the  voyage  as 
much  as  their  death,  and  the  remainder  of  the  crew  were 
bound,  by  the  terms  of  their  original  contract,  to  exert  them- 
selves to  the  utmost  to  bring  we  ship  in  safety  to  her  des- 
tined port. 

Natural  affection,  although  sufficient  to  raise  an  use,  is  not 
a  sufficient  consideration,  whereupon  an  assumpsit  may  be 
founded  *  (4). 

Where  A.  is  indebted  to  B.  in  one  sum,  and  B.  is  indebted 
to  C.  in  a  less  sum,  if  B.  promises  A.  to  dischaige  faim'of 
so  much  of  his  debt,  as  amounts  to  B.'s  debt  to  C,  this  will 
be  a  good  consideration  for  a  promise  by  A.  to  pay  C«  the 
debt  due  to  him  from  B'. 

m  Hanifl  t.  WatioD>  Paalce,  N.  P.  C.  o  Agreed  by  the  court,  in  Bret  ▼•  J.  S, 

72.  Loitl  KenyoD,  C.  J.  and  wife,  Cro.  Eliz.  756. 

n  BdUc  T.  Myrick,  2  Campb.  N.  P.  C  p  aouldtbonm^,49. 
917. 


(4)  A  release  of  an  eqiiity  of  redemption  is  a  good  consideration, 
and  the  common  law  will  take  notice,  that  the  mortgagor  has  an 
equity  to  be  relieved  in  Chancery.  Thorpe  v.  Thorpe,  C)rd  Raym. 
fi63.  Bat  see  Preston  v.  Christmas,  2  Wils.  87,  where  it  was 
kolden  that  the  release  of  an  equity  of  redemption  was  not  of  any 
▼alue  in  contemplation  of  law.  In  Wells  ▼.  Wells.  1  Lev.  273,  a 
release  of  an  equitable  interest  was  held  a  good  consideration. 

How  far  a  moral  obligation  is  a  sufficient  consideration,  and  what 
mn^t  be  understood  by  that  term,  see  an  elaborate  note  by  the 
learned  reporters  of  the  cases  adjudged  in  the  Court  of  Common 
Pleas,  in  Wennall  v.  Adney,  3  Bos.  and  Pul  249,  and  post.  p»  56* 
n.  (11), 
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The  defendant  being  indebted  to  the  testator  in  a  sum  of 
money  upon  simple  contract^  the  piaintifT^  his  executor, 
agreed  to  take  a  less  sum,  payable  by  instalments,  hi  lieu  of 
the  original  debt,  in  consideration  whereof,  the  defendant 
promised  the  executor  to  pay  him  the  lesser  sum.  On  as- 
sumpsit brought,  an  exception  was  taken,  in  arrest  of  judg- 
ment, that  the  consideration  was  insufficient,  because  it  did 
not  appear  that  the  plaintiff  had  discharged  the  defendant  of 
the  original  debt  But  the  objection  was  over-ruled,  because 
the  original  debt  being  du^  to  the  plaintiff,  as  executor,  the 
action  to  recover  that  must  have  been  in  ^he  detinet ;  but 
by  the  agreement  on  the  part  of  the  plaintiff  to  take  a  less 
sum,  and  the  promise  by  the  defendant  to  pay  that  sum,  it 
became  the  proper  debt  of  the  plaintiff,  and  the  action  for  it 
maintainable  in  his  own  name,  without  being  named  execu- 
tor. And  (by  Yelverton,  Justice,)  although  the  less  sum  is 
not  any  satisraction  of  the  greater,  because  they  are  both  of 
one  nature,  yet  in  respect  that  the  nature  of  the  action  was 
changed,  it  was  therefore  a  good  consideration. 

In  order  to  facilitate  the  making  of  an  agreement,  for  which 
there  was  sufficient  consideration  between  the  plaintiff  and  a 
third  person,  the  defendant,  who  received  no  benefit  to  him- 
self by  the  agreement,  became  party  thereto;  it  was  bolden, 
that  as  the  agreement  was  such  as  the  plaintiff  would  not 
have  made,  unless  the  defendant  bad  acceded,  there  was  a 
sufficient  consideration  for  the  defendant's  promi8e^ 

Forbearance  of  Stit/— in  what  Cases  a  sufficient  Considera- 
(ton— If  a  creditor,  at  the  request  of  his  debtor^  forbear  to 
sue  him  for  a  certain  time,  that  is  a  sufficient  consideration 
for  a  new  promise  by  the  debtor,  for  the  non -performance 
of  which  an  action  of  assumpsit  may  be  maintained.  So  if 
a  creditor  at  the  request  of  J,  S.  forbear  to  sue  his  debtor 
for  a  certain  time*,  that  is  a  sufficient  consideration  to  sup- 
port a  promise  by  J.  S.  to  pay  the  debt.  But  by  stat.  of 
Frauds,  29  Car.  2,  c  3.  s.  4.  this  agreement  must  be  in  writ- 
ing*. 

Forbearance  to  sue  an  executor  (having  assets)  for  a  cer^ 
lain  time  upon  a  simple  contract  debt  of  his  testator,  is  a 
good  consiaeration  to  found  a  promise  by  the  executor  to. 
pay  the  debt*.  So  forbearance  to  sue  an  executor  for  a  rea» 
sonable  time  for  the  debt  of  his  testator,  although  the  exe- 

q  Goring  Y.  Gorinsf,  YelT.  10,  11.  u  Fish  ▼.  Richardflon,  Cro.  Jac  47. 

r  Bailey  t.  Croft,  4  Taunt,  61 1.  and  Yelv.  55.  Confirmed  in  Bond  v. 

•  lRoU.Abr.27.pl.49.  Payne,  Cro.  Jac.  273. 

t  Xiog  T.  WilaoB,  per  Raym.  C.  J. 
Str.  873. 
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cutor  have  not  assets* ;  but  the  agreement  by  the  executor 
to  pay  the  debt  must  be  in  writingi^,  otherwise  it  will  be  void 
by  Stat.  x>i  Frauds,  29  Car.  2.  c.  3.  s.  4. 

That  a  foi1)earance  to  sue  may  be  a  good  consideration, 
such  forbearance  must  either  be  absolute*,  or  for  a  definite 
portion  of  time*,  or  a  reasonable  time* ;  forbearance  for  a  lit- 
tle*, or  some  time*,  is  not  sufficient. 

It  must  be  observed,  that  in  cases  where  an  action  is 
brought  against  a  defendant^  on  a  promise  made,  in  consider 
ration  of  forbearance  of  suit,  an  olyection  will  not  be  allowed, 
after  verdict,  that  the  declaration  does  not  state  how  the  ori- 
ginal debt  accrued ;  for  this  is  only  inducement  to  the  ac- 
tion ^  So  if  the  declaration  omit  to  state  to  whom  the  plain- 
tifir  forbore  and  gave  day  of  ))ayment,  the  omission  will  be 
cured  by  verdict^ 

But,  upon  special  demurrer,  it  has  been  holden  not  suffi- 
cient to. state  a  consideration  to  forbear  generally,  unless  it  be 
also  shewn,  that  there  was  some  person  to  be  forborne. 

Plaintiff  declared,  that  B.,  since  deceased,  was  at  his  death 
indebted  to  the  plamtiff  in  a  sum  of  money,  for  goods  sold 
and  delivered^,  whereof  defendant  Nancy  bad  notice,  and 
thereupon,  after  the  death  of  B,  defendant  Nancy,  before 
ber  marriage  with  ether  defendant  A,,  in  ccHisideration  of 
the  premises,  and  also  in  consideration  that  plaintiff  would 
forbiear  and  give  dw  of  payment  of  said  sum  of  money,  as 
aftermentioned,  defendant  N.  by  note  in  writing,  signed  by 
her  according  to  the  statute,  &c.  on  Mth  March,  1301 ,  pro- 
mised plaintiff  to  discharge  said  debt  in  a  reasonable  time. 
That  plaintiff  had  forborne  from  the  time  of  the  promise  hi- 
therto, yet  defendant  refused  to  pay:  special  demurrer,  as- 
signing for  causes,  that  it  was  not  alleged,  from  whom  said 
sum  of  money  was  due  at  tone  of  piomrse,  or  that  any  per- 
son was  then  liable  to  pay  the  platntiff  ftrat  sum,  or  to  whom 
plaintiff  had  forborne,  and  given  day  of  payment  of  said  sum, 
and  in  general,  that  declaration  did  not  disclose  any  legal 
and  sufficient  consideration  for  the  supposed  promise,  or  any 
good  cause  of  action.  The  court  were  of  opinion,  that  the 
declaration  was  bad,  obienriog,  that  '*  it  is  a  known  rule  of 


X  Johnion  y.  Whitchoott,  1  Rol.  Abr.  d  Id.pl.  126. 

24.  pi.  33.  e  Austen  v.  Bewl«(f,  Cio.  Jac.  64S. 

7  Giindidl  t.  DaWes,  1  Fteem.  538.  Tbeme  ▼.  Fuller,  Cro.  Jtc.  396. 

z  MapciT.  Sidney,  Cro.  Jac.  683.  f  Marshall  v.  Birkensbaw,  1  Bos.  and 

«  FUi  T.  Richardson,  Cro.  Jac.  47.  Pnll.  N.  R,.  172. 

b  Johnson  y.  Whitchoott,  1  Rol.  Abr.  g  Jones  y.  Asbbumham  and  Nancy,  ux. 

S4.pl.' 33.  4  East,  455. 
«  1  RoU.  Abt.  83.  pi.  25. 
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law,  that  to  sustain  a  promise,  oil  to  rendec  it  obligatory, 
there  must  be  either  a  benefit  to  the  party  making  the  pro- 
mise, or  some  loss  or  disadvantage  to  the  party  to  whom 
such  promise  is  made ;  otherwise  it  is  considered  as  nudum 
pactum,  and  cannot  be  enforced.  It  is  improperly  termed  a 
forbearance  to  sue^  when  it  is  not  shewn  that  there  was  any 

Grson  liable  to  be  sued,  from  whom  satisfaction  might  have 
en  obtained,  and  in  respect  to  whom  plaintiff  may  have 
been  said  to  have  forborne  suit,  at  the  time  when  the  pro* 
niise  was  made.  There  might  not  have  been  any  admini- 
strator, or  if  administration  granted,  any  assets  of  the  de- 
ceased;  or  the  deceased  might  have  been  a  bastard,  and  have 
had  no  legai  representatives  entitled  to  take  out  administra- 
tion of  his  efffects.** 

The  consideration  of  forbearance  is  not  confined  to  for- 
bearance from  suin^  by  action:  for  forbearance  to  sue, 
though  the  party  is  hable  in  equity  oniy\  or  desisting  from 
a  suit  in  chancery ^  or  the  giving  up  a  suit  instituted  in  the 
Admiralty  Court,  to  try  a  question^  respecting  which  the  law 
m  doubtful,  has  been  bolden  to  be  a  good  consideration.  So 
desisting  from  further  complaint  tefore  a  justice  of  the 
peace' ;  so  foHiearing  to  proceed  upon  a  capias  utlagaimn^; 
so  staying  tbe  triat  of  a  cause,  after  issue  joined",  is  a  good 
conskferation  for  a  promise  to  pay  the  costs  inourriMi. 

In  nhat  Cases^  Forbearance  of  Suit  is  not  a  consideration.'-^ 
Forbearance  of  suit  against  a  defendant,  where  originally  there 
was  not  any  cause  of  action,  is  not  a  consideration  to  support' 
an  assumpsit ; 

A.  and  B.  were  bound  jointly  and  severally  in  a  bond^  to 
C  who  released  to  A.  Afterwards  B.,  in  consideration  thai 
G.  would  forbear  to  sue  him  for  the  payment  of  the  money, 
due  on  the  bond,  promised  to  pay  it  On  assumpsit  brought, 
and  a  special  veraict^he  court  were  clearly  of  opinion,  that, 
the  debt  having  been  entirely  dischai^ed  by  the  release^  made 
by  the  obligee  to  A.,  there  was  not  any  consideration  where- 
on an  assumpsit  might  be  grounded. 

So  where  in  assumpsit^  it  was  stated,  that  there  were  con- 
trovenies  between  the  plaintiff  and  defondaot,  eonceming* 
the  profits  of  certain  lands,  which  the  father  of  the  defendant 
had  taken  in  his  life-time,  and  that  the  plaintiff  had  pur- 

h  Scott  V.  Stephenson,  1  Lev.  71.  m  Jemungs  v.  Harley,  Cro.  £112.  909, 

i    Dowdenay  v.  Gland,  Cio.  Eliz.  768,        and  Yelv.  19. 

See  also  Coulston  v.  Cair,  Cro.  £Uz.  •  n  Dell  v.  Ferebv,  Cro.  Elit.  868. 

847.  .    o  Hammoa  ▼.  Roll,  Match,  202. 

k  Lon^dge  t.  Dorrille,  5  B.  &  A.  1 17.    pi  Inst.  232.  a. 
i   Rippon  T.  Norton,  Cro.  Eliz.  881.  q  Tooley  ▼.  Windham,  Cro.  His.  20S. 
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chased  a  writ  out  of  chancery  to  the  intent  to  Exhibit  a  Htll 
against  the  defendant  for  the  said  profits,  the  defendant,  in 
consideration  that  the  plaintiff  would  surcease  his  suit,  pro* 
mised  the  plaintiff  that  if  be  could  prove,  that  the  father  of 
the  defendant  had  taken  the  profits,  or  had  the  possession  of 
tbe  lands,  under  the  title  of  the  father  .of  the  plaintiff,  be, 
tJtafeodant,  would  pay  the  plaintiff  for  the  said  profits.  Af« 
ter  verdict  for  the  plaintiff  upon  non^assampsit,  the  court 
were  of  opinion,  that  there  was  not  any  .good  consideration ; 
for  it  was  not  alleged  that  the  defendant  was  heir  or  execu- 
tor, and  even  if  it  had  been  so  all^ped,^  yet  there  was  not  any 
cause  to  chaiige  him  for  a  personal  tort  Judgment  for  de« 
fendant 

So,  where  the  declaration  stated,  that  the  father  of  tbe  de* 
fendant  became  bound  to  the  plaintiff  by  bond%  with  a  pe- 
nalty, oonditioned  for  tbe  payment  of  money  at  a  day  past, 
and  which  was  not  paid,  and  afterwards  the  father  died ;  and 
the  plaintiff  intending  to  sue  the  defendant  as  son  and  heir 
on  tbe  bond,  the  tlefendant,  in  consideration  that  the  plaint 
tiff  would  forbear  bis  intended  suit  against  the  defendant^ 
promised  to  pav  tbe  debt.  After  non-assumpsit  pleaded. 
and  verdict  for  the  plaintiff,  a  motion  was  made  in  arrest  of 
Judgment,  oh  tbe  ground,  that  there  was  not  any  considera- 
tiein ;  for  it  did  nbt  appear,  that  the  defendant's  ancestor  'had 
bouDd  himself  and  his  heirs,  and  if  the  heir 'was  not  bound 
expressly  by  itame,  be  was  not  bound  at  all.  Judgment  lir- 
rested  (5). 

So,  where  testator  was  indebted  to  the  plaintiff  for  mon^ . 
lent*,  and  for  velvet  «nd  other  merchandises  sold  and  deli-t 
vexed,  and  promised  to  pay  the  plaintiff  on  a  certain  dav,  and' 
<{ied  before  the  day ;  the  plaintiff  intending  to  sue  the  de- 
fendant^  his  ^Kecutor,  be,  in  consideration  of  forbearance 
for  a  certain  time,  promised  to  pay  the  debt.  The  defendant 
pleaded,  that,  at  the  time  of  the  deliveiy  of  the  goods,  the 
testator  was  an  infant    On  demurrer,  it  was  adjudged,  that 

c  Barber  t.  Fox,  2  Saund.  ]  S6.  «  Stone  v.  Wytl^jwll,  executor,  Cro. 

Eliz.  126. 


(5)  See  also  Hunt  v.  Swaine,  1  Lev,  165.  to  the  same  effect.  See 
ako  Crosseing  v.  Honor,  1  Vem.  180.  where  a  bill  was  brought  by 
tbe  obligee  in  a  bond  against  the  heir  of  the  obligor,  alleging  that  he 
having  assets  by  descent  ought  to  satisfy  the  boiid ;  the  defendant 
demurred,  because  the  plaintiff  had  not  expressly  alleged,  AtU  ti4 
heir  was  hound  m  the  hand  ;  and  the  demurrer  was  allowed. 
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an  action  would  not  lie ;  for  the  contract  of  the  infant  was 
merely  void,  and  if  debt  had  been  brought  against  him  he 
might  have  pleaded  nU  debet. 

So^yf?here9.feme  coeeri^,  carrying  on  business  as  a  feme 
sola  trader  in  the  city  of  London,  purchased  of  the  plaintiff 
Articles  in  the  way  of  her  trade,  and,  after  her  death,  her  hus- 
band promised  to  pay  for  them ;  it  was  bolden  to  be  a  void 
f)romi8e,  for  want  of  a  consideration,  the  husband  not  being 
iable  (6). 

The  mere  relation  of  landlord  and  tenant  is  a  sufficient 
consideration  for  the  tenant's  promise  to  manage  a  farm  in  a 
husband-like  manner". 

Consideration  must  move  from  Plaintiff. — Having  endea- 
voured to  explain  the  nature  of  the  consideration,  as  far 
as  respects  the  sufficiency  of  it,  it  will  be  proper  in  tlie 
next  place  to  observe,  that  the  consideration  on  which  the 
promise  of  the  defendant  is  founded,  must  move  from  the 
plaintiff. 

Therefore  where  the  plaintiff  declared',  that  A.  being  in- 
debted to  the  plaintiff  and  defendant  in  two  several  sums  of 
money,  and  B.  being  indebted  to  A.  in  another  sum,  and  there 
being  a  communication  between  the  parties,  the  defendant, 
in  consideration  that  A.  would  permit  the  defendant  to  sue 
B.  in  A.'s  name,  for  the  recovery  of  the  sum  due  from  B.  to 
A.,  promised  that  he,  the  defendant,  would  pay  A.*s  debt  to 
the  plaintiff,  and  alleged  that  A.  permitted  the  defendant  to 
sue  accordingly,  and  that  he  recovered;  after  verdict  for 
the  plaintiff,  upon  non-assumpsit,  it  was  moved  in  arrest  of 
judgment,  that  the  plaintiff  could  not  maintain  this  action ; 
and  of  this  opinion  were  the  court,  observing,  that  the  plain- 

t  Fabian  ▼.  Plant,  1  Show.  1S3.  z  Bourne  v.  Mason,  1  Ventr.  6. 

u  Powley  y.  Walker,  5  T.  R.  373. 


(6)  In  Loyd  v.  Lee,  1  Str.  94.  a  married  woman  gave  a  promis- 
^ry  note  as  ^feme  sole^  and  after  her  husband's  death,  in  conside- 
ration of  forbearance,  promised  to  pay  it.  it  was  insisted,  that 
though  the  note  was  voidable  by  reason  of  the  coverture,  yet  by 
her  subseauent  promise,  when  she  was  of  ability  to  make  a  pro- 
mise, she  nad  made  herself  liable,  and  the  forbearance  was  a  new 
consideration.  But  Pratt,  C.  J.  held,  that  the  note  was  absolutely 
void ;  and  forbearance,  where  originally  there  was  not  any  cause 
of  action,  was  not  a  consideration  to  support  an  assumpsit.  He 
added,  that  it  might  be  otherwise  where  the  contract  was  only 
voidable. 
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tiif  was  a  mere  stranger  to  the  consideration,  having  cictie 
nothing  of  trouble  to  himself,  or  of  benefit  to  tnec!e- 
fendant« 

So  where  the  plaintiff  declared ^  that  J.  S.  was  indebted  to 
the  plaintiff,  ana  it  was  agreed  betweien  J.  S.  and  the  defen* 
dant,  that  the  defendant  should  pay  to  the  plaintiff  the  debt 
due  to  him  from  J.  S.  and  that  J.  S.  should  make  the  defen- 
dant a  title  to  a  house,  in  consideration  whereof  the  defendant 
promised  to  pay  the  plaintiff  the  debt  due  to  him  from  J.  S. 
and  then  averred  that  J.  S.  was  always  ready  to  perform  his 
part  or  the  agreement:  on  demurrer,  judgment  was  given  for 
the  defendant,  because  the  plaintiff  was  a  stranger  to  the  con- 
sideration. 

The  plaintiff  declared,  that  his  wife's  father  being  seized 
of  lands  now  descended  to  the  defendant*,  and  bein^  about 
to  cut  down  lOOOK  worth  of  timber  to  raise  a  portion  for 
his  daughter,  the  defendant,  being  bis  heir,  promised  the 
father,  m  consideration  that  he  would  forbear  to  fell  the 
timber,  the  defendant  would  pay  the  daughter  lOOOl. :  after 
▼erdict  for  the  plaintiff,  upon  non-assumpsit,  it  was  moved 
in  arrest  of  juagment,  that  the  action  ought  not  to  have 
been  brought  by  the  daughter,  but  by  the  father :  or  if  the 
iatber  were  dead,  by  his  executors;  for  the  promise  was 
made  to  the  father,  and  the  daughter  was  neither  privy  nor 
interested  in  the  consideration,  nothing  being  due  to  her; 
but  Scroggs,  C.  J.  said,  that  there  was  such  apparent  consi« 
deration  of  affection  from  the  father  to  his  children,  for 
whom  nature  obliged  him  to  provide,  that  the  consideration 
and  promise  to  the  father  mignt  well  extend  to  the  children. 
Judgment  for  the  plaintiff;  for  the  son  had  the  benefit  by 
having  the  wood,  and  the  daughter  had  lost  her  portion  by 
these  means. 

Another  Requisite  of  the  Consideration. — It  must  be  ob« 
served,  in  the  next  place,  that  the  consideration  muft  besuch, 
as  the  party  undertaking  has  a  power  by  law,  to  perform,  or 
cause  to  be  performed 

The  plaintiff  declared,  that  he  being  bailiff  to  J.  8.  •,  the 
defendant,  in  consideration  that  the  plaintiff  would  dischai^ 
the  defendants  of  a  debt  due  to  J.  S.  promised,  &c.  After 
verdict  and  judgment  for  the  plaintiff  in  the  court  below,  it 
was  reversed  in  B.  R.,'  because  the  plaintiff  could  not  dis* 
charge  a  debt  due  to  his  master, 

y  Caow  T.  Rofoi,  Str.  692.  quer  Oh.  Ttin,  31  Car.  8.  T*  Raym* 

z  Datum  and  Wife  ▼.  Pool,  B.  R.  M.  302.  cited  in  Martyn  ▼.  Hind,  £.  T. 

89  Car.  2.  2  Lct.  210.  1  Vent.  318.  1770,  Cowp.  439. 443. 

334.  aJBnnwi  on  enor  in  the  Ebccbe-  a  Rirvey  t.  Gibbons,  2  Lev.  ISl. 
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The  principle  established  by  the  preceding  case  waa  y^ 
cognized  by  Lord  Kenyon,  C.  /.  in  the  case  of  Nerot  v.  Wal- 
lace.   3  T«  R.  22.  where  the  con^deration  was,  that  the 
plaintiffs,  who  were  assignees  under  a  commission  of  bank- 
rupt against  J.  S.  would  fort)ear  to  proceed  to  have  the  ex* 
amination  of  J.  S.  taken  before  the  commissioners,  concern- 
ing certain  sums  with  which  J.  S.  was  charged,  and  that  the 
commissioners  would  forbear  and  desist  accordingly.    Lord 
Kenyon  said,  **  the  ground  on  Which  I  found  my  judgment 
is  this,  that  every  person,  who  in  consideration'  of  somf  ad- 
vantage, either  to  himself  or  another,  promises  a  benefit^ 
must  have  the  power  of  conferring  that  benefit  up  to  the 
extent  to  which  he  professes  that  b^fit  should  go,  and  that 
not  only  in  fact,  but  in  law.    Now  as  to  the  promise  made- 
by  the  assignees  in  this  case,  which  was  the  consideration 
01  the  defendant's  promise,  it  was.not  in  their  power  to  per- 
form it,  because  the  commissioners  had  nevertheless  a  pight 
to  examine  the  bankrupt    And  no  collusion  of  the  assignees 
could  deprive  the  creditors   of  the  vtght  of  examination* 
which  the  commissioners  would  procure  them.    The  as- 
signees stipulated,  not  only  for  their  own  acts,  but  also,  that 
the  commissioners  should  forbear  to  exatnisie  the  bankrupt ; 
but  clearly  they  had  no  right  to  tie  up  the  bands  of  the 
commissioners  by  any  such  agreement  (?)•    And  if  any  pro- 
posal of  that  sort  bad  been  made  to  the  commissioners,  they, 
^s  acting  in  a  public  duty,  would 'have  been  guilty  of  a  breach 
of  that  duty  in  acceding  to  it'* 

Consideration  ptist  or  e:recKted.-— It  remains  only  to  add» 
that  a  consideration,  past  or  executed,  will  not6upi)Qrt  W 
subsequent  promise,  unless  the  act  was  done  attherequ^t^ 
either  expresa  or  implied,  of  the  party  promising^  (8). 

b  lRoU.Abr.  Il.ia.  1. 


(7)  It  mtst  not  be  inferred  from  the  langtiage  of  Lord  Keiyyoa 
in  this  case,  that  a  party  may  not  stipulate  for  the  act  or  forbearf- 
ance  of  a  stranger,  and  Jhat  such  stipulation  will  not  in  any  case 
fomp  a  good  ana  sufficient  consideratioi^ ;  if  the  aet  be  sacb»  as  the 
stranger  might  do  or  abstain  from  doing  lesaQy*  or  without  ai^ 
breadi  of  duty,  an  objection  cannot  be  raiaeo  against  such  a  consi- 
deration. 

(8)  See  a  note  on  this,  subject  by  Serjeant  WiUiasss,  in  Osborne 
V.  Rogers,  1  Saund.  264.  n.  (I.)  See  also  Hob.  106.  Lampleig;b 
V.  Brathwait,  where  it  was  agreed,  that  a  mere  voluntary  courtesie 
will  not  have  a  consideration  to  uphold  an  assumpsit.  But  if  tb^t 
courtesie  were  moved  by  a  suit  or  request  of  the  party  pi^mi&ing»i^ 
will  bind* 
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As  if  the  servanl  of  A.  be  arrested  for  a  trespass^,  and  J.  S. 
j  without  the  request  of  A.  bails  the  servant,  and  afterwards 

A.  promises  J.  S.  to  indemnify  him,  the  promise  is  void ;  be- 
.  cause  the  bailing,  which  was  the  consideration,  was  past  and 
executed  before. 

• 

But  where  the  act,  which  forms  the  consideration,  is  done 
at  the  request  of  the  party  promising,*  the  circumstance  of  the 
promise  being  suljsequent  in  point  of  time  to  the  consider- 
ation will  not  affect  it.  As  if  A.  requests  B.  to  endeavour  to 
prtxnire  a  pardon  for'A.*,  and  aftcirD.  has  made  such  endea* 
Tour,  A.  in  consideration  tiiereof  promises  to  pay  him  a  cer« 
tain  sum  of  money,  this  is  t  good  consideration. 

The  distinction  established  by  these  cases  shews  the  ne- 
cessity of  stating  in  declarations  on  executed  considerations, 
that  they  were  done  at  the  request  of  the  party  promising ; 
for  although,  after  verdict,  the  court  will  in  some  cases  im- 
ply a  request,  yet  after  a  judgment  by  default,  the  omission 
nas  been  holden  fatal;  as,  where  the  declaration  was  for 
work  and  labour  done  by  the  plaintiff  tor  the  defendant  % 
and  averred,  that  the  plaintiff  therefore  deserved  of  the  de- 
fendant so  much,  in  consideration  whereof  he  afterwards 
promised  to  pay.  After  Judgment  by  default,  and  final  judg- 
ment in  C.  B.  for  the  plaintiff,  it  was  objected  on  error  in 
B.  R.  that  this  was  a  past  consideration,  and  not  beipg  laid 
to  be  done  at  the  request  of  the  defendant,  it  could  not  be 
a  considecation  to  raise  an  assumpsit  The  court  were  of 
this  opinion,  and  reversed  the  judgment  in  C.  B.,  observing, 
that  it  did  not  appear,  that  the  work  was  for  the  benefit  of 
the  defendant,  and  they  must  take  it  to  be  a  past  considera* 
tion,  being  laid  that  afterwards  be  promised  to  pav.  Tbey 
added,  that,  if  this  bad  beein  isfter  vierdict,  an  inwrence  in 
support  of  thie  judgment  might  have  been  drawn  from  the 
words  for  the  defendant,  and  of  the  defendant  {9),  but  the 
statutes  of  jeofails  did  not  protect  judgments  by  default 
gainst  objections  that  were  cured  by  a  verdict  at  common 
law,  but  such  as  were  remedied  'after  9  verdict  by  the  sta- 
tutes (10). 

c  Dyer,  272.  «  Skyn  ▼.  WantD,  Str.  933. 

'     d  liloU.Abr.ll.(Q)pl.O. 


. 


(9)  Because  the  defendant  having  derived  a  benefit,  and  after- 
imis  agreed  to  pay  for  it,  the  court  would  have  implied  that  the 
CQuideiation  vas  ezecnted  at  hi$  request, 

(10)  Sir  J.  Burrow  says,  that,  accordiog  to  his  note  of  Ha]fes  y, 
Waneiiy  the  tx>urt  xeveised  the  judgment  of  C.  B.  because  it  did 
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A  moral  obligation  is  a  good  consideiratioii  for  a  prpmite  to 
iy.  Hence  where  a  feme  coyert  having  an  estate  settle^  to 
er  separate  use»  gave  i^  bond  for  repayment  by  her  executors, 
of  money  advanc^  at  her  request,  on  security  of  that  bond^ 
to  her  son-in-law.  After  her  husband's  decease,  she  wrote, 
promising  that  her  executors  should  settle  the  bond.  It  was 
nolden  that  assumpsit  would  lie  against  the  executors  on  thi» 
promise  of  the  testatrix  ^ 

If  a  person  i»  under  a  moral  obligation  to  do  an  act,  and 
another  person  does  it  without  his  request,  a  subsequent  pro- 
mise to  pay  will  be  binding'.  Therefore,  where  a  pauper 
was  suddenly  taken  ill,  and  an  apothecary  attended  ber 
without  the  previous  request  of  the  overseers,  and  cured  her, 
and  afterwards  the  overseers  promised  payment,  it  was  holdeo 
good,  for  they  were  under  a  moral  obligation  to  provide  for 
the  poor  (11). 

t  Lee  ▼.  Mugferidgfe  tnd    another,       s  Watson  t.  IViraer,  BaU.  N.  P.  129. 
5  Taunt.  3S.  147.281. 


not  appear,  that  the  consideration  was  for  the  benefit,  or  at  the  re- 
qaest,  of  the  defendant.  See  Pillans  v.  Mierop,  3  Burr.  1671,  where 
Wilmot,  J.  is  reported  to  have  said,  that  the  case  of  Hayes  v»  Warren 
was  a  strange  and  absurd  case. 

(1 1]  I  cannot  forbear  transcribing  a  part  of  the  ingenious  re- 
marks, before  alluded  to,  on  this  and  the  following  case  :— "  Th^ 
case  of  Watson  v.  Turner,  Bnlh  N.  P.  147.  has  sometimes  been 
eited  in  snpport  of  what  has  been  supposed  to  be  the  general  prin- 
eiple  kid  down  by  Lord  Mansfield,  (viz.  that  a  moral  obligation  is 
a  sufficient  consideration  for  an  express  promise,)  because  in  that 
case  overseers  were  held  bound  by  a  mere  subsequent  promise  to 
pay  an  apothecary^s  bill  for  care  taken  of  a  pauper ;  but  it  may  be 
observed,  that  this  was  adjudged  not  to  be  nudum  pactem,  for  the 
overseers  are  bound  to  provide  for  the  poor,  which  obligaition  being 
a  legal  obli|rektioQ,  distinguishes  the  case.     Indeed,  in  Atkins  v. 
Banwell,  2  East,  505,.  that  distinction  does  not  seem  to  have  been 
sufHciently  adverted  to,  for  Watson  v.  Turner  was  cited  to  shew 
that  a  mere  moral  obligation  is  sufficient  to  raise  an  implied  assump- 
sit ;  and  though  the  court  denied  that  proposition,  yet  Lord  E^- 
lenborough  owerved,  that  the  promise  given  in  the  case  of  Watson 
V.  Turner,  made  all  the  difference  between  the  two  cases,  without 
alludii^  to  another  distinction  which  might  have  been  taken,  viz. 
,  that  thoueh  the  parish  officers  were  bound  by  law  in  Watson  v. 
Turner,  the  defendants  in  Atkins  v.  Banwell,  were  not  so  bound, 
because  the  pauper  had  been  relieved  by  the  plaintiffs,  as  overseers 
of  another  parish,  though  belonging  to  the  parish  of  which  the  de- 
fendants were  overseers."     3  Bos.  &  Pul.  250,  25  L     U  appear 
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But,  although  a  moral  obligation  is  a  good  consideration 
for  an  express  promise,  it  has  never  been  carried  further,  so 
as  to  raise  an  implied  promise  in  law.  Hence  where  the  pa- 
rish oiBcers  of  A.  laid  out  money  in  providing  medical  as- 
sistance and  other  necessaries  for  a  pauper^,  who  was  taken 
suddenly  ill  in  the  parish,  and  could  not  be  removed  in  con- 
sequence of  his  illness,  it  was  holden,  that  the  law  wodld 
not  raise  an  implied  promise  in  the  parish  of  B.,  in  which 
the  pauper  was  l^ally  settled,  to  reimburse  the  money  laid 
out  by  the  parish  of  A.,  although  the  parish  of  B.  had  notice 
of  the  pauper's  illness. 

An  accident  happened  to  a  driver  of  a  wag^n,  belonging  to 
I.  S.,  in  the  parish  of  A.,  the  man  was  immediately  removed  to 
the  nearest  public-house,  which  was  in  the  parish  of  B.,  where 
the  plaintiff  attended  him  as  a  surgeon ;  the  parish  officer  of 
B.  visited  the  place,  and  did  not  discbarge  the  plaintiff;  it  was 
holden  that  he  was  liable  to  pay  the  plaintiff  for  his  attend- 
ance ;  the  removal  being  bond  JideK  N.  The  plaintiff  was 
in  the  habit  of  attending  the  parish  poor  of  B. 

Where  a  pauper,  residing  in  the  parish  of  A.,  received, 
during  illness,  a  weekly  allowance  from  the  parish  of  B.^ 
where  he  was  settled:  it  was  holden*^,  that  an  apothecanr» 
who  had  attended  the  pauper,  might  maintain  an  action  m 
the  amount  of  his  bill  against  the  overseer  of  B.,.who  had  de- 
sired the  apothecary  to  make  out  his  bill  to  the  overseers  of 
B.,  and  said  that  he  should  be  paid. 

A  master  is  not  liable  upon  an  implied  assumpsit  to  pay  for 
medical  attendance  on  a  servant^  who  has  met  with  an  acci- 
dent in  his  service. 

■ 

Ik  Atkins  y.  BaaweU,  2  East,  505.  1  WennaU  v.  Adney,  3  Bos.  and  Pol. 

i    Lamb  y.  Bance,  4  M.  and  S.  275.  247. 

k  Wing  y.  Mill,  1  B.  and  A.  104. 


that  the  case  of  Watson  v.  Turner,  may  be  supported  on  strict  legal 
principles,  without  resorting  to  the  doctrine  of  moral  obligation,  of 
which  not  a  trace  can  be  found  in  the  older  cases.  The  defendants, 
bebg  bound  by, law  to  provide  for  the  poor  of  their  parish,  derived 
a  benefit  from  the  act  of  the  plaintiff  who  afforded  that  assistance 
to  the  pauper,  which  it  was  the  duty  of  the  defendants  to  have  pro- 
vided ;  this  was  the  consideration,  and  the  suhsequent  promise  bv 
the  defendants  to  pay  for  such  assistance,  was  evidence  from  which 
it  might  be  inferrea  that  *|  the  consideration  was  performed  by  the 
nlsintifr,  with  the  consent  of  the  defehdants,  and  consequently  suf- 
ficient to  support  a  general  mdebitatus  assumpgit  for  work  and  la- 
bour performed  by  the  plaintiff,  for  the  defendants,  ai  their  special 
instance  and  requesL  '' 


58 


ASSUMPSIT. 


bv 


Id  caaw  where,  ttac^igb  a  debt  or  duty  remains  uncancelled, 
jt  the  ImbiUty  of  the  party  to  be  sued  is  suspended,  either 
y  the  ifiterveution  of  a  rule  pf  law,  or  the  provisions  of  a  ala- 
tttte,  a  subsequent  express  promise  will  remove  the  suspenskn 
and  restore  tne  liabihty  so  as  to  give  a  right  of  action;  fimr  it 
is  in  the  power,  of  any  party  to  wave  an  advantage  which  the 
law  gives  htm  (12.) 

Hence^  where  the  holder  of  a  bill  of  exchange"  had  failed 
in  giving  due  notice  of  the  dishonour  oif  the  bill  to  the 
drawer,  it  was  adjudged,  that  a  subseouent  promise  by  the 
drawer,  that  he  would  see  the  bill  paid,  would  support  an 
assumpsit 

In  like  manner  it  has  been  holden,  that  a  promise  to  pay 
a  debt  barred  by  the  statute  of  limitations*,  a  positive  and 
precise  promise^ by  a  bankrupt  after  his  certificate  to  pay  an 
antecedent  debt^  and  a  promise  b^  a  person  of  full  age  to 
pay  a  debt  contracted  during  his  inrancy,  are  binding^.  But 
a  promise  made,  after  taking  benefit  of  an  insolvent  act,  to  pay 
an  old  debt  by  instalments,  without  specifying  the  amount  or 
time  of  payment,  will  not  raise  a  new  assumpsit  to  pay  the 
debt'.  (13). 

.  Motion  to  set  aside  an  execution  asainst  tbe  gooda  on  a 
note^  given  by  a  debtor  discharged  upder  the  insolvent  act  of 
€1 6.  3.  c.  63.  for  IQOi.  (lOOl.  of  which  be  had  been  dis- 
charged from  by  the  act,  but  in  consideration  of  the  loan  of 
sol.  more,  he  had  given  a  note  for  the  whole)  and  to  vestore 
the  gpods  takeo  under  ^e  fieri  fuci^ ;  Lord  Ma^sfiekl,  C«  J. 

m  Hopei  T.  Alder,  6  Sait,  16.  n.  Rogen  p  Traeman  t.  FeDtOD,  Cowy.  M4. 

▼.  Steyeni,  2  T.  R.  713.    Lundie  y.  q  Soatherton  ▼.  WhiUock,  1  Stf.  690. 

Robertson,  7  East,  sai.    Haddock  T.  Per  Raymond,  C.  J. 

Bniy,  ICiddx.  Sittiiiga,  T.  3  Q.  2.  pet  r  Mucklovr   ▼.  St.  Qfcxg^^  4  TwnJL 

Raymond,  a  J.  S..P.  613. 

n  £(yleing  t.  Haatingp,  Loid  Raym.  •  Beat  ▼.  Barber,  B.  R.  H.  83  Gk  3. 

dSO.  BCSS.  Doug.  101.  n.    Saa  Wilaon,  ▼. 

o  See  linbny  t.  Wcigfatman,  6  Eap.  Kemp»  3  M.  and  S.  685.  that  par^ 

N.  P*  C.  19S.     tht  piomiae  mutt  be  cannot  be  aireated  on  fieah  pfoniae. 

distinct  and  unequiyocal,  per  Lord 

EIlenboEpugh,  C.  J>  in  Fleming  t. 

Haynes,  1  Starkie,  N.  P.  C.  870. 

•     nil  I  i|  !■     Ill Ill    tmmmmmtmmmmmf^mmt  \      iin.  j     i 

(12)  This  rule,  expressed  in  the  language  of  Lord  Mansi&eld,  is 
the  same  as  the  former,  viz.  that  a  moral  obligation  is  a  good  consi-^ 
deration  for  an  express  propitse. 

.  (13)  la  cmes  of  thb  kind  some  einiQent  pleaders  not  pnly  de-^ 
clare  for  the  op^nal  cause  of  action,  but  they  also  inseii  ip  the 
daclaiation  a  count  on  the  subsequent  promise,  the  consideiatioo  for 
which  they  state  to  he  the  debt  remainuig  unpaid. 


ASSUMPSIT.  S» 
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«fter  the  case  bad  bem  considered^  said,  Aat  tbeie  was  a 
difievence  between  the  caae,  where  the  debt  was  destroyodl; 
and  whem  it  temainsy  but  the  remedy  only  taken  away  tqr 
the  statute :  in  cases  on  the  statute  of  limitatioai^  there  is  not 
i^quitiod  any  consideration  for  nevirin^  the  promise:  nor  is 
there  in  this  case,  except  the  conscientious  obligation,  which 
is  a  good  consideration.  There  is  not  any  difierence  betweea 
cases  of  insolvency  and  bankruptcy.  Buller,  J.  mentioned  a 
Case  of  this  nature  before  Lord  Hardwicke»  chancellor,  1  Atlu 
255.  (14).    Rule  discharged. 

A  subsequent  promise  wiU  not  operate  so  as  to  mvive  a 
Moid  secori^  ^ 

If  the  subsequent  promise  be  conditional",  it  is  incumbent 
on  the  plaintiff  to  shew  the  condition  performed :  as  if  a 
bankrupt,  after  obtaining  his  certificate,  promise  to  pay  a 
prior  debt  when  he  is  able,  the  plaintiff  must  prove  the  aoi- 
lity  of  the  defendant  to  pay  at  the  time  of  the  action  brought 
on  the  subsequent  promise. 

The  Agreement  must  be  /ega/.— Having,  in  the  precediqg 
pages,  attempted  to  explain  the  nature  of  the  copsidera* 
tion,  I  shall  proceed  to  the  examination  of  anoth^  gene- 
ral principle  relative  to  the  agreement,  pamely,  that  iq  oi^er 
to  maintain  an  assumpsit,  the  agreement  must  be  l€^ ; 
|hat  is, 

1st  It  must  not  contravene  any  rule  of  ihe  commoD  law, 
the  express  provisions  of  any  statute  \  or  the  gen^i^  pqlicy 
of  the  law. 

t  Cockibott  T.  Beanfllt,  S  T.  R.  763.  x  Fea&entoiie  and  Hutdiins,  3  LeoD. 
iiBei9H!ly.8auaaen,3H.K.  U6.pcr       aS2. 

Gould  and  Heath,  Ja.  diasent.  liid 

Lougbboiougb,  C.  J. 


(14)  A.  formerly  a  trader  in  Holland,  fuled  there,  upon  whieh 
there  was  a  ee$tio  honarunu  He  came  to  England,  and  having  pro* 
cored  an  appointment  as  govemor-of  a  settlement  abroad,  beloog* 
ing  to  the  Anrican  company,  applied  tp  the  petitioner  to  he  bianfifu- 
ritjr  to  the  company,  and  advancfi  him  »  si^m  of  iiiOQey»  whp,|i|nr^ 
to  it,  provided  A.  would  give  him  a  hond  comprisjing  the  fftmamder 
(tf  an  old  debt,  due  before  the  o$mo  htmorumf  as  weU  .as  the  fy^ 
ther  sum  advanced,  which  was  done  accordingly.  .A.  l^epomes 
a  bankrupt^  and  the  commissioners  doubting  whether  the  peti- 
tit|Der  oi^ht  to  be  sdmit^ed  a  creditor  for  the  whol^  wxxmfy  he 
made  an  application  to  the  chancellor  for  that  jkoposs;  Lord 
Hardwicke,  chaocellor,  was  of  opinion,  that  he  was  entitled  to  be 
admitted  a  creditor  for  the  whole  money  upon  bis  bond.  Ex  parte 
Burton^  1  Atk.  255. 
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It  has  beeu  obsenred  that  the  two  essential  parts  in  eTerr 
parol  agreement,  are  the  consideration  and  the  promise.  If 
either  of  these  be  illegal,  or  if  part  of  the  entire  consideratioii 
be  illegal ',  or  if  the  promise  be  to  do  two  or  more  acts,  one 
of  which  is  illegal*,  an  action  cannot  be  maintained  form 
breach  of  the  agreement 

Hence  where  the  consideraiion  was,  that  the  plaintiff  wonid 
procure  the  defendant  to  be  presented  and  mstituted  to  a 
chapel  *,  which  was  a  donative  in  the  king's  gift,  it  was  ad* 
judged  illegal,  on  the  ground  of  its  being  simony,  and  there- 
fore, incapable  of  supporting  an  assumpsit.  So  where  de- 
fendant^, an  under-sheriff,  having  seized  the  goods  of  J.  8. 
under  an  elegit,  sued  out  by  the  plaintiff,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  sue 
out  another  writ  of  elegit,  and  authorise  some  person  to  re- 
ceive the  goods,  promised  to  procure  the  goods  to  be  found 
hy  an  inquisition,  and  to  deliver  them  to  the  person  autho- 
rised ;  the  court  were  of  opinion  that  the  promise  was  ille- 
gal; 1.  Because  the  seizing  the  goods  under  the  first  elegit 
was  ill,  for  want  of  an  inquisition,  and  it  differed  from  afi. 
fa,  so  that  tbe  defendant  was  a  trespasser  ab  initio^  and  this 
promise  was  to  make  good  his  own  wrong :  2»  It  was  the 
duty  of  the  sheriff  to  return  the  jury,  who  ought  to  be  impar- 
tial :  but  this  promise  bound  him  contrary  to  the  duty  ot  his 
office :  and  although  one  part  of  the  promise  was  legal,  yet 
that  depending  on  the  illegal  part  vitiated  the  whole. 

So  where  a  person  promised  to  indemnify  a  gaoler  %  if  be 
would  permit  a  prisoner  to  escape  out  of  execution ;  it  was 
ac^u^ged,  that  an  action  could  not  be  maintiuned  for  a 
breach  of  the  promise ;  because  the  consideration,  namely, 
the  suffering  a  prisoner  in  execution  to  escape,  was  against 
law. 

By  Stat  '94  G.  3.  c.  40.  (passed  for  the  purpose  of  restrain* 
iog  the  retailing  of  distilled  spirituous  liquors,  and  thereby 
to  check  the  immoderate  drinking  of  those  liquors  by  the 
lower  class  of  the  community)  s.  12.  it  is  enacted  **  that  no 
**jpier8on  shall  maintain  any  action  for  any  debt  or  demand, 
tor  any  spirituous  liquors,  unless  such  debt  has  been  Aond 
Jlde  contracted  at  one  time,  to  the  amount  of  $0s.  or  up- 
**  wards ;  nor  shall  any  item  in  any  account  for  distilled  spi- 
rituous liquors  be  allowed,  where  the  liquors  delivered  at 


C< 


J  Cro.  Jae.  103.  b  Morris  t.  Chapman,  T.  Jotiet,  Si. 

I  T.  Jonct,  34.  -    -  Caiter,  223.  S.  C. 

a  Mackaller  ▼.  To^deiick,  .Gio.  Car.    c  Martin  v.  Blithman,  Yely.  197.  See 
337. 353. 361 .  also  Shedey  v.  Packer,  1  Ec^.  E  313L 

to  the  same  effect. 
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oue.titne,  and  mentioned  in  such  item,  shall  not  amount  to 
208.  at  the  least,  without  fraud;  and  where  no  part  of  the 
liquors  sold  or  delivered,  shall  hare  been  retumecl  or  agreed 
to  be  returned  directly  or  indirectly." 

In  an  action  for  use  and  occupation  of  part  of  a  house,  and 
ibr  goods  sold  and  delivered',  it  appeared  that  the  plaintiff 
was  a  liquor-merchant,  and  the  defendant  took  one  side  of  a 
house  belonging  to  him,  the  other  side  being  occupied  by  one 
Eaton,  who  sold  liquors  on  the  account  of  the  plaintiff.  The 
defendant  kept  an  eating-house,  and  the  liquors  consumed  by 
the  customers  there  were  had  from  Eaton  as  they  were 
wanted.  Many  of  the  items  in  the  bill  for  liquors  were  under 
SOs.  It  was  objected,  that  the  plaintiff  could  not  recover 
for  those  items;  but  Lord  Kenyou  thought  this  case  did  not 
fall  within  the  mischiefs  intended  to  be  remedied  by  this 
statute,  the  intent  of  which  was  to  prohibit  the  sale  of  such 
small  quantities  to  the  consumer.  This  was  done  for  the 
purpose  of  preventing  the  pernicious  effects  of  dram-dririk- 
i.ng»  which  bad  been  found  extremely  injurious  to  the  lower 
orders  of  society.  In  the  present  case,  the  liquors  were  not 
sold  to  the  defendant  for  his  own  consumption,  but  for  the 
use  of  the  guests  resorting  to  bis  bouse  m  the  way  of  hi8> 
trade,  and  therefore  not  within  the  statute. 

In  assumpsit  for  goods  sold  and  delivered,  it  appeared  that 
(he  defendant  had  run  up  a  score  for  grog,  beer,  and  herring, 
consumed  by  him  at  a  public-house  kept  by  the  plaintiff. 
It  was  objected,  that  the  demand  for  the  grog  could  not  be 
sustained,  beinff  illegal  widitn  the  preceding  statute.  ThoBi<> 
son,  B.  was  of  this  opinion,  observing,  however,  that  the 
statute  was  con6ned  to  spirituous  liquors.  The  plaintiff 
recovered  for  the  residue  of  bis  demand  *• 

Sk)  charges  for  spirits  under  SOs.,  suppKed  to  fi;uests,  and 
forming  part  of  a  tavern-bill,  cannot  be  recovered,  althoueh 
the  defendant  was  not  present  at  the  entertainment ;  for  the 
statute  is  not  con6ned^  to  sales  to  the  consumer  himself. 

Ah  action  was  brought  to  recover' the  price  of  a  quantity 
of  bricks  sold  by  the  plaintiff,  a  brick-'maker',  to  the  defend'- 
ant  It  appeared  that  the  bricks  bad  been  selected  by  the 
defendant,  but  upon  being  measured  they  were  found  tb  be 

4,  Jackson  v.  AttriU,  Peake'b  N.  P.  C.  Bmall  quantitSei  of  tpiritaooi  Uqnon. 

180.  Per  LoM  EUentioitMigta,  .C.  J.    Bat 

€  Qilpiii  ▼.  Rendle,  Deyonthire  Lent  see  Scott  ▼.  GiUmoie,  3  Taunt.  326. 

Au.  1809.  MS.  See  Spencer  y.  Smith,  and  post. 

'  3  Camp.  N.  P.  C.  9.  ttiat  this  stat.  f  Burnyeat  t.  Hntshioson,  5  B.  &  A. 

•does  not  extend  to  a  security,  e.  g.  a  241. 

bill  of  exchange  giyen  in  payment  of  g  Law  y.Hodaon,  11  East.  300.  •■ 
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of  leas  diideMUM  tb%i|  the  stat.  17  6. 3.  c  42.  requires,  tt 
WS8  bolden»  that  the  plaintiff  ooukl  not  i'ecx>ver;  the  poKcy 
6f  tbe  statute  being  to  prot^t  the  purchaser  of*  this  articfe 
QgaiDst  the  fraud  of  the  seller.  N^  It  did  not  appear  tbst  the 
defendant  bought  tbe  bricks  knowing  them  to  be  under-sitfs. 

A  promise  not  to  use  a  tnidel  in  a  particular  place  is  1^1 '^a 
Sd  a  contract  entered  into  hy  a  practising  attorney ',  that  h^ 
would  reUnqotsh  and  make  o?er  to  B.  and  6.  two  other  altor^ 
Biei»  his  bositess  as  an  attorney,  as  iar  as  respected  his  prac«- 
tsce.  in  the  profession  Within  London,  and  150  niiles  from 
tfanaioe,  and  all  bis  business  sb  agent  for  aily  attorney,  smd 
Aiik  be  would  recbttmend  his  clients  anld  pektAit  B.  and'  G; 
ti>u8e  his  name  in  the  business^  has  been  holden  iraHd. 

Of  Agreenients  contrary  to  public  PoUcy.'^The  defendant, 
hi  consideration  that  tbe  plaintiflP,  who  was  master-joiner  in 
<Me^  6f  his  Msyesty's  dock-yards,  would  procure  himself  to  be 
siijiei'annuafed,  undertook,  in  case  he,  defendant,  should  suc- 
ceed the  phiintiif  as  master-joiner,  to  allow  him  the  extm 
payfiom(!hie  yard-books^.  This  agreement,  having  been 
made  withoitt  the  knowledge  of  the  navy-board,  to  whom 
file  ap^Kntitment  bef6nged,  wa^  holden  void,  on  the  ground 
Aiat  it  was  contraay  to  public  policy.  So'  where  A.  through, 
the  interest  of  B.  was  appointed  to  the  office  of  dustomer  of 
Ciftiile^,  bailing  ptovmnl^  smed  anragieement  that  his  name 
was  mauie  use  A  in  trusijor  liJ,  and  that  te  would  appoint 
80ch.deputi(te  as»  Bi  should  nbmtete,  and  would  empower  B. 
ta  Tdceave  the  fises  of  the  office  to  his  own  Use,  tbis  ajgrcem^nt 
was  holden  void,  fimt,  as  beit^  against  tbe  prkicip^  of  the' 
ooOinloA)  lasr,  iBaAnach  as  the  (xibttc  was  abusra^  and  lilMf> 
Rii%  d^eived ;  aad^,  sebondiy,  because  tbe  agreement  ymi  m 
violation  of  the  statute,  {12  lU  9.  o.  ^  and  6  &  6  EidKr.  &• 
a  16.)  (15)  which  were  made  to  guard  against  evils  of  tbis 
nature.    On  the  same  ground  it  was  hi^en^  that  upon  an 

h  Broad  ▼.  Jol^,  Cvo;  Jse^  5SS.  k  Bittodt  ▼.  TiKMpioii,'  I  H.  Bl.  3SS. 

i   Baon  t.  Guy,  4  EastVR.  190.  1   Quforth  t.  FgazoD,  I  H.  BL  3S7. 


,ii. 


(15)  Tfak  stattttgrof  Edwi  6.  ptoUfoito  tbs  sale  of  certain  officer^ 
which  are  specified  in  the  second  section.  With  respect  to  offices 
uader  goyemment  not  mentioned  in  this  statute,  it  has  been  decided^ 
that  tl^y  cannot  be  soldi  But  there  are  some  offices  which  mayfte 
the  ol]}ect  of  saliK,  if  the'ssiie  takes  place  under  the  authority  and  with 
the  consent  of  those  who  hate  tfae  power  of  appointment,  as  commis- 
sions in  the  army,  &c.  Per  Kenyon,  C.  J«  and  Lawrenoe»  J.  8  T.  R. 
92, 94. 


ASSUMPSIT.  » 

apreemeut  for  the  sale,  (by  the  owner)  of  the  cotnmand  of  a 
abip  in  the  service  of  the  East  India  Company ",  mad^  \^ith- 
ottt  the  knowledge  and  against  the  bye  laws  or  the  company/ 
an  actJOB  coald  not  be  maintamed. 

A  promise  was  made  by  the  defendant",  a  friend  of  a 
bankrupt,  when  he  was  on  his  last  examination,  that  in' 
consideration  that  the  assignees  and  commissioners  would 
forbear  to  examine  the  bankrupt,  concerning  certain  sums  of 
money  with  which  he  waa  charged,  that  he,  defendant,  would 
pay  those  suma ;  the  consideratibn  was  holden  vmd,  bdng^ 
oontraiy  to  the  poUcy  of  the  bankropt  laws* 

An  agreement  by  the  payee  of  a  bill  of  exchange  to  dis- 
charge a  person  liable  upon  it^,  in  ^consideration  that  the 
latter  would  not  move  the  court  of  Kinj^s  Bench'  against  him 
(the  payee),  for  a  misdemeanor,  is  illegal. 

A  number  of  bleachers'",  in  the  county  of  Lancaster,  find* 
ing  that  losses  to  a  considerable  amount  had  been  incurred 
by  them  from  their  not  being  entitled  to  retain  gpods  put 
into  their  handa  for  a  geueral  balance,  came  to  an  a^eement- 
that  they  would  not  receive  the  goods  of  any  person,  who 
would  not  consent  that  they  should  be  retained  for  a  general 
balance  that  might  happen  to  be  due  to  them.    This  agree* 
orient  came  to  the  knowledge  of  J.  S.  who  afterwards  seat  a. 
tjuantity  of  goods  to^  A.  one  of  these  bleachers,  for  the  pur* 
pose  of  being  bleached,     i.  S*  became  a  bankrupt.    The 
assignees  demanded  the  gpods,  but  the  bleacher  insisted  that 
he  had  a  lien  on  the  goods  for  what  remained  due  to  turn  for 
his  work  and  labour  upon  other  works  delivered  to  the  bank- 
rupt before  the  bankruptcy.    It  was  contended,  on  the  part  of 
the  assignees,  that  the  object' of  the.  agreement  was  to  ci^te  a 
lien  in  cases  where  none  escisted  beJIbre ;  atid  though  an  indi- 
vidual might  impose  such  terms  on  his  customers,  yet  it  was 
not  competent  to  a  class  of  men  to  do' it;  and  tnat  it  was' 
against  public  policy  to  permit  combinations  of  this  sort  to 
araiL    Bnt  the  court  were  of  opinion,  that  as  the  conveni- 
ence of  commerce  and  natural  justice  were  on  the  side  of  liens, 
this  agreement  was  legal,  its  object  being  merely  to  inforce 
that  which  the  law  considered  as  equitable;  more  especiaihr 
as  it  was  made  by  persons  who  bad  an  option  either  jto  wotk 
for  this  or  that  person  as  they  chose. 

2dly.  I'he  agreement  must  not  be  contaminated  with,  or 
arise  out  of,  an  ill^l  transaction.  * 

m  Blachfoid  and  another  ▼.   Preston,    n  Nerot  v.  Wallace,  3  T.  R.  17. 
3  T.  R.  1 9.    See  Stackpole  v.  £arle,    o  Pool  t.  Bousfleld,  I  Camp.  N.  P.  C^  55. 
2  WIU.  133.  S.  P.  p  Rirkman  r.  Sbawcroas,  6  T.  R«-  li. 
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Hence,  where  an  agreement  was  made  between  two  par«* 
ties%  subjects  of  this  country,  for  the  sale  and  delivery  of 

foods  in  Guernsey,  for  the  purpose  of  being  smuggled  into 
England ;  it  was  holden,  that  the  vendor  cQuld  not  maintain 
^n  action  for  the  value  of  the  goods.  And  in  a  subsequent 
case,  it  was  decided',  that  the  circumstauce  of  the  vendor 
being  an  inhabitant  of  Guernsey  would  not  vaiy  the  case,  for 
be  was  still  a  subject  of  this  country  (16). 

So  where  the  vendor  was  concerned  in  giving  assistance 
to  (he  vendee  to  smuggle  the  goods',  by  packing  them  in 
the  manner  most  suitable  for,  and  with  the  intent  to  aid  that 
purpose,  although  the  vendor  was  a  foreigner,  resident 
abroad,  and  the  sale  and  delivery  of  the  goods  were  com- 
pleted abroad,  it  was  holden,  that  the  vendor  could  not  re- 
sort to  the  laws  of  this  country  to  give  effect  to  his  agree- 
ment. But  the  mere  knowledge  of  the  vendor^  that  the 
goods  were  purchased  for  the  purpose  of  being  smuggled,  is 
not  sufficient  to  prevent  his  recovering  in  an  action  for  the 
price  of  the  gooas,  if  the  vendor  was  a  foreigner  resident 
abroad,  and  the  sale  and  delivery  was  completed  abroad.  So 
K  person  who  sells  goods  knowing  that  the  purchaser  intends 
to  apply  them  in  an  illegal  trade,  is  nevertheless  entitled  to 
recover  the  price  if  he  yields  no  other  aid  to  the  illegal  trans- 
action than  selling  the  goods,  and  obtaining  permits  for  their 
delivery  to  the  agent  of  the  purchaser*.  But  where  the 
plaintiff,  a  druggist,  after  the  42  G.  3.  c.  38,  but  before  the 
5t  G.  3.  c.  87.,  sold  and  delivered  drugs  to  the  defendant,  a 
brewer,  knowing  that  they  were  to  be  used  in  the  brewery  :  it 
was  holden*,  that  he  could  not  recover  the  price  of  them. 

By  the  statute  6  G.  1.  c.  18.  s.  Ifi,  it  is  enacted,  that  all 
policies  of  insurance  on  ships,  &c.  at  sea,  or  going  to  sea, 
made  by  anjr  corporation  (other  than  the  two  corporations 
therein  mentioned)  or  by  persons  acting  in  partnership,  shall 
be  void. 

A.  and  BJ  agreed  to  become  partners  as  underwriters  of 

q  Bi|^gs  T.  Lawrence,  3  T.  R.  454.  t  Holman  v.  JohnsoD,  Cowp.  341. 

r  Clugas  T.  PenaluDa,  4  T.  R.  467.  u  HodgBon  ▼.  Temple,  5  Taunt.  181. 

«  Wajmellv.  Read  and  another,  5T.  z  LangUm  v.  Hugbei,  1  Uau.  Ml  SeL 

R.Sd9.  cited  byKenyon,  C.J. Van-       583. 

dyck  y.  Hewitt,  1  £aat*a  R.  88.      *  j  fiooCh  r.  HodsiOD,  6  T.  R.  406. 


(16)  **  A  man  may  be  bom  out  of  the  realm,  viz.  of  England,  as 
in. Ireland,  Jersey,  and  Guernsey,  &c.  and  yet  as  be  is  not  bora  out 
of  the  ligeance  of  the  king,  he  is  not  an  alien.'*     1  Inst.  129«  b.. 
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polici^for  the  assuniiice  of -ships  at  sea,  in  the*  profits  as 
well  as  losses  arisine  therefrom,  but  that  the  name  of  A.  only 
should  be  used  in  the  subscription  of  such  poh'cies.  In  pur^ 
•uaooe  of  that  agreement,  policies  were  underwritten,  and 
the'  premiums  received  by  B.  An  action  having  been 
brought  by  A.  to  recover  his  moiety  of  the  premiums,  it 
was  bolden  that  it  would  not  lie;  for  the  plaintiiTs  claim 
arose  out  of  a  transaction  which  was  illegal,  and  therefore  the 
court  would  not  give  effect  to  it 

So  where  A.  and  B.  were  engaged  in  a  partnership  of  the 
same  description  with  that  mentioned  in  the  preceding  case, 
and  A.  paid  the  whole  of  the  losses ;  it  was  hoiden*,  that  A. 
could  not  maintain  an  action  against  B.  to  recover  a  share  of 
Ibe  money  that  had  been  so  paid. 

In  like  manner  it  has  been  bolden,  that  in  a  case  of  this 
kind,  the  underwriters  cannot  maintain  any  action  against 
the  assured  for  the  recovery  of  the  premiums  \ 

Where  one  of  two  partners  had  been  compelled  to  pay  the 
whole  of  a  loss^,  and  the  other  partner  baa  paid  his  moiety 
of  the  loss  into  the  hands  of  a  broker;  it  was  bolden,  that 
this  moiety  could  not  be  recovered  from  the  broker  by  the 
partner,  who  bad  paid  the  whole  loss  (17)* 

If  an  ofBoer  permit  a  prisoner  to  go  at  large*,  in  conse- 
quence of  which  be  (the  officer)  is  obliged  to  pay  the  credi- 
tor; the  officer  cannot  maintain  an  action  for  money  paid 
against  the  debtor;  for  be  cannot  raise  a  cause  of  action  by 
the  payment  of  money  for  aaother,  on  account  of  his  own 
breach  of  doty  <  IB). 

B  Mit^bdl T. Cockburoe,  SH<  Bl.379.  Btalwl  thkcawtotbe  judgoiof  the 

Aabeit  T.  Maxe,  2  Bos.  and  Pul.  371.  King*!  Bench,  who  concuired  in  Uie 

a  ftranton  ▼.  Tmldy,  1  Ttonton'a  R.  S.  tame  opinion. 

b  SiiikTan  w.  Qnavcs,  Park's  Ins.  S.  c  Piteber  ▼.  Bailey,  S  East,  171. 
Per  Kenjon,  C.  J.  who  aAerwaids 


(17)  The  defendant,  being  a  broker,  eiTected  an  insurance  for 
ibe  plaintiff,  a  British  subject,  on  goods  from  Ostend  to  the  East 
Indies,  on  board  an  Imperial  ship,  which  insurance  was  illegal  by 
7  G.  1.  Stat.  1.  c.  21.  s.  2.  The  ship  having  been  lost,  the  under* 
writers  paid  the  amount  of  the  insurance  to  the  defendant,  who, 
withcMJt  any  intimation  from  them  to  retain  the  money,  refused  to 

Cy  it  over  to  the  plaintiff.  An  action  for  money  had  and  received 
iving  been  brought,  it  was  holden,  that  the  defendant  could  not 
insist  on  the  illegality  o£  the  contract  as  a  defence,  and  the  plaintiff 
reooveied.    Tenant  v.  Elliott,  1  Bos.  and  Pul.  3. 

(18)  But  where  an  officer  discharged  a  prisoner,  arrested  on 

P 
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;  Of  Fraudulent  AgrtemeuU.'^SAXy.  The  agreement  muit 
be  fair  and  honest,  and  not  entered  into  for  a  fraudulent  pur* 
pose;  for  fraudulent  contracts  are  considered  in  the  sanw 
light  as  illegal  contracts,  and  consequently  an  action  cannol 
be  raaintaioed  for  the  breach  of  them« 

The  defendants'*,  being  indebted  to  the  plaintiffs  and 
other  creditors,  and  being  insolvent,  assigned  all  their  ef« 
feots  in  trust  to  pay  lis.  in  the  pound  to  their  creditors,  to 
which  all  the  creditors  consented,  and  signed  the  deed  of 
trust,  except  tl)e  plaintiffs,  who  rdTused  to  sign  and  to  take 
any  composition,  unless  the  defendant^  would  give  them  a 
note  for  the  remaining  9s.  in  the  pound ;  the  defendants  ao? 
cordingly  nye  a  note  to  that  amouut,  whereupon  the  plains 
tiffs  signed  the  deed.  It  appeared,  that  if  the  pbintiffa  had 
not  signed,  the  rest  of  the  creditors  would  npt  have  signed 
the  deed.  An  action  having  been  brought  on  the  note,  a 
verdict  was  found  for  the  defendants :  on  an  application 
made  to  the  court  for  a  new  trial,  it  was  refused;  Lord  Ken* 
yon,  C.  J.  observing,  that  the  foundation  of  his  opinion  was 
that  the  temptation  to  give  this  not^  was  a  fraud  on  the  cre- 
ditors who  were  parties  to  the  contract,  on  which  their  debts 
were'to  be  cancelled  in  consideration  of  receiving  a  compo- 
sition. The  note  prectded  the  execution  of  the  deed ;  all 
the  creditors  being  assembled  for  the  purpose  of  arranging 
the  defendants'  afi^trs,  they  all  undertook  and  mutually  con* 
tractcd  with  each  other,  Uiat  the  defendants  should  be  dii* 
cbaiged  from  their  debts  after  the  execution  of  the  deed. 
Then  the  plaintiffs,  in  fraud  of  that  engagement,  enteved 
into  a  contract  with  the  defendants,  which  prevented  their 
being  put  into  that  situation,  which  was  the  inducement  to 
the  other  creditors  to  sign  the  deed^  and  to  relinquish  a  part 
of  their  demands. 

The  same  principle  was  established  in  Jackson  v.  Lomas, 
4  T.  R.  166. 


d  Codahott  y.  Bennett,  3  T.  R.  763.       See  Middleton  v.  Ld.  Owlow,  1 
leeofBiaed  b/  Lord  Bttenbocougb  ia       Wait.  768. 
Stdnmen  t.  Magnui,  11  East,  394. 
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mesne  firooat,  on  payment  of  the  sam  sworn  to  and  costs,  and  was 
afterwards  obliged  to  pay  the  residue  of  the  debt,  it  was  hofden, 
by  BuUer,  J.  that  as  the  officer  had  not  been  guilty  of  any  impro* 
per  conduct,  and  as  be  was  by  law  compellable  to  pay  the  whoU 
debt,  he  was  entitled  to  recover  against  the  defendant  for  so  much 
money  paid  to  his  use.  Coidron  y.  Lord  Masserene,  Peake^s 
N.P.C.  143. 
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So  vvhere  A.  having  given  B.  a  sum  of  money  for  goods  in 
advancement  of  C."^,  a  secret  agreennent,  between  B.  and  C 
that  C.  should  pay  B.  a  further  sum  for  the  goods,  was  holden 
to  be  void,  on  the  ground  that  it  was  a  fraud  upon  A. 

So  where  a  trust  deed  was  proposed  to  the  creditors  of  an 
Insolvent^,  whereby  they  all  engaged  to  accept  payment  of 
their  debts  by  ^ix  instalments,  the  second,  third,  and  fourth 
^f  which  were  to  be  guaranteed  by  collateral  security,  and 
the  fifth  and  sixth  were  to  remain  on  the  single  security  of! 
the  insolvent:  several  of  t|ie  creditors  refused  to  sign,  unless 
the  plaintiffs  did:  in  order  to  induce  the  plaintiffs  to  sign 
the  deed,  the  defendant,  at  the  instance  of  the  insolvent, 
agreed  that  lie  (the  defendant)  would  procure  the  plaintiffs 
a  collateral  security  for  the  fifth  and  sixth  instalments  within 
a  given  time,  whereupon  the  plaintiflRs  signed  the  trust  deed, 
^nd  the  other  creditors^  who  had  before  refused,  signed  also, 
but  without  any  knowledge  of  the  agreement  between  the 
plaintiffs  and  ddendant:  an  action  having  been  brought  for 
the  oon-performance  of  this  agreement,  it  was  holden  to  be 
a  void  agreement,  on  the  ground  that  it  was  a  fraud  a^inst 
the  other  creditors ;  and  although,  in  this  case,  the  stipula- 
tion by  the  plaintiffs  was  for  a  further  security,  and  not  for 
<nore  m«ney,  there  was  not  any  difference,  in  substance, 
whether  a  creditor  stipulated  for  that,  which  be  thought 
uroold  produce  him  money  more  certainly,  or  for  a  lai^r 
sum  than  he  had  agreed  to  take  in  oommon  with  the  other 
^^redttors;  that  it  was  equally  a  fnud  npon  the  other  oreditew 
to  atipuhrte  for  either. 

The  creditors  of  a  bankrupt  entered  into  a  deed  of  compo- 
sition to  receive  eight  shillings  in  the  pound  in  full  discharge 
«of  their  debts,  and  agreed  to  release  every  thin^  beyond  that 
and  give  up  all  securities  to  the  bankrupt  and  join  in  a  peti- 
tion to  the  chancellor,  to  supersede  the  commission ;  one  of 
the  creditors  having  two  distinct  debts  due  from  the  bank- 
rupt, for  one  of  which  he  held  bills  to  the  full  amount,  re- 
ceived his  dividend  of  eisbt  shillings  in  the  pound  on  both 
debts,  and  then  received  the  full  value  of  some  of  the  bills;  it 
was  holden',  that  the  bankrupt  was  entitled  to  sue  for  the 
money  so  obtained  on  the  bills  in  an  action  for  money  had 
and  received.  The  principle  of  the  foregoing  case  was,  that 
i(  the  creditor  had  been  suffered  to  retain  in  his  possession 
the  money  which  he  had  raised  on  the  bills  given  by  the 
bankrupt,  he  would  have  got  more  than  eight  shillings  in 

e  Jacluoa  T.Doehalre,  3  T.  R.551.  recogniased  by I^id  E1dOD,C.  in  Eacp. 

f  Leioeiser  ▼.  Ease,  4  Eait'i  R.  S72.  Sadler  and  anr.  L.  1.  H.  Apr.  1 1-08. 

'g  Stock  V.  MawMD,  I  B.  and  P.  SS6. 
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the  pound.out  of  the  bankrupt's  eflfects  by  the  amount  of 
those  bills  which  under  the  agreement  the  creditor  was  to 
restore  and  to  give  up  to  the  bankrupt.  But  where  the  cre- 
ditors of  an  insolvent  agreed,  by  an  instrument,  (not  under 
seal,]  that  they  would  accept  in  full  satisfaction  of  their  debt^ 
twelve  shillings  in  the  pound,  payable  by  instalments,  and 
would  release  nim  from  all  demands:  and  one  of  the  credi- 
tors,  who  signed  for  the  whole  amount  of  his  debt,  held  at 
the  lime,  as  a  security  for  part,  a  bill  of  exchange  drawn  by 
the  debtor  and  accepted  by  a  third  person;  the  money  due 
on  this  bill  having  afterwards  been  paid  by  the  acceptor,  it 
was  holden^,  that  the  creditor  might  retain  it,  the  agreement 
of  composition  not  containing  any  stipulation  for  giving  up 
securities  and  the  effect  of  it  not  bemg  to  extinguish  the 
original  debt 

Immoral  Agreements. — 4thly.  If  the  agreement  be  of  such 
a  nature,  that  the  carrying  it  into  effect,  and  enforcing  it,  will 
give  a  sanction  and  encouragement  to  immorality,  an  action 
cannot  be  maintained  for  the  violation  of  it.  This  position 
is  founded  on  the  maxim,  ex  turpi  causa  non  oritur  actio,  or 
in  the  elegant  paraphrase  of  Lord  Mansfield^  justice  must  be 
drawn  from  pure  fountains. 

In  an  action  for  use  and  occupation  of  a  lodging^  where 
it  appeared  that  the  lodging  was  let  to  the  defendant  for  the 
purposes  of  prostitution*  and  with  a  knowledge  on  the  part 
of  the  plaintiff  of  that  fact,  it  was  holden,  that  the  actioD 
was  not  maintainable ^  So  where  an  action  was  brought 
against  the  defendant  for  board  and  lodging^  and  it  appeared 
in  evidence,  that  the  defendant  was  a  lady  of  easy  virtue, 
that  she  had  boarded  and  lodged  with  the  plaintiff. who  had 
kept  a  house  of  bad  fame,  and  who,  besides  what  she  re- 
ceived for  the  board  and  lodging  of  the  unfortunate  women 
in  ber  house,  partook  of  the  profits  of  their  prostitution ; 
Lord  Kenyon,  €•  J.  was  of  opinion,  that  such  a  demand 
could  not  be  heard  in  a  court  or  justice.  On  the  same  prin- 
ciple it  was  holden,  that  an  assumpsit  vvould  not  lie  to  re- 
cover  the  value  of  prints  of  an  immoral  or  libellous  tendency, 
which  had  been  sold  and  delivered  by  the  plaintiff  to  the 
defendant".  But  in  an  action  to  recover  the  amount  of  a  bill 
delivered  for  washing  done  by  the  wife  of  the  plaintiff". 


h  Thomas  v.  Courtoay,  1  B.  and  A  1.  B.  R.  befbte  Lord  Kenyon,   Ch.  J. 

i   Crisp  T.  Churehil),  C.  B.  £.  34  6. 3.  2  Dec.  1796. 

Per  £jfe,  C.J.  m  Per  Lawrence,  J.  Sittings  Hil.  4%  G .  3. 

k  Qirarday  v.  RichanUon,  1  Esp.  N.  P.  B.  R.  4  Etp.  N.  P.  C.  97. 

C.  13.  S.  P.  per  Kenyon,  C  J.  n  Lloyd  v.  Jdinson,  1  Bot.  and  PoL 

I  Howard  V.  Hodges,  Middx.  SitUugs,  340. 
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where  it  appeared  in  evidence,  that  the  defendant  was  a 
prostitute,  and  that  the  articles  washed  consisted  principally 
of  expensive  dresses,  in  which  the  defendant  appeared  at 
public  places,  and  of  gentlemens'  nightrcaps,  which  were 
worn  by  the  persons  who  slept  with  the  defendant,  with  all 
which  circumstances  the  plaintiff  was  acquainted;  it  was 
holden,  that  the  use  to  which  the  defendant  applied  the  linen 
could  not  affect  the  contract,  andthat  theplaiiV^iff  was  entitled 
to  recover. 

The  same  doctrine  was  laid  down  by  Lord  £llenborou^h» 
in  Bowry  v.  Bennet,  1  Camp.  N.  P.  C.  34S.  where  an  action 
was  brouo:fat  against  a  prostitute  to  recover  the  value  of  some 
clothes  which  had  been  furnished  by  the  plaintiff.  The  C.  J, 
said,  that  the  mere  circumstance  of  the  defendaat  being 
a  prostitute  within  the  knowledge  of  the  plaintiff^  would  not 
render  the  contract  illegaL  In  order  to  defeat  the  action^  it 
must  be  shewn  that  the  plaintiff  expected  to  be  paid  out  of 
the  profits  of  the  defendant's  prostitution^  and  that  he  had 
sold  her  the  clothes  in  order  to  carry  it  on. 


IL  Of  the  General  fndebUaius  Assumpsit. 

H AViHG  premised  that  the  rules  laid  down  in  the  preceding 
section,  govern  the  action  of  assumpsit  in  both  its  forms, 
that  is,  whether  the  plaintiff  sets  forth  the  agreement,  for 
the  breach  of  which  ne  comphiins,  specially,  and  declares, 
as  it  is  technically  termed,  on  a  special  assumpsit;  or  wbe* 
ther,  the  nature  of  his  case  permitting  it,  he  adopts  the 
general  form  of  an  indebitatus  assumpsit,  I  shall  proceed  to 
an  explanation  of  the  latter  form. 

General  Indebitatus  AssumpsiL-^The  general  indebitatus 
assumpsit  is  in  the  nature  of  an  action  of  debt,  and  owes  its 
introduction  into  general  use  to  the  circumstance  of  the  de» 
fendant  not  being  permitted  in  this  form  of  action  to  wage 
his  law  ( 19).  It  may  be  considered  as  a  general  rule,  that 
an  indebitatus  assumpsit  will  not  lie  in  any  case,  but  where 


'  (19)  See  Slade*s  case»  4  Co.  91—95  b.  and  the  judicious  remarks 
of  professor  Wooddeson,  in  the  third  volume  of  his  Systematical 
View  of  the  Laws  of  England,  p.  168.  n.  c. 
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debt  will  lie*(20).  It  is  obserrable,  bowerer,  tbat  the  ft* 
medy  by  action  of  debt  is  more  extensive  than  the  remedy 
by  indebitatus  assumpsit ;  for  debt  may  be  brougbl  on  a  re- 
cord or  specialty,  whereas  tl>e  indebitatus  asswnpsit  is  con- 
fined to  parol  agreements.  Hence,  allhou^b  tbe  form  of  the 
general  indebitatus  assumpsit  is  rery  concise,  yet  it  is  essen- 
tially necessary  to  state  in  the  declaration /ur  what  tause  the 
debt  or  duty  became  due,  in  oider  that  it  may  appear  to  tbe 
court  to  be  matter  whereon  an  assumpsit  mtiy  be  founded  p 
and  an  emission  in  this  respect  may  be  taken  advantage  of 
by  writ  of  error  ^  or  in  arrest  of  judgment,  after  verdict*.  A 
declaration  merely  stating  thlit  the  defendant  was  indebted  to- 
the  plaintiff  in  500  quarts  of  wbeat^  for  certain  tolls  of  wheat, 
without  specifying  any  value,  is  bad' upon  special  demurrer; 
But  it  is  not  necessary  in  this  foni»  of  action  to  state  tbe 
particular  items  constituting  the  debt;  it  is  sufficient  if  the 
declaration  state  generally,  that  the  defendant  was  indebted 
to  the  plaintiff  for  work  and  labour*^ ;  for  the  agistment*^  of 
cattle  in  the  ptaintifTs  ground;  for  a  premium* upon  a  po* 
licy  of  assurance  upon  such  a  ship;  upon  an  account  stated* 
(21);  on  a  foreign  judgment!^,,  without  stating  tbe  cause  of 

0  Haldol  cue,  Salk.  23^.  t  Gaidiner  ▼.  BeUiDsfaaiB,Hob.  &. 
p  Cio.  Jac.  206, 207.  u  Fowk  v.  Pinsacke,  2  Lev.  153. 
q  Foater  ▼.  Smith,  Cro.  Car.  31.  z  Homes  v.  SavilJ,  Cro.  Car.  tlS. 

t  Mayor  of  Reading  ▼.  Clarke,  4-  B.       y  Plaistow  ▼.  Van  Uxem,  Cam.  Scao«« 
It  A.  268.  r.  IS  Geo.  3.  Dou^.  6.  u. 

1  HibbertT.CourUiope,  Garth.  276. 


(20)  The  authority  of  this  rule  was  questioned  by  Lord  Mansfield^ 
C.  J.  in  Moses  v.  Macferlan,  2  Burr.  1008. 

(21)  In  an  action  of  indt^iloltut  asaumfsitf  upon  an  apcouat  stated^ 
it  is  not  neeessary  to  prove  the  items  of  the  account,  but  ouly  that 
in  account  was  ^ted,  for  that  i»  the  cause  of  action.  Agreed  per 
Raymond,  C.  J.  Page  and  Reynolds,  J.  in  Bartlett  v.  Emery,  1  T.  R.^ 
42.  n.  The  accounting  being  the  ground  of  the  promise  is  tra^ 
reisable.  Dalby  v.  Cooke,  Cio.  Jac.  234.  On  an  account 
•tated,  the  plaintiff  is  not  obliged  to  prove  the  exact  sum  laid  inr 
the  declaration*  Thompson  y,  Spencer,  B.  R.  E.  8  G.  3»  Bull. 
N.  P.  129.  An  acknowledgment  oy  the  defendant  of  a  debt  due 
upon  any  account,  is  sufficient  to  enable  the  piaintiff  to  vtcovtp 
upon  a  count  for  an  account  stated.  Knowles  ▼•  Michel,  13  East^ 
249.  **  I  think  Knowles  v.  Michel  is  an  authority  to  shew  that 
though  in  form  a  count  upon  an  account  stated  is  '*  of  and  concern- 
ing divers  sums  of  money,^'  yet  proof  of  one  item  is  good  to  main- 
tain such  a  count ;  .dhfen  may  be  supported  by  evidence  of  one.'* 
Per  Ld.  EUenborouffh,  C.  J.  in  Highmore  v.  Primrose,  5  Maule  anc^ 
Selwyn,  67^     ^  It  has  been  beld  Uiat  upon  a  count  for  goods  sold; 
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action  on  avhich  the  judgment  proceeded ;  or  for  tooaef  bad 
and  received*,  without  stating  for  what  cause  the  money  vfm 
had  and  received. 

The  counts  in  indebitatus  assumpsit  for  work  and  labour, 
goods  sold  and  delivered,  money  lent  and  advanced,  money 
paid,  laid  out/  and  expended,  money  had  and  received^  and 
OQ  account  stated,  being  in  most  frequent  use,  are  called  the 
general  or  common  counts,  and  all  or  some  of  them  ase 
usually  added  to  every  special  assumpsit*  where  the  circum« 
stances  of  the  case  require  it;  the  advantage  of  which  is  this, 
that  if  the  plaintiff  fails  in  proving  the  special  count,  be  may 
resort  to  evidence  applicable  to  the  common  counts*,  unless 
the  special  contract  remains  open,  still  subsisting,  and  in 
force,  in  which  case  the  plaintiff  is  precluded  from  recover- 
iDg  on  the  common  counts*. 

In  addition  to  the  causes  of  action  already  enumerated,  it 
has  been  holden,  that  an  indebitatus  assumpsit  will  Ue,  for  a 
fee  due  from  any  person  who  accepts  the  honour  of  knight- 
hood, to  the  gentlemen  ushers  and  daily  waiter  to  the  king* ; 
for  fees  due  to  an  usher  of  the  black  rod' ;  for  a  reasonable 
and  customary  fine  due  to  the  heir  of  the  lord  from  a  copy- 
holder upon  the  death  of  the  lord* ;  for  freight';  for  money 
due  by  tne  custom  of  London  for  scavi^';  for-toHs^;  for  a> 
penalty  due  by  the  ordinances  of  a  company  for  not  serving 
the  office  of  steward  according  to  a  bye-law  ^ ;  and,  lastly, 
indebitatus  assumpsit  will  lie  on  a  foreign  judgment^ 

I  lUbkt T.  SilMb  B.a«  M.  22  Car»  S.  4  Sanderson  t.  BiisrmOl, Stt.  747. 

n  PftT&eT.Bacomb,  Doug.  651.  e  Sbattlewortb  t.  Gairett,  Carth.  OQ. 

b  Hulle  T.  Hdgbtman,  2  Eaif i  R.  147.        Holt,  C.J.  disMutient  (22). 

xecogDiang     Weston    ▼.    Oownes,  f  1  Ventr.  100. 

Douf .  23.    See  oho  patty  under  ind^-  g  Oity  of  London  ▼.  Ooree,  2  Lev*  174. 

iiiatmt  tmtmpHif  for  money  had  and  h  Steward  t.  Baker,  1  T.  R.  61S. 

recdTed^Art.  11.  and  Cooke  t.  Mun-  i   Barber  Suro^eoos  ▼.  Pelson,  2  Ler. 

clone,  1  Bot.  and  Pul.  N.  R.  35 1 .  252. 

B  Dappa  ▼.  Gerard,  Carth.  S5.  k  Qnawford  v.  Whittal,  Dong.  4.  n.  [1]. 


sod  delivered)  the  plaintiff  maj  prove  the  9ale  ef  one  avtide,  and 
that  will  be  well  anougb.  Tlie  aame  rale  applies  to  thia  ooimt, 
vhioh  is  **  of  and  conoemiiig  divexa  saiaa'*  u  to  the  count  for  goods 
sold."    Fe?  Uolioyd,  J.  &  a 

(22)  It  was  admitted  by  the  court,  ta  this  case,  that  debt  wontd 
liefar  a  fee  upon  an  admittaace  to  a  copyhold*  See  aho  Whitfield 
V.  Himt,  DoQg.  727»  n.  [f  155.]  where  it  was  holden,  that  a  general 
-mrfriffiohii  assmufsit  vtotid  lie  by  the  lord  agittnst  the  tenant  of  a 
customary  tenement  for  a-fine^ue  upon  admiMion^ 
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But  an  indebUaius  assumpsit  will  not  lie  upon  a  bill  of  ex* 
change  by  the  payee  against  the  acceptor^  because  theac^ 
ceptailce  is  only  a  collateral  engagement  to  pa^  the  debt  of 
another,  namely,  the  debt  of  the  drawer;  nor  will  it  lie  for  a 
wager**,  because  a  real  consideration  is  wanting,  and  debt 
wiu  not  lie  for  a  wager. 

It  will  be  proper  to  remark  here  that  an  indebUaius  a^ 
sumpsU  will  not  lie  on  a  special  agreement'  until  the  terms  of 
it  are  performed,  but  when  that  is  done,  it  raises  a  duty,  for 
which  a  general  indebitatus  assumpsit  will  lie. 

In  cases  of  this  kind,  t.  e.  where  the  terras  of  the  special 
agreement  have  been  performed,  if  the  plaintiff,  having  de- 
clared on  the  special  agreement,  and  also  on  a  general  inde^ 
^bitaius  assumpsit,  fdil  in  proving  the  special  agreement,  be 
may  resort  to  the  general  count ^(23). 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and 
delivered  ^  it  appeared  that  the  goods  in  question  bad  been 
valued  at  a  certain  sum,  for  which  payment  was  to  be  made 

I  li«td'^caie,S«lk.29.  o  Uedi  v.  Banows,  12  Bast,  3. 

m  Borey  Castleman,  Ld.  Raym.  69.         p  Muaaen  r.  Price,  4  £ast*t  Rep.  147. 

n  Gordon  y.  Martin,  Fitz.<3ib.  303. 


(23)  ^*  If  A.  .declare  upon  a  special  agreement,  and  likewise  u|K)a 
a  quantum  meruit,  and  at  the  trial  prove  a  special  agreement,  but 
ditferent  from  that  which  is  laid  in  toe  declaration,  he  cannot  reco- 
ver on  either  count:  not  on  the  first,  because  of  the  variance  ;  nor 
on  the  second,  because  there  was  a  speeial  agreement ;  but  if  he 
prove  a  special  agreement  and  the  work  done,  but  not  pursuant  to  su<A 
agreement,  he  shaU  recover  upon  the  quantum  meruit :  for  otherwise 
he  would  not  he  able  to  recover  at  all.''    Bull.  N.  P.  139.  Str.  638. 

**  I  apprehend  the  rule  to  be  this:  where  a  partv  declares  on  a 
special  contract,  seeking  to  recover  thereon,  but  faib  in  his  right  so 
to  do  altogether,  he  may  recover  on  a  general  count,  if  the  case  be 
such,  that,  supposing  there  had  been  no  special  contract,  he  might 
.still  have  recovered  for  money  paid,  or  for  work  and  labour  done. 
As  in  the  case  of  a  plaintiff  suing  a  defendant  as  having  built  a  house 
for  him  according  to  agreement ;  there,  if  he  fail  to  prove  that  he  has 
built  it  according  to  agreement,  he  may  still  recover  for  his  work 
and  labour  done**'  Per  Sir  J.  Mansfield,  deliveringthe  opinion  of 
the  court  in  Cooke  v.  Mnnstone,  1  Bos.  and  Puh  N.  H.  354.  ^  If  a 
man  aerees  to  build  for  another  a  house  to  be  paid  for  it,  and  aftev^ 
wards  builds  the  house,  in  this  case  he  has  two  ways  of  declaring, 
either  upon  the  original  executory  agreement,  as  to  be  performed  m 
futuro,  or  upon  an  mdebitatus  assuippsit,  or  quantum  merwt,  loAsn 
the.  house  is  actually  built,  and  the  agreement  executed.''  Per  Dm- 
sou,  J.  Alc^m  v.,  Westbrpok,  I  Wils,  117. 
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by  the  defendant  in  three  monihs  after  the  1 5th  of  September^ 
1802,  (the  day  on  which  the  bargain  was  concluded)  6y  a 
hiil  of  two  months.  The  action  was  commenced  in  Hitaiy 
.Term,  1803,  before  the  expiration  of  five  months  from  the 
day  on  which  the  contract  was  made.  The  Court  of  King's 
Beqch^  (dissentiente  £Uenborough»  C.  J.)  were  of  opinion^ 
that  the  action  was  prematurely  brought  on  the  implied  as- 
sumpsit before  the  expiration  of  the  credit,  aqd  that  a  special 
action  of  assumpsit  was  the  mode  in  which  the  defendant 
ought  to  have  bcSen  sued  for  the  not  giving  at  the  end  of  three 
months  a  bill  of  two  months,  in  which  action  the  plaintiif 
would  have  been  entitled  to  recover  damages  against  the  de« 
fendant  for  his  not  having  given  the  bill,  such  as  the  loss  of 
interest,  &&  (84). 

So  where  goods  were  mirchased  by  the  defendant  of  the 
plaintiffs,  to  be  paid  for  by  a  bill  at  two  months,  which  bill 
was  accordingly  drawn  upon  the  defendant  for  the  amount 
of  the  goods,  and  tendered  for  acceptance,  which  was  re* 
fused ;  an  action  of  indehitaius  assumpsit  for  goods  sold  and, 
delivered  having  been  brought  before  the  expiration  of  the 
two  months,  it  was  holden  by  the  Court  of  Common  Pleas, 
on  the  authority  of  the  preceding  case,  that  the  action  could 
not  be  sustainecf(25). 

q  Oatton  ▼.  SdoinoiiMm,  3  Bot.  and  Pol.  5S2. 


(24)  Care  must- be  taken  to  distinguish  cases  of  this  kind  from 
the  oommon  cases  in  which  goods  are  sold,  •  and  a  bill  taken  in  pay* 
ment  payable  at  a  future  day,  but  uMxnU  any  express  agreemmu/ar 
It/He  for  the  payment  of  the  goods ;  in  this  last^mention^  case,  if 
the  bill  is  dtsaoDoaTed,  the  drawer  may  be  sued  immediately  upon 
the  original  cause  of  action,  without  any  re^rd  being  had  to  the 
time  which  the  bill  has  to  run ;  for  there  being  no  aereement  as  to 
time,  the  party  takes  the  bill  as  payment,  and,  therdoie,  if  it  turn 
oat  to  be  good  for  nothing,  the  creaitor  has  not  received  that  which 
the  Other  undertook  to  give  him,  and  may  therefore  pursue  his  re- 
medy immediately.    St^man  v.  Gooch,  1  Esp*  N.  P.  C.  5.    Puck- 
ford  V.  Bfazwall,  6  T.  R.  52.    Owenson  v.  Morse,  7  T.  R.  64.    A 
debtor  is  not  discharged  by  giving  a  check  which  produces  nothing, 
althoi^h  payment  in  cash  may  have  been  previously  tendered ;  and 
the  circumstance  of  the  check  beine  given  by  the  agent  of  the  debtor, 
who  is  at  the  time  indebted  to  nis  principal  in  a  laiger  amount, 
makes  no  difference*    Everett  v.  Collins,  2  C^mp.  N.  P.  C.  515. 

-  (25)  Lord  Alvanky,  C.  J.  said,  *Uhat  he  should  recommend  to 
any  pcnon  bringing  an  action  in  a  case  of  this  kind,  ^even  after  the 
expiration  of  the  two  months]  to  decls^  on  the  special  agreement. 
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But  it  must  be  observedi  that  the  plMotiff  is  entitled  U> 
recover  for  goods  sold  and  delivered  upon  credit  for  a  certain 
tiiue',  if  it  appear  by  a  special  memoranduai  that  the  bill 
was  filed  on  a  day  st^lnequent  to  the  expirat;ioD  of  the  credits 
although  the  writ  appear  to  have  issued  before  (fi6). 

A.  agreed  to  deliver  to  B.  100  bags  ot  hops  at  a  certain 
price  per  cwt  by  a  certain  time*.  A.  having  delivered  twelve 
oaga  before  the  stipulated  time,  and  demanded  payment, 
which  was  refused,  immediately  commenced  an  action  for 
the  price  of  the  bags  delivered.  It  was  bolden,  that,  as  the 
contract  was  entire  and  could  not  be  split*  the  plaintiflf  was 
not  entitled  to  bring  an  action,  until  the  whole  quantity  was 
deUve)red,  or  until  the  time  for  delivering  the  whol^  bad 
arrived. 

A. collateral  undertaking  must  be  declared  on  specially; 
as  where  B.  undertook  in  writing  to  A.  to  answer  for  the  my- 
ment  of  certain  goods  to  be  sent  by  him  to  C,  it  was  boloenS 
diat  A.  could  not  maintain  an  indehitaius  assumpsii  against 
B*  for  the  price  of  the  goods  sent  to  C. ;  but  that  he  ought  to 
have  declared  specially  on  the  guaranty. 

The  eeoeral  indebitatus  assumpsit  'for  money  paid,  and  for 
money  had  and  received,  being  those  forms  of  action  which 
are  of  more  extensive  application  than  any  other  known  in 
the  law,  I  shall  proceed  to  inquire  in  what  cases  the^  may  be 
brought,  beginnmg  with  the  indebitatus  assumpsit  for  money 
paid. 

Of  the  Indebitatus  Assumpsit  for  Money  pauf.— Where  a 
person  has  laid  out  his  own  mcmey  for  the  use  of  another^ 

T  aWHMott  ▼.  Watlgutli,4  BBBft  R.  7S.    t  Mines  t.  Sfinllliorpe,  S  C«mp.  N.  P.  C. 
ft  WaddiDgbMi  t.  01iT«r,  %  Bot.  It  PoL        215. 
N.  R.  61. 


as  well  as  OB  the  geneial  cotml;  for  he  entertained  great  donbts, 
whether,  even  at  the  end  of  the  two  mouths,  an  mdMkOm  assumpsit 
would  lie,  if  it  did  not  lie  beCbre  the  expiiation  of  that  period.*'  But 
see  4  EasCs  R.  73.  See  also  Biooks  v.  White,  1  Bos.  aad  Puk  N*R. 
330.  cont. 

(26)  In  like  manner  where  a  declaratioo  is  entitled  genoally  of 
the  term,  in  which  case  it  refeis  to  die  fint  day  of  the  term,  and 
^vidMice  is  given  of  a  cause  of  action  accruing  after  that  day ;  yet,  if 
upon  the  production  of  the  writ  it  appeats  that  the  writ  was  sued 
out  after  the  cause  of  action,  no  advanUige  can  be  tidtea  ef  the  mis- 
take in  the  title  of  the  deolaiakicm.  R£)des  v.  GiUis,  Snney  Sum. 
Ass.  1804,  Heath,  J.    6  £sp.  N.  P.  C.  163. 
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either  with  the  exprees  or  implied  conseot  of  tuch  other  per- 
son, the  law  implies  a  promise  of  repayment^  for  a  breach  of 
which  an  indebitatus  assumpsit  for  money  paid,  laid  o^t,  and 
expended,  may  be  maintained. 

As  where  one  person  is  surety  for  another,  aad  compellable 
to  pay  the  whole  debt*  and  the  surety  is  called  upon  to  pay, 
it  is  money  paid  to  the  use  of  the  principal  debtor,  and  may 
be  recovered  against  him  in  an  action  for  money  paid,  even 
though  the  surety  did  not  pay  the  debt  by  the  desire  of  the 
principal  ($7)- 

So  where  two  persons  are  sureties  for  another*,  and  tbe 
ohligee  compels  one  of  the  sureties  to  pay  tbe  whole  debt, 
such' surety  may  maintain  an  action  against  hisco^suiety,  arnd 
thereby  compel  him  to  contribute  his  proportion  towaids  tbe 
payment  of  the  debt.  N.  In  such  case,  it  does  not  wppma  to 
be  necessary,  that  the  insolvency  of  the  priocipfiA  debtor 
should  be  proved. 

v  Fer  KooyoD,  C.  J.  8  T.  R.  310.  ft  Bos.  &  Pul.  268.  and  by  W.  KeD^ 

X  Admitted  in   CofreU  t.  Edwards,       yon,  CJ-intbefoHowingcaie. 


127)  Upon  this  subject,  Buller,  J«  in  Toussaint  v.  Martinnant,r 
*•  R.  105.  observed,  that  "  in  ancient  times  an  action  could  not 
be  maintained  at  law,  where  a  surety  had  paid  the  debt  of  his 
principal ;  and  the  first  case,  in  which  the  plaintiff  succeeded, 
**  was  befoie  Gould,  I.  at  Dorchester,  whith  was  decided  oil  ^ni- 
«  table  grounds.*'. 

Although  the  preceding  observation  was  dted  without  remailc, 
in  a  modem  case,  vis.  by  Mr.  J.  Lawrehce,  in  Cowley  v.  Dtmlop, 
7  T.  R.  568,  I  am  inclined  to  think  that  thie  position  m  not  sfricily 
correct.  From  a  M&  note  in  my  possession,  die  sane  doctrine  ap« 
pears  to  have  been  laid  down  by  Lord  Maoafiekl,  C«  J«  in  the  year 
1757 y  BIX  years  before  Sir  H.  Gould  was  appointed  a  jvdge  of  the 
Court  of  Common  Pleas*  The  case  alluded  to  was  that  of  Decker 
V.  I^ope,  London  Sittings.  9th  July>  1757.  It  was  an  action  brought 
by  an  administrator  de  ixmis  non  of  a  surety,  who,  at  defendant's 
request,  had  joined  with  another  friend  of  defendant's  in  giving  bond 
for  the  payment  of  the  price  of  some  goods  that  were  sola  to  defend- 
ant :  and  the  surety  havibg  b^en  obliged  to  pay  the  nioney,  the  ad* 
ministrator  ^leclared  against  defendant  for  so  ttraeh  tnomey  pmd  to 
his  use ;  Lord  Mansfield  directed  the  jury  to  find  for  the  plaintiff; 
dbserving,  that  where  a  debtor  desttes  another  person  to  be  bound 
with  him  or  for  him,  and  the  surety  is  afterwards  dbligCNl  to  pay  the 
debt,  this  is  a  sufficient  consideration  to  raise  a  promise  in  law,  and 
to  charge  the  principal  in  an  action  for  money-  ^d  to  his  use.  He 
added,  that  he  had  conferred  with  most  of  the  judges  upon  it,  viA 
they  agreed  in  that  opinion. 
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But  where  it  appeared  that  one  of  two  sureties  had  been 
prevailed  on  to  become  a  surety  at  the  instance  of  the  other', 
and  the  other  had  been  compelled  to  pay  the  debt ;  Lord 
Kenyoo  would  not  permit  him  to  call  on  his  co-surety  for 
contribution,  more  especially  as  he  had  taken  a  bill  of  sale 
from  the  principal  debtor  in  order  to  protect  himself. 

An  action  for  money  paid  cannot  be  maintained  unless  there 
be  a  request  to  pay  it,  either  express  or  implied.  Hence, 
where  the  defendant  contracted  to  transfer  stock  on  a  certain 
day  to  the  plaintiff,  but  failed  to  perform  his  contract;  upon 
which  the  plaintiff  bought  the  stock,  and  to  recover  the  con- 
sequent loss  sustained  by  him,  brought  an  action  against  the 
defendant  for  money  paid :  held*  that  such  action  was  not 
maintainable,  as  the  plaintiff  should  have  declared  specially 
on  the  contract 

This  action  may  be*  maintained  by  the  bail  against  their 

{irincipaM,  for  the  recovery  of  such  sums  of  monev»  as  they, 
rom  their  situation  as  bail,  and  in  order  to  secure  themselves, 
have  been  fairly  and  necessarily  obliged  to  expend.  The 
bail  may  surrender  their  principal  in  their  own  discharge, 
and  for  their  own  security :  consequently,  if  the  priDctpal 
absconds,  and  the  bail  Incur  expenses  in  sending  affcer  him 
atid  securing  him,  in  order'  that  he  may  be  surrendered, 
such  expenses  may  be  recovered  in  this  action  against  the 
principal. 

.  .So  where  A.,  B.,  and  C.  were  lessees  of  certain  premises 
by  deed  from  D.^  to  whom  they  covenanted  to  pay  the  rent, 
and  B.  and  C.  assigned  their  interest,  to  A.,  subsequent  to 
which  assignment,  and  with  full  knowledge  whereof,  the 
plaintiff  put  his  goods  on  the  premises,  under  the  care  of  A., 
where  they  were  taken  as  a  distress  by  D.  for  rent  arrear, 
and  the  plaintiff,  in  order  to  redeem  his  goods,  was  obliged 
to  pay  the  rent  due,  taking  at  the  time  a  receipt  from  D.'s 
attorney  as  for  so  much  received  on  account  of  A.,  B.,  and  C. ; 
it  was  holden,  that  the. plaintiff  might  maintain  an  action 
for  money  paid  against  A.,  B.,  and  C.,  on  the  ground  that  • 
the  three  defendants  were  liable  to  the  landlord  for  the  rent 
in  the  first  instance,  and  as,  by  the  payment  made  by  the 
plaintiff,  all  the  three  were  released  from  the  demand  of  the 
rent,  and  as  such  payment  was  not  a  voluntary  but  a  com- 
pulsory payment,  because  the  plaintiff  could  not  have  relieved 
himself  from  the  distress,  under  these  circumstances  the  law 

7  Turner  t.  Davies,  2  £u>.  N.  P.  C.    a  Fisher  ▼•  Fellows,  6  £u).  N.  P.  C. 

478.  171. 

z  Ugfatfoot  V.  Creed,  8  Taunt.  268.         b  Exall  ▼.  Partridge  and  others,  8  T.  R. 

308. 
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would  imply  a  promise  by  the  three  <lefendants  to  repay  the 
plaiBtiff. 

In  the  preceding  case  it  will  t>e  observed  that  the  money 
paid  was  the  plaintiff's  money';  this  is  requisite  for  the 
maintenance  of  the  action;  for  where  A.  let  a  house  to  B., 
which  B.  underlet  to  C,  and  A.  distrained  the  goods  of  C.  for 
rent  due  from  B.,  which  goods  were  afterwards  sold  by  virtue 
of  the  Stat  2  W.  &  M.  sess.  2.  c*  5.  s.  3.  and  the  money  arising 
from  the  sale  paid  ovi^.r  by  the  auctioneer  to  A. ;  it  was  boUen 
ihat  C.  could  «ot  maintain  an  action  against  B.  for  money 
paid  to  his  use,  because  the  money  in  question  sever  was  the 
money  of  C  but  the  money  of  the  landlord ;  for  the  mommt 
the  goods  were  converted  into  monev,  that  money  became  an 
executed  satisfaction  in  the  landlord  for  the  rent  arrear ;  avA 
C.  the  tenant  waa  only  interested  in  the  surplus  proceeds^  if 
any »  of  the  goods. 

It  is  observable,  that  the  mere  circumstance  of  one  person 
having  received  zn  advantage  from  the  payment  of  money  by 
another,  is  notaufficient  to  raise  anassumpeit  against  tfafe 
former ;  the  consent  of  tbe  party,  either  express  or  implied, 
is  essentially  necessaiy  to  the  support  of  the  action. 

In  an  action  for  money  paid',  laid  out,  and  expended*  by 
tbe  plaintiffs,  to  the  use  or  the  defesdaots,  it  appeared  that 
by  Stat  22  and  23  Car.  2.  c.  11.  tbe  parishes  of  St  Yedast'a 
and  St  Michael  le  Quern  were  united ;  and  that  since  that 
time,  one  set  of  officers  had  served  for  the  two  parishes,  the 
Section  of  whom  bad  always  been  made  at  a  joint  vesUy ; 
tbait  only  nine  vacancies  in  the  office  of  sexton  had  happened 
since,  all  which  had  been  filled  up  agreeably  to  this  custom ; 
that  in  the  year  1759  the  sexton's  salary  was  fixed  at  201.  per, 
ansum,  which,  was  agreed  to  be  paid  equally  by  both  parishes; 
that  the  overseers  of  St  Yeast's  had  paid  the  sexton  who 
was  last  chosen  the  whole  sum,  to  recover  a  moiety  of  which 
this  action  was  brought  The  defence  set  up  was,  that  the 
last  election  of  a  sexton  was  not  a  joint  one^  and  that  the 
parish  of  St  Michael  claimed  a  right  of  choosing  a  separate 
sexton  for  themselves,  of  which  they  bad  given  notice  to  tbe 
other  parish.  Lord  Mansfield,  C.  J.  This  action  mitst  be 
grounded  either  on  an  express  or  implied  consent ;  but  here 
is  neither.  Buller,  J.  If  this  were  held  to  be  a  ioint  obliga- 
tion, it  would  be  saying  that  the  sexton  might  bring  his 
action  against  one  of  the  parishes  for  the  whole  sum,  which  ia 
not  the  case. 

c  Uwn  V.  Pyrke,  1 1  East,  52.  seen  of  St  Michael  le  Quern,  Lon- 

d  Stokei  and  anoUwr,  Oveneera  of  St.       don,  1  T.  R.  20. 
Vedait^t,  T.  Lewis  and  another,  Over-  .  «• 
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In  like  manter  it  was  holden^  that  a  broker*  (who  bad 
contracted  with  third  persona  for  the  sale  of  stock  at  a  future 
day  by  the  authority  of  bis  principal,  but  without  discloaitig 
the  name  of  his  principal,  who  afterwards,  in  consequence 
of  the  rise  of  the  stocks,  refused  to  make  good  his  bargain) 
could  not,  by  paying  the  difference  to  the  persons  to  whom 
the  stock  had  been  sold,  maintain  an  action  for  money  paid 
on  an  implied  assumpsit  against  bis  principal  for  the  amount 

If  an  auctioneer  is  employed  to  sell  an  estate  by  auction^ 
and  he  undertakes  to  conduct  the  auction  so  as  to  avoid  in* 
curring  the  duty  if  the  estate  is  not  sold,  but  through  mistake 
transacts  the  business  so  that  the  duty  attaches,  which  he  is 
obliged  to  pay,  the  law  will  not  raise  an  implied  promise  on 
%he  part  of  tbe  employer  to  reimburse  the  auctioneer  the  mo 
ney  paid  for  the  duty,  which  has  been  thus  incurred  through 
»hi8  own  blunder. 

An  officer  guilty  of  a  breach  of  duty  cannot  recover  money 
which  he  has  paid  in  consequence  of  it,  though  for  the  beneht 
of  the  defendant*. 

If  A.  recover  in  an  action  foundlsd  on  tort  against  B.  and 
C.^  and  levy  tbe  whole  damages  on  B.,  B.  cannot  maintain  an 
action  against  C.  upon  an  implied  assumpsit  for  a  reimburse- 
ment of  a  moiety ;  for  a  contribution  cannot  be  claimed  as 
between  joint  wrong^doers  (28). 

A.  having  recovered  a  judgment  against  a  trader',  and 
taken  out  execution,  a  levy  was  made  on  the  c^oods  of  the 
trader,  but  after  he  had  committed  an  act  of  bankruptcy,  and 
the  money  levied  was  paid  over  to  A.    An  action  of  trover 


«  Child  T.  Morley,  8  T.  R.  610. 
f  Gspp  T.Topbtin,  6  Eait,  38S. 
IT  mdier  T.  BsUqri  a  £su,  171 . 


h  MeiiywotttLer  ▼.  Nizao,  S  T.  R.  1S6. 
i  WilMii  v«llll]Mr,  a  Gunp.  N.  P.  G« 


M^a 


'  (28)  A  diiiei€at  rule  holds  in  ths  case  of  a  joint  judgment  against 
aemal  defendants  in  an  action  of  assumpsit  Per  Lord  Kenyoa 
C.  J*  ^  C.  So  an  action  of  assumpsit  lies  b^  a  ship  owner  to  rs« 
cover.from  the  owner  of  the  cargo,  his  propoition  of  a  gcnsial  -aver« 
age  lofs  incurred  by  sacrificing  the  tackle  belongiag  to  a  ship  on  an 
^raordinaiy  emexgency  for  the  bepefit  of  the  wlu>le  concern.  Birk« 
ley  V,  Presgcave,  1  East^s  R.  220.  So  an  action  may  be  maintained 
to  recover  a  contribution  in  the  nature  of  general  average  bv  one 
shipper  of  goods  against  another.  Dobson  v.  Wilson,  3  C;amp4 
N.  P.  C.  480.  The  owners  of  a  ship's  cargo  are  liable  to  contribu* 
tion,  at  the  suit  of  the  ship  owners,  for  sliip's  stores  necevaitly 
thrown  overb<Mird  after  a  vessel  was  captured  and  while  she  was  in 
the  hands  of  the  enemy.    Price  v.  Noble,  4  Taunt.  193. 


yfwm  afterwards  brouglit  by  the  tB$igoee«  agaiast  A.»  the  Bhe- 
iriffy  and  the  bailiffy  in  which  damages  were  recovered;  aiid 
these  damages*  together  with  the  costs,  were  paid  by  the 
bailiff;  it  was  holden,  that  there  W3s  no  implied  promise  on 
the  part  of  A.  to  indemnify  the  bailiff,  or  to  contribute  to  the 
damages  and  costs  in  th^  action  of  trover ;  hut  that  the  bailiff 
mighty  in  an  action  for  money  had  and  received,  recover  the 
lev^-money,  being  money  paid  under  a  mistake  to  A.  and  the 
bailiff  being  answerable  for  it  to  the  assignees. 

In  a  QSae  where  there  were  three  assignees  of  a  bankrupt's 
estate  who  had  acted  in  the  commission^  and  two  of  them  paid 
the  solicitor's  bill^,  it  was  holden  that  the  two  could  not 
maintain  a  joint  action  against  the  third  for  contribution^  but 
that  each  ought  to  bring  a  separate  action.  .  So  where  three 
had  entered  into  a  joint  and  several  bond  of  indemnity 
to  a  sheriff  ^  for  the  protection  of  their  separate  interests^  and 
the  sheriff  had  compelled  two  of  them  to  pay  the  whole  sum» 
it  was  holden  that  they  could  not  maintain  a  joint  action 
against  the  third  for  contribution. 

Of  the  Indebitatus  Assumpsit  for  Money  had  and  received^ 
-—The  action  for  money  had  and  received  is  founded  on  all 
the  equitable  circumstances  of  the  case  between  the  parties ; 
and,  consequently,  in  order  to  recover  in  this  form  of  actioui^ 
the  plaintiff  must  shew  that  he  has  equity  and  conscience  on 
his  side.  From  the  following  positions  it  may  be  collected  itt 
what  cases  this  action  may  1^  maintained. 

1.  If  J  pay  money  to  a  person  who  claims  an  authority  to 
receive  it»  but  really  has  not  any  such  authority*",  and  after- 
wards I  am  compelled  to  pay  it  again  to  the  person  lawfully 
entitled  to  receive  it,  an  action  for  money  had  and  received 
will  lie  against  the  person  unjustly  receiving  the  money  (29). 

S.  Whese  a  peiaoo  has  usurped  an  office  belonging  to 
teMfaar*^  and  taken  the  koowa  and  aceustomed  faesiof  offiee^ 


fc  a»oS  1<I  iiltin  v.  Bwiicott,  SBo^  a  AaiT.fltafalej»  S(M9d.  Seo.  8m 

JtPdL-SSS:  alid  Howud  ▼.  Wocd,  2  Lev.  S46. 

I-  Kelbgr  v.  Vernon,  $  Eip.  N.  P.  C.  and  the  opinion  of  Holt,  C.  J.  in' 

194.  lLd.Ray.703. 

■iBaiiiieU¥.Fouke,2Sid.4.  Seepoat, 
p^fe  SS,  Giippa  v.  Reade. 


44*B>«iM'Hi^p»a-Maita«ii«Ma«nM«MMM««terf«l 


(29)  If  A.  be  indebted  to  B.,  aad  pay  soeh  debt  to  the  attorney  of 
a  pefBon  siung  A.  in  B/s  name,  but  without  B/s  authority,  B,  jnay* 
notwithstanding,  recover  the  debt  in  an  action  against  A.,  whose  w- 
ttedy  «  a^aimst  the  aUorneyt  although  the  attorney  was  deceived  by  a 
counterfeited  warrant  of  attorney,    Robaon  v,  Eaton,  1  T.  R.  62. 


-^  l»»,"  I       ■    !■ 
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an  action  for  money  had  and  received  will  lieattbeguit  of 
the  party  really  entitled  to  the  ofiSce  against  the  intruder  for 
the  recovery  of  such  fees. 

Hence  this  action  is  frequently  broo^ht,  in  the  place  of  an 
assize,  to  try  the  right  to  offices'*  to  which  fees  are  annexed^ 
It  must  be  observed,  \)Owever,  that  diis  action  will  not  lie  to 
recover  gratuitous  donations  given  to  the  intruder,  as  money 
given  by  strangers  for  shewing  a  church ;  for  an  assize  will 
not  lie  for  a  gratuity. 

An  action  for  money  had  and  received^  does  not  lie  by  the 
nominee  of  a  perpetual  curacy  for  the  profits  thereof,  until  he 
has  obtained  the  bishop's  licence ;  for,  in  curacies,  the  party 
is  not  in  possession,  until  licence.  But,  in  the  case  of  a  do- 
native, the  party  is  in  full  possession  immediately  on  the  no- 
mination ;  and,  consequently,  if  any  other  person  takes  the 
rents  and  profits,  he  may  maintain  an  action  for  money  had 
and  received'. 

d«  W^ere'  mon^,  to  which  there  was  not  any  ground  of 
claim  in  conscience^  has  been  paid  under  a  mistake,  the  party 
tnay  recover  it  back  again  in  an  action  for  money  had  and 
received : 

As  where  A.',  who  was  indebted  to  the  estate  of  B.  a 
bankrupt,  paid  the  debt  to  his  assignees  without  setting  off, 
as  he  was  entitled  to  do,  a  sum  of  money  due  to  himself 
from  the  bankrupt,  it  was  holden  that  A.  might  recover  the 
money,  which  he  had  neglected  to  set  off,  in  an  action  for 
money  had  and  received  against  the  assignees.  So  where 
an  action  was  brought  against  a  person  upon  a  groundless 
demand^,  and  the  cause  was  compromisea  by  the  payment 
of  the  money  demanded,  it  was  holden,  that  money  had  and 
received  would  lie  for  the  recovery  of  the  Bum  so  paid.  Ba^ 
where  money  has  been  paid  under  the  compulsion  of  legal 
process  in  an  action,  winch  the  party  might  have  dcfencfed 
successfully  if  he  had  been  prepared  with  his  evidence,  this 
money  t^annot  be  recovered,  in  an  action  for  mon^  had  and 
received;  although  such  evidence  be  produced  at  the  trial 
of  the  second  action  as  sh^ws,  that  the  other  party  was  not 
entitled  to  recover  it  in  the  first* 

o  Bo7terT.Dodtworth,6T.R.681.         q  Pow^  t.  MilbMik,  If.  1%  G«>.  3. 
p  Bee  R.  T.  BinirbAm,  2  £ast*i  R.  311.        B.  R«  1  T.  R.399.  n.  2  Bl.  R.  S61. 
lafocmaUou  in  nature  of  quo  war-        S.  C. 

xanto  it  Uie  only  convenient  method    r  Per  Aihhunt,  J.  in  The  Kin^^  y.  Bi- 
of  trying  the  right  where  there  are  no       ahop  of  Chester,  1  T.  R.  403. 
^'  ■  BiM  T.  Didnion,  1  T.  R.  2S5. 

t  Cobden  t.  Keorick,  4  T.  R.  432.  m 
not^ 


assumpsit:  si 

•  TWe  ddfendaiit  had  brougtit  an  action  against  the  present 
|>lEintiff  f5r  gpods  sold',  for  which  the  plaintiff  had  before 
^aid  and  obtained  the  defendant's  receipt,  btit  not  being  able 
to  find  the  receipt  at  that  time,  and  having  no  other  proof 
of  the  payment,  he  could  not  defend  the  action,  but  wad 
obliged  to  submit  and  pay  the  nx)ney  again,  and  gave  a 
oognovit  for  the  costk    The  plaintiff  afterwaids  found  the 
receipt,  and  brought  an  action  for  money  had  and  received 
ki  order  to  recover  back  the  amount  of  the  sum  so  wrong* 
folly  enforced  in  payment    But  Kenton,  C.  J.  was  of  opi* 
nion,  that,  after  the  money  ha^  been  paid  under  iegal  process^ 
it  could  not  be  recovered  back  again,  however  unconscien^ 
tiousiy  retained  by  the  defendant,  though  the  case  of  Moses 
V.  Macferlan,  2  Burr.  1009,  (30)  was  referred  to;  and  there- 
upon the  plaintiff  was  nonsuited.    On  a  motion  to  set  aside 
the  nonsuit.  Lord  Kenyon  said,  that  after  recovery  by  pro- 
cess  of  law  there  must  bean  end  of  litigation,  otherwise  there 
tvould  iK>t  be  any  security  for  any  person.    He  could  not 
consent  therefore  to  grant  a  rble  to  shew  cause,  lest  it  should 
«eem  to  imply  ^  doubt    And  Grose,  J.  said,  that  it  would 
tend  to  encourage  the  greatest  negligence,  if  the  court  were 
to  open  a  door  to  parties  to  try  their  causes  again,  because 
they  w^re  not  properly  prepared  the  first  time  with  their  evi* 
dence.    Rule  refused  (31  }• 

u  BCarriott  ▼.  Hampton,  7  T.  R.  SS9. 


(30)  Macferkm  sued  Moses  in  the  Court  of  G)incfence,  as  in- 
dosser  c^  a  small  bill  of  exchange,  and  recovered  against  him  theie^ 
in  .breach,  of  an  agreement  in  writing  between  them,  that  Moses 
:hou]d  not  be  liable  nor  prejudiced  by  teason  of  his  indorKment* 
Moses  paid  the  money  ana  brought  an  action  in  the  King's  Emch  to 
recover  it  back,  as  tnoney  had  and  received  to  his  use ;  and  it  was 
holden  that  the  action  mi^t  be  maintained*  See  the  judicious  re- 
maerks  of  Eyre,  C.  J.  on  this  case  in  Phillins  ▼•  Hunter,  2  H.  BL  414. 
and  the  pointed  observation  with  whicn  he  ^conclud^  those  re- 
marks :  **  I  believe  thatt  judgment  (Che  judgment  in  Moses  v,  Mac- 
**  ferkn)  did  not  satisfy  Westminster  Hall  at  the  time :  I  never 
^'  could  subscribe  to  it;  it  seemed  to  me  to  unsettle  foundations/' 
^  Motes  V.  Macferlan*  has  properly  been  ^^usstioned  in  nNmy  cases." 
Per  Heath,  J.  in  Brisbane  ▼•  Dactes»  5  Taunt.  160. 

(31)  In  Barbone  v.  Bient^  in  Chanc.  Tfin.  T.  1683, 1  Vera.  176. 
a  bin  was  filed  for  an  aocotmt,  statin^^  that  the  plaintiff  had  bought 
goods  of  the  defendant,  and  had  paid  him  money  in  part  of  satis- 
licttoii,  but  the  plaintiff  bavinr  lost  the  receipt,  the  defendant  had 
lecoveied  «he  whole  valoe  at  &w :  demurrer,  because  it  ilppeared 


^    •■•  ^ 


82  ASSUMPSIT. 

The  trustees,  under  a  mairiage  settlemeDt  of  stock,  tbe  di- 
vidends of  which  they  covenanted  to  permit  the  bankrupt  to 
receive  for  his  life,  executed,  after  his  oankruptcy,  a  power  of 
attorney  to  A.  to  receive  the  same.  A.  received  the  divi- 
dends, and  paid  them  over  to  the  wife  of  the  bankrupt,  save 
one  sum,  which  he  paid  to  one  of  the  trustees :  held',  that 
the  assignees  might  recover  the  total  amount  of  such  divi* 
dends  frott^  the  trustees,  in  an  action  for  money  had  and  r&* 
ceived,  inasmuch  as  the  whole  of  the  money  had  been  virtu- 
ally ^received  by  the  trustees  after  full  notice  of  the  bank« 
ruptcy. 

Where  a  party  pays  money  to  another  voluntarily,  with 
full  knowledge,  or  full  means  of  knowledge,  of  all  the  facts 
of  the  case  (32),  the  party  so  paying  cannot  recover  it  back 
i^in  on  account  of  his  ignorance  of  tbe  law. 

As  where  an  underwriter  of  a  policy  of  insurance  upon  a 
ship  having  paid  the  amount  of  the  insurance^,  as  for  a  loss 
by  capture,  sought  to  recover  it,  on  the  ground  that  the  as* 
sured  had  not,  at  the  time  of  effecting  tbe  insurance,  disclosed 
to  tbe  underwriter  a  material  letter  respecting  the  time  at 
which  the  ship  sailed ;  but,  it  being  proved,  that,  before  the 
loss  on  the  policy  was  adjusted,  all  the  papers,  including  the 
letter  in  question,  had  been  laid  before  the  underwriter,  it 
was  holden,  that  he  could  not  recover ;  for  every  man  must 
be  taken  to  be  cognizant  of  tbe  law  (33). 

X  Allen,  aMinee  of  Prior,  v.  Impett  h.  Uiian  ▼.  Henderson,  D.  P.  3  Bos.  k. 

'  anoUier,  S  Tftnnt.  283.  Pal.  320.    Sev  alio  Qomcfy  ▼.-Bonri, 

7  BUbie  ▼.  Lumley,  2  Eaat'i  R.  469.  3  M.*A  S.  378. 
lecopiised  by  Lawrence,  J.  in  Lo- 

of  p1aiDtiff*8  own  shewing  that  the  defendant  had  recovered  at  law. 
For  the  plaintiff  it  was  insisted,  that  the  case  stated  in  the  bill  be- 
ing by  the  demurrer  admitted  to  be  true,  the  plaintiff,  as  to  the  mo- 
ney overraiid,  ought  to  be  relieved  in  equity.  Demurrer  allowed ; 
and  per  riorth,  Ld.  Keeper,  if  A*  pays  money  in  part  of  satisfac- 
tion, and  afterwards  the  whole  value  of  the  goods  is  recovered 
against  A*  at  law»  the  money  so  paid  becomes  money  received  to 
the  use  of  the  person  who  paid  it,  and  he  may  recover  it  in  an  action 
at  ]aw« 

(33)  «  Whefe  a  payment  has  been  made,  not  with  full  knowled([^ 
of  the  &cts»  but  only  under  -a  blind  suspieidn  of  the  case,  and  it  is 
found  to  have  been  paid  unjustly,  the  party  paying  may  recover  it 
baek  agian."  Per  Asbhunt,  J.  in  Chatfield  v.  Paxton,  2  £ast*s  R. 
471.  n. 

(33)  The  defendant  iMhg  tenant  to  tbe  plaintiff  of -certain  rooms 
at  the  yearly  rent  of  twenty  guineas,  the  plaintiff,  at  the  eapiiatian 
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The  same  doctrine  was  laid  down  in  Brisbane  v.  Dacres, 
5  Taunt.  143,  with  this  linaitation  only,  that  the  retaining  the' 
tnoney  be  not  against  the  conscience  of  the  party  to  whom  it 
18  pstm. 

The  same  principle  was  recognized  in  the  following  case. 
The  drawer  of  a  bill  of  exchange,  with  full  knowledge  of 
time  having  been  given  to  the  acceptor,  upon  a  supposition 
that  he  (the  drawer)  remained  liable,  three  months  after  the 
biH  became  due,  promised  the  holder  that  he  would  pay  the 
bill,  if  the  acceptor  did  not;  it  was  holden*,  that  the  drawer' 
i^as  bound  by  tnia  promise,  and  could  not  avail  himself  of  his  . 
ignorance  of  the  law  at  the  time  when  he  made  the  promise. 

Money  due  in  point  of  honour  or  conscienoe,  though  a 
person  is  not  compellable  to  pay  it,  yet,  if  paid,  shall  not  be 
recovered*. 

c  Stevens  v.  Lynchf  12  East,  38.  a  Farmer  ▼.  Arundel,  2  Bl.  R.  824. 


■of  the  year,  insisted  oo  being  paid  twenty-fi^e  guineas,  and  threat- 
ened to  distrain  if  it  was  not  paid.    The  defendant,  in  consequence 
of  the  threat,  paid  the  larger  sum,  and  an  action  having  been  brought 
by  the  plaintiff  against  the  defendant  for  another^  demaqdj  the  ae« 
ftddant  insisted  on  setting  off  the  five  guineas  which  he  had  paid  un- 
der the  threat  of  distress,  as  having  been  paid  by  compulsion,  and 
'  m  his  own  wrong.    But  Lord  Kenyon,  €.  i,  was  of  omnioB,  that 
tbk  could  not  be  deemed  a  payment  by  compulsion^  as  tne  defendant 
m^ht»  by  a.  replevin,  have  Mtoded  himself  against  the  distress. 
Knibbsi  ▼.  Hall,  1  Esp*  N.  P.  C.  84.  cited  by  Lawrence,  J.  in  Lothian 
%,  Henderson,  3  Bos.  and  Pul.  520.    So  where  a  party,  sued  on  a 
claipi  which  he  knows  to  be  unfounded,  pays  it ;  although  at  the 
time  of  payment  he  protests  against  it,  and  declares  his  intention  to, 
bring  an  action  to  recover  back  the 'money  so  paid,  yet  ho  action 
will  lie ;  for  be  ought  to  have  defended  the  action  brought  against 
him.    Brown  v.  M*Kinnally,  1  E«p.  N.  P.  C.  279.  Ld.  Kcnyon,  C.  J. 
See  also  Cartwright  v».  Rowley,  2  Esp.  N.  P.  C.723.     It  was  agreed 
between  A.  and  6.,  that  A.  for  a  certain  commission  should  ship  a 
^rgo  of  whesft  of  a  specific  quality  at  a  foreign  port,  for  B.  in  Eng« 
land.    The  wheat,  upon  its  arrival,  having  been  found  to  be  of  an 
inferior  quality,  B.  brought  an  action  against  A*  for  a  breach  of  the 
agreement,  and  recovered  damages.    A.  afierwaida  brought  an  action  ' 
against  B.  for  the  commission ;  but  it  was  liolden,  that  A«  ooiild^not 
recover;  Lofd  Ellenbomi]^,  C.  J.  observing,  that  the  facts  which 
be  relied  on  in  this  action  might  have  been  given  in  evidence  to  re« 
duce  the  daaages  when  he  was  defendant ;  and  that  he  consideied 
the  account  as  closed  between  the  parties  by  the  former  verdict. 
Kist  V.  Atkinson,  2  Camp.  N.  P.  C.  63.    See  Gower  v.  Popkin, 
2  Stark.  N.  P.  C.  8. 
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4.  Where  money  has  been  paid  without  conaiderationf  or 
on  a  conaideralion  which  fails,  an  action  for  money  had  and 
received  will  lie  for  the  recovery  of  it 

The  plaintiff  bad  insured  several  numbers  in  the  lottery  \ 
at  the  office  of  the  defendant,  for  which  he  had  paid  in  pre- 
miums a  considerable  sum  of  money^  The  defendant  having 
refused  to  pay  the  sums  insured  upon  some  of  the  chances 
which  had  terminated  in  favour  of  the  plaintiff,  he  brought . 
an  action  for  money  had  and  received  against  the  defendant, 
in  order  to  recover  the  premiums;  it  was  hold^n  that  the 
action  would  well  lie,  although  it  was  objected,  that  the  con- 
tract was  illegal  by  the  stat.  14  Geo.  3.  c.  76/  and  the  plain- 
tiff partic^«  criminis  ;  Blackstone,  J.  observing,  that,  on  the 
part  of  the  insured,  the  contract  on  which  he  had  paid  bis 
money  was  not  criminal,  but  merely  void,  and  tfierefore  hao- 
ing  advanced  his  money  fjoitkout  any  consideration,  he  was 
entitled  to  recover  it  back. 

On  the  authority  of  the  preceding  case,  the  same  point 
was  ruled  in  Jaques  v.  Withy,  1  H.  Bl  6.5.  See  Clarke  v.  Shee, 
Cowp.  197.  and  post,  under  the  sixth  rule. 

The  deeds  for  securing  an  annuity  were  set  aside  for  an 
informality  in  registering  the  memorial';  it  was  holden,  that 
money  paid  to  the  grantor,  as  the  consideration  of  the  an- 
nuity, might  be  recovered  in  an  action  for  money  had  and 
received  (34). 

So  where  a  deed,  a  bond»  and  warrant  of  attorney  (upon 
which  judgment  had  been  entered^  had  been  given  for  se- 
curing an  annuity,  and  on  the  application  of  the  grantor  to 
the  C^urt  of  King's  Bench,  the  judgment  was  set  aside,  and 
the  warrant  of  attorney  directed  to  be  delivered  up  to  be 
cancelled,  because  the  latter  instrument  was  improperly  de- 
scribed in  the  memorial,  but  no  order  was  made  as  to  the 
deed  or  bond,  which  remained  uncancelled ;  it  wa»  holden, 
that  the  rrantee  miffht  recover  tttck  the  consideration  in 
an  action  for  money  had  and  received,  on  the  ground  that  he 

b  Jaqvef  t.  GoUgfaty,  2  Bl.  R.  1073.  4  Shore  v.  Webb,  1  T.  R.  732.    See 
c  See  Ui6  renutfk  of  Ld.  EUenboiougby       Stat  17  0«o.  3.  o.  36.  anniii^  act. 

OD  tfaitcate»  in Thiitlewood  y.Ciap  •  8ciixfleld  v.QowlaDd,6£a»t*iR.241. 

croi^  1  If .  A  8«  602. 


(34)  In  this  action  the  grantor  may  set  off  the  pa3nneDts  made 
ia  respect  of  the  annuity,  and  for  more  than  -six  years,  unless  the 
plaintifr  reply  the  statute  of  limitations.  Hicks  v.  Hicks,  3  East^s 
R.  16.  '  But  see  the  remarks  of  Maasfield»  C.  J.  in  Burdon  v.  Brown- 
ing, 1  Taunt.  522* 
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'had  contracted  for  one  entire  assurance*  consisting  of  several 
vecuritiesy  and  that  he  had  a  right  to  have  the  assurance, 
entire,  or  to  have  back  his  money,  and  the  defendant  having 
taken  away  one  of  the  securities,  the  consideration .  for  the 
money  had  failed. 

It  will  be  proper  to  remark  here,  that,  in  oases  of  this  kind  V 
the  action  for  money  had  and  received  will  not  lie  against  a 
mere  surety,  who  has  not  actually  received  any  part  of  the 
consideration,  although  be  has  joined  with  the  grantor  in 
signing  a  receipt  for  it 

A  lease  was  sold  to  the  plaintiff  by  defendant  as  adminis- 
trator', without  any  regular  assignment,  or  other  conveyance; 
but,  at  the  time  of  sale,  the  defendant  sakl,  that  the  premises 
were  his  property,  to  do  as  he  liked  with,  and  'if  any  thing 
happened,  he  would  see  the  plaintiff  righted.  Afterwards,. the 
defendant's  letters  of  administration  were  repealed,  and  the 
plaintiff  was  turned  out  of  possession  by  a  recovery  in  eject- 
ment at  the  suit  of  the  new  administrator:  whereupon  the 
plaintiff  brought  an  action  for  money  bad  and  received, 
against  the  defendant,  to  recover  the  consideration  paid  for 
the  lea\ie;  and  it  was  holden,  that  it  would  well  lie:  Lord 
Keoyon,  C.  J.  observing,  that  he  did  not  wish  to  disturb  the 
rule  of  caveat  emptor,  adopted  in  Bree  v.  Holbeach^,  and  in 
other  cases,  where  a  regular  conveyance  was  made,  to  which 
other  covenants  ought  not  to  be  added ;  for  in  general  the 
seller  covenanted  ibr  his  own  acts,  and  for  those  of  his  an- 
cestors only,  in  which  respect  the  case  of  a  mortgage  dif* 
fer^d  from  it,  as  a  mortgagor  covenanted,  that  at  all  events 
he  has  a  good  title ;  but  here  the  whole  passed  by  parol,  and 
it  proceeded  on  a  misapprehension  by  both  parties,  that  the 
defendant  was  the  legal  administrator  of  the  lessee,  though  it 
turned  out  afterwards  that  he  was  not.  As,  therefore,  the 
money  was  paid  under  a  mistake,  he  thought  that  an  action 
for  money  l^ad  and  received  would  lie  to  recover  it  back  ;  in 
the  case  cited  (Bree  v.  Holbeach)  no  action  at  all  could  have 
been  maintained  (35). 

f  Stnllon  V.  Rmtal),  2  T.R.  368.  b  Doug.  664. 

f  Cripps  ▼.  Reader  6  T.  R.  606. 


(3Sf)  So  where  defendant,  who  was  in  possession  of  the  premises, 
of  which  he  had  been  tenant  under  a  lease  from  a  tenant  for  life, 
then  dead,  sold  the  plaintiff  the  lease,  pretending  that  it  was  a  good 
lease  for  seven  years^  and  shortly  afterwards  the  plaintiff  was  ejected, 
it  was  holden  by  lAwrence,  J.  on  the  authority  of  Cripps  v.  Reade, 
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But  where  a  plaintiff  has  received  ben^t  from  a  thing  which 
he  has  purchased,  e.  g.  a  patent  for  an  invention,  although 
the  patent  should  turn  out  to  be  void,  the  plaintiff  cannot  re- 
cover the  consideration  originally  paid^ 

5.  If  an  undue  advantage  be  taken  of  a  person^s  situatioo, 
and  money  obtained  from  him  by  compulsioir,  such  money 
may  be  recovered  in  an  action  for  money  had  and  received.   . 

The  plaintiff  having  in  the  montb  of  August  pawned  some 
goods  with  the  defendant  for  901.^,  without  making  any 
agreement  for  interest,  went  in  the  October  following  to  rer 
deem  them,  when  the  defendant  insisting  on  having  lOl.  as 
interest  for  the  €01.  the  plaintiff  tendered'  him  the  SOL  and 
41.  for  interest,  knowing  the  same  to  be  more  tban  -the  legal 
interest  amqunted  to ;  the  d^endant  still  insisted  on  having 
lOl.  as  interest,  whereupon  the  plaidtiff,  finding  that  he  could 
not  otherwise  get  his  goods  back,  paid  the  defendant  the  sum 
which  he  demanded,  and  brought  an  action  for  the  surplus 
beyond  the  legal  interest,  as  money  bad  and  received  to  his 
use ;  the  court  held,  that  the  action  would  well  lie,  for  it 
was  a  payment  by  compulsion  (36),  and  the  plaintiff  might 


i  Taylor  t.  Hare,  1  N.  R.  260. 
k  A^j  T.Rejrnolds,  Sir.  915. 


1  Bee  FItaby  y.  GwflMm,  1  T.  R.  153. 
as  to  tin  Dtoniritgr  of  a  tender  of  the 
money  reaUy  advanced. 


that  the  plaintiff  might  recover  the  consideration  paid  for  the  lease 
in  an  action  for  money  had  and  received.  MHtthews  v.  Hollings^ 
Salop  Summer  Assizes,  1801.  Woodfairs  Landlord  and  Tenant, 
2d  edit.  p.  35. 

Where  money  is  paid,  and  the  thing  contracted  for  not  delivered, 
it  is  money  had  and  received  to  the  use  of  the  party  who  has  paid  it. 
Anon,  per  King,  C.  J.  Str.  407. 

A.  paid  B.  a  sum  of  money  for  a  bill  of  exchange  on  a  banker,  who 
broke  before  it  could  be  tendered ;  it  was  holden,  that  A.  might  re* 
cover  back  the  money  ia  an  action  foroioney  had  and  received.  Bull. 
N.  P.  131. 

(36)  **  For  nothing  having  been  said  at  the  time  when  the  money 
<<  was  lent,  as  to  the  quantum  of  interest  which  should  be  paid  for 
*<  the  loan  of  it,  the  law  must  determine  that  matter;  and  the  broker 
**  having  possessed  himself  of  the  pawn»  upon  the  implied  contract 
"  to  restore  it  upon  the  principal  and  legal  interest  being  .tendered^ 
"  the  increase  of  the  demand  beyond  wmt  he  most  be  supposed  to 
*'  have  contracted  for,  and  what  the  law  prescribes,  is  a  fraud :  and 
*'  the  detention  of  the  pledge,  until  sucn  demand  be  satisfied,  is  a 
**  force,  which  might  well  induce  the  plaintiff  to  pay  his  iiioiiisy»  aad 
**  make  such  payment  involuntary.'*     Arg,  MS& 
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bave  bad  flueb  an  imnadtatewant of  bisgocvde  that  an  action 
of  trover  would  not  have  answered  his  purpose,  and  the  fute 
votenti  non  fit  injuria  .hoida  only  where  the  party  has  a  free- 
dona  of  exercising  bis  wilL 

Case  for  money  had  and  received  by  defendant  for  plain- 
tiff *s  use"  >— On  the  trial  it  appeared  that  the  plaintiff  had 

'  purchased  of  one  Sansom  a  copyhold  estate  in  Patingham, 
which  was  defendant's  manor.  The  estate  was  let  at  a  gross 
rent  of  60L  per  annum*,  landlord  paying  land-tax,  chief  rent, 
fee.  Plaintiff  applied  at  the  next  manor  court  to  be  admitted, 
and  tendered  UOl.  for  the  fine  (two  year's  rent),  saying,  that 
no  lord  of  a  manor  bad  a  ri^ht  to  more  tban  two  year's  value 
for  a  fine.  Stevens  (Lord  Pigot's  agent)  refused  to  admit  him, 
unless  be  paid  lOl.  per  cenU  on  the  purchase  money  (1650L^ 

.  165h;  be  said  be  durst  not  take  the  sum  ofl'ered  by  plaintiff, 
nor  would  he  suffer  Mr.  Jeffreys,  the  court-keeper,  to  admit 
plaintiff  without  payment  of  1651,    The  plaintiff  then  payed 

.the  money  demanded  as  a  fine  (165U)  in  order  to  procure 
admission,  but  said  it  was  too  much  money ;  and  plaintiff 

*  afterwards  applied  to  Lord  Pigot  himself,  and  to  his  agent  in 

.  town,  Mr.  Partington,  and  owred  to  refer  the  matter  of  the 
fine  to  counsel.  Lord  Pigot  said  he  would  not  return  any 
part  of  the  fine  received,  nor  would  he  leave  it  to  counsel. 
Defendant,  at  the  trial,  insisted  that  WV  per  cent,  on  the 
purchase  money  was  the  customaiy  fine  in  that  manor;  and 
>y  estimatine  the  estate,  which  was  100  acres,  at  16s.  6d,  per 
acre,  made  the  two  years'  value  amount  to  I65L  Tates,  J. 
Fines  were  arbitrary  formerly,  the  estate  being  held  at  the 
will  of  the  lord ;  but  the  law  having  now  drawn  the  line,  and 
copybold  estates  being  permanent,  no  more  than  two  years' 
value  can  be  taken.  The  lord  has  a  right  to  two  years' "^  real 
intrinsic  value  of  the  land,  and  is  not  to  be  prejudiced  by  any 
collusive  lease.  It  was  necessary  for  the  plaintiff  to  shew 
that  be  did  not  pay  the  fine  voluntarily,  but  upon  compulsion. 
The  custom  to.  take  10  per  cent,  on  the  purchase  money,  be 
it  of  ever  so  long  a  continuance,  cannot  bind,  the  law  having 
fixed  the  rate  in  another  manner  (37)« 

m  Leake  t.  Lord  PSgot,  Stafford  Sum-  o  Two  years'  improved  value,  wiUiout 

met  Anizes,  1769,  MSS.  any  deduction,  except  for  quit  rents, 

a  It  vas  proved  by  a  lurveyor  to  be  Gmnt  t.  AsUe,  Dong^.  727. 
about  the  value  of  601.  per  annum. 


e; 


W7)  It  was  said  in  the  course  of  this  tria« ,  that  it  was  never  yet  set- 
tled, that  a  mandamus  would  lie  to  a  lord  of  a  manor  to  admits  but 
siee  post.  tit.  Mandamus. 
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6.  Wben&  oonlraolfl  or  traiiBactions  are  probibitedl.  I^y  pori^ 
live  statutes,  for  the  sake  of  protecting  one  set  of  meo  from 
another*  if  money:  is  paid  upon  such  contracts  by  the  one^ 
who,  from  their  situation  and  cooditioii,  are  liable  to  be  op- 
pressed and  imposed  upon  by  the  other,  the  party  paying  ia 
not  considered  as  standing  in  pari  delicto  ;  and  in  furtbei* 
ance  of  these  statutes,  the  person,  injured,  after  the  transac* 
tion  is  finished  and  completed,  may  bring  his  action  and  de- 
feat the  contract 

The  Stat  b  Geo.  9.  c.  SO.  and  the  case  of  Sautb  v.  Bromley 
will  afford  an  illustration  of  this  principle. 

The  staf  5  Geo.  2,  c.  SO.  a:  II.  in  order  to  preTent  bad 
•  practices  upon  bankrupts  who  have  not  obtained  their  certifi- 
cates, and  who,  for  the  sake  of  obtaimng  it,  will  subrnft,  and 
cause  their  friends  to  submit,  to  any  terras  which  a  hard  cre- 
ditor may  cbuse  to  impose^  vacates  all  securities  given  by  the 
bankrupt  or  any  person  on  his  behalf,  as^  the  consideration  for 
signing  bis  certificate. 

A  creditor  refused  to  sign  the  certificate  of  a  bankrupt^ 
unless  a  sum  of  money  was  given  him  by  a  friend  of  the 
bankrupts  Tlie  friend  gave  the  money,  and  the  creditor  in 
consequence  siened  the  certificate.  It  was  holden,  that  this 
'  money  might  be  recovered  in  an  action  for  money  had  and 
received  (38). 

p  Smith  T.  Blromley,  Don^.  696.  n.  and        BuHer,  J.  in  Nerot  t.  Wallace,   3 
Bull.  N.  P.  133.    Sm  an  application        T.  R.  S&. 
of  the  priBciple  of  Uua   oaae,   by 


(38)  The  plaintiff  fiist  brought  his  action  against  the  agent  who 
had  transacted  the  business  for  the  creditor,  and  tiad  in  fact  received 
the  money ;  but  as  it  appeared  that  the  agent  had  actually  paid  over, 
or  accounted  for,  the.  money  to  his  principal.  Lord  Mansfield,  C.  J. 
was  of  opinion,  that  the  action  woula  not  lie  against  the  agent,  and 
the  plaintiff  was  aonsnited.     Doug.  696.  n. 

It  is  a  general  rule,  that  in  cases  of  payment  to  a  known  agent,  the 
action  for  money  had  and  received  ougKjt  to  be  brougjit  against  the 
principal. 

A.  as  receiver  of  W.,  received  mon%j  for  quit  tents  due  to  W, 
and  gave  a  receipt  for  them  as  such.  (Bull.  N.  P.  133.)  An  action 
for  money  had  and  received  having  been  brought  against  A,  to  try 
W.*s  riffht  to  the  quit  rents,  it  was  holden»  that  tha  action  would  not 
lie,  ana  that  it  ought  to,  have  been  brought  against  W. ;  the  court 
observing,  that,  in  cases  of  payment  to  a  known  agent,  the  action 
ought  to  be  brought  against  the  principal^  unless  in  special  cases» 
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•  In  the  precMiSj^  case,  and  in  Lowry  t«  Bourdien,  Doug. 
471*  Lora  MansMld.CtJ.  expressed  an  opinion,  that  the 
same  priifciple  applied  to  cases  upon  usurious  contracts, 
where  the  debtor  might  recover  from  the  creditor  ail  beyond 


as  under  notice,  or  maddfid$.    Sadler  ▼.  E^ns,  4  Burr.  1984.    In 
like  manner  it  has  been  holden,  that  assumpsit  for  mpney  had  and 
receiTed  does  not  lie  against  an  excise  officer  to  recover  duties  re- 
ceived by  him  after  the  act  imposing  them  is  repealed,  if  the  officer 
has  paid  them  oyer  to  his  superior.    Greenway  v.  Hurd,  4  T.  R. 
653.    So  where  a  sum  of  money  had  been  paid  to  a  churchwarden 
for  burial  dues,  which  he  afiterwards  without  notice  paid  oyer  to 
the  treasunfr  of  the  trustee  of  the  diapel,  to  which  the  burial 
ground  belonged ;  it  was  bolden  that  money  had  and  received  would 
not  lie  against  the  churchwarden.  Horsfall  v.  Handley,  2  Hoore« 
tC.  P.)  5.  8  Taunt.  136.  S.  C.    In  Campbell  V.  Hall,  Cowp.  204. 
where  aii  action  for  money  had  and  received  was  brought  against 
a  custom-house  officer  to  recover  back  some  duties  which  had 
been  paid  to  bim,  on  the  ground  that  the  duties  had  not  been 
imposed   by  a  lawfhl  or  sufficient   authority^   it  was  stated  in 
the  special  verdict  that  the  money  still  remained  in  the  bands 
of  the   defendant,    not  void   aver   by  him    to    the   use  of   the 
king,  with  the  coruent  of  his  majesty's  attorney-general,  for  the 
express  purpofte  of  trying  the  question  as  to  the  validity  of  these 
duties.    fTne  student,  wno  is  desirous  of  further  information  upon 
the  grand  question  agitated  in  Campbell  v.  Hall,  is  referred  to  the 
2nd  volume  of  the  Canadian  Freeholder,  in  which  the  doctrine 
laid  down  by  Lord.  Mansfield  in  that  case  is  examined  with  great 
leaning  and  ability,  and  censured  by  F.  Maseres,  Esq.  cursitor 
baron  of  the  Court  of  Exch^Tier.]    If  money  be  paid  by  mistake 
Co  an  agent,  and  placed  by  nim  to  the  account  of  his  principal, 
but  not  paid  over^  money  had  and  received  will  lie  i^nst  the 
agent ;   and  the  mere  passin)^  such  mone^^  in  account,  or  making 
rest^  without  any  new  credit  given,  fresh  bills  accepted,  or  further 
sum  advanced  for  the  principal,  in  consequence  of  it,  is  not  equi- 
valent to  a  payment  of  it  over.    Buller  v.  Harrison,  Cowp.  566. 
recognized  in  Cox  v.  Prentice,  3  M.  and  S.  344.    To  the  ^eral 
role,  that  in  ease  of  payment  to  a  known  agent,  the  action  for 
money  had  and  received  ou^ht  to  be  brought  against  the  principal, 
the  following  authority  furnishes*  an  exception.    The  plaintiff  bein^ 
a  prisoner  in  the  Coldbath-fields  prison,  of  which  the  defendant  was 
governor,  contracted  with  defendant  for  the  purchase  of  an  annuity, 
and  paid  him  7501.  as  a  consideration  for  it.    This  annuity  was 
afterwards  set  aside,  aad  the  plaintiff  called  on  defendant  to  round. 
The  defendant  paid  back  7151.  178.'  but  insisted  that  he  was  entitled 
to  the  tenfiinder  as  due  to  him  for  ^e  rent  of  a  room,  at  one  guinea 
per  w^,  which  plaintiff  had  been  permitted  to' occupy  during  his 
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^[al  intemt,  in  an  action  for  money  had  and  received,  be- 
cause the  parties  did  not  stand  in  part  delicto^  and  denied  the 
authority  of  Tonikins  r.  Barnet»  Skinn.  411.  and  Salk»  99. 
where  a  contrary  opinion  bad  been  holden  at  Nisi  Prius  by 


residence  in  the  prison.  It  was  objected^  that,  by  the  regulations 
of  the  prison^  the  gaoler  bad  no  authority  to  let  any  room  upon  such 
tisnns.  As  an  answer  to  this,  the  prison  books  were  produced,  by 
which  it  appeared  that  the  governor  charged  himself  with  the  guinea 
per  week,  and  accounted  for  it  to  the  court ;  and  one  of  the  visiting 
magistrates  of  the  prison  was  called,  who  said,  he  was  aware  that 
there  l^ere  such  rooms,  and  that  no  objections  bad  ever  been  made, 
and  that  the  goa1er*s  book  bad  been  regularly  passed  at  the  qvacter 
sessions.  Kenyon,  C.  J,  "  I  think  this  action  may  be  maintaiaed* 
— I  am  aware  that  it  has  been  holden  in  the  case  of  Sadler  v.  Svans, 
4  Burr.  1984.  ths^t  an  action  cannot  be  brought  against  an  agent 
,for  money  had  and  received  for  the  use  of  his  pnnci|m»  but  in  that 
case  there  was  nothing  corrupt  in  the  foundation.  This  agree* 
mentis  one  of  those  which  tne  law  will  not  allow*  Besides,  the 
county  is  not  a  corporate  body,  and  therefore  cannot  be  saed,  es* 
cent  in  those  cases  where  acts  of  parliament  have  ma4e  it  expresslr 
liaole.  I  am  of  opinion^  therefore^  that  the  plaintiff,  notwithstand^ 
ing  this  money  nas  been  paid  over  to  thecounU',  ic  entitled  to 
recover.**  Miller  v.  Aris,  B.  IL  Middx.  Stt.  after  M.  T.  41.  Geo.  3. 
MS,  The  same  doctrine,  viz.  that  if  a  {>er8on  gets  money  into 
his  hands,  illegally,  he  caimot  discharee  himself  by  paying  it  over 
to  another,  was  laid  down  by  Lord  Ellenboroi^b,  C.  J.  in  Town- 
son  V.  Wilson  and  others,  1  Camp.  N.  P.  C.  396.  There  an 
action  was  brought  to  recover  back  money  paid  to  parish  oflScers 
by  a  person  who  had  been  taken  up  under  a  warrant  as  the  putative 
father  of  a  bastard  child.  Th^  money  had  been  paid  for  the  pur* 
pose  of  indemnifying  the  plaintiff  against  all  future  charges  whieh 
might  accrue  in  respect  of  the  child.  The  child  died  before  all  the 
money  was  expendecT;  it  was  holden,  that  the  plaintiff  was  entitled 
to  recover  the  surplus,  beyond  the  expenses  of  the  lying-in  and 
maintenance  of  the  child,  asainst  the  officers  who  had  received  the 
money,  although  it  appeared  that  they  were  gone  out  of  office,  auad 
had  paid  over  to  their  successors  the  sum  in  qu^tioa.  See  Watkins 
V.  Hewlett,  C.  B.  East.  T.  1819.  1  Broderip,  1.  S.  P. 

It  should  be  remembered  also  that  an  agent  cannot  defend  him- 
self on  the  ground  of  having  paid  over  the  money,  imless  it  appear 
that  the  moi^ey  was  paid  to  the  t4[ent  for  the  purpose  of  paying  it  to 
^  principal  (us  was  the  case  of  Sadler  v.  Evans,  where  the  money 
was  paid  to  the  agent  of  Lady  Windsor  for  Lady  Windsor's  use)  ; 
ix  wjlf^ere  plaintiff  paid  a  sum  of  money  to  a  liailtff,  who  had  ex- ' 
cee^od  his  autbori^»  under  the  terror  or  process,  foft  the  purpose  of 
if^jleeming  his  gODW*  and  not'  with a»4ntan(4hat the  ih6ney  shouM 
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Holt,  C  J.  according  to  Skinner's,  and  by  Treby,  C.  J.  ac- 
cording to  Saikeld's  Report  (39}. 

Tbe  same  principle  was  recpgnised  in  the  following  case: 
An^  action  for  money  had  and  received  was  brought  to  re- 
cover a  sum  of  money  as  having  been  unduly' obtained  by 
the  defendant  from  tbe  plaintiff^^  under  an  agreement  t6 
compromise  a  qui  tarn  action  for  penalties,  of  usury,  (which 
had  been  brought  by  the  defendant  against  the  plaintiffj 
pn  the  ground  of  certain  usurious  transactions,  wpich  bad 
taken  place  between  the  plaintiff  William,  and  one  Eagle- 
ton.  The  sum  souffht  to  be  recovered  was  tbe  amount  of 
the  debt  which  had  been  owing  from  Eagleton  to  Uedley  and 
his  partner;  and  the  juiy»  to  whom  the  question  was  leftBt 
the  trial,  found  that  the  payment  of  this  debt  of  £agleton;  by 
the  plaintiff  to  the  defendant,  was  obtained  from  tbe  plaistiff 
under  the  terror  of  the  above-mentioned  action  of  usuiy, 
brought  by  the  defendant,  and  then  depending  against  him» 
and  through  the  means  of  an  agreement  between  the  parties 
to  compromise  that  action ;  and  tbe  plaiatiff  thereupon  •  re* 

q  Williasu  v.  Hedley,  8  Eait,  378. 


be  delivered  over  to  any  one  in  panticular ;  it  was  bolden,  that 
plaintiff  might  maintain  an  'action  for  monev  had  and  received  .. 
against  the  bailiff,  although  the  bailiff  bad  in  met  paid  the  money 
over  to  tbe  sheriff,  and  the  sheriff  to  the  Exchequer.     Snowdon  v, 
Davis  I  Taunt*  359. 

An  attorney,  who  was  also  an  auctioneer,  received  a  deposit  on 
property  which  he  had  sold  by  auction,  and  after  queries  raised  on 
the  title,  and  before  they  were  cleared,  paid  over  the  deposit  to  hif 
principal ;  on  a  demand  of  the  deposit  by  the  buyer,  he  answered, 
that  his  principal  would  not  consent  to  return  it,  and  would  enforce 
the  isontract«  Bifid  that  the  buyer  mi^t  recover  the  deposit  from 
the  auctioneer,  as  n^oney  had  n^eived  to  tbe  plaintiff's  use,  because 
the  defendant,  as  attorney,  had  notice  that  the  tiAe  had  not  beea 
completed  before  henaid  over  the  money,  and  because  he  milled  the 
plaintiJOT  to  sne  bimscJf,  by  not  saying  he  had  paid  it  over.  Edwards 
v.  Hodding,  5  Taunton,  81 5b  But  see  Horsmll  v.  Handley,  2  Moore, 
(C  P.)  5.  and  8  Tamit.  186.  S.  C.  and  ante,  wtieretn  the  case  of  Ed« 
wards  v.  Hodding  was  cited  and  distingin^d. 

(S9)  In  Aisop  V.  Miltpn,  B.  K.  R  5  G.  3.  MSS.  Lord  Mansfield,^ 
C.J.  said,  that  Tomkyns  V.  Bamet  had  been  denied  to  he  law  by 
Lord  Talbot,  JLoxd  Hairdwicke,  and  himself,  for  undoubted  reasons ; 
and  the  sam^  case  having  b^ncited^by  Mr.  BjuUec,  in  Clarke  v* 
Shee,  CoFipi*  199f;LoniMMafieli  there  -^foAr  that  it  had  been  .de« 
nied  a  ikQuiand  times. 
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covered  a'terdict  against  the  defendant  for  the  amount  of  the 
money  he  had  so  obtained  from  him.  Upon  the  authority 
of  Smith  ▼•  Bromley  and  Jaques  v.  Goligbtly,  as  applied  to 
the  preceding  facts,  and  founding  themselves  upon  the 
distinction  taken  and  relied  upon  in  those  cases  in  favour  of 
.the  party  for  whose  benefit  the  provisions  of  the  law,  which 
bad  been  violated,  were  peculiarly  made,  and  of  whose  situa- 
tion advantage  had  bc^n  undulv  taken,  the  court  were  of  opi* 
nion,  that  this  action  was,  under  the  circumstances  of  to  is 
case,  maintainable. 

The  cases  of  Shove  v.  Webb,  1  T.  R.  732.  and  Scurfield 
V.  Gowland,  6  East's  R.  241.  (on  the  annuity  act)  furnish  a 
filrther  illustration  of  the  same  principle.  See  also  Clarke 
T.  Shee,  Cowp  107%  where  a  cleric  of  the  plaintiff  had  re- 
ceived money,  and  negotiable  notetf,  from  tQe  plaintJlTa cus- 
tomers, and  paid  them  over  to  the  defendant  as  premiums 
for  illegal  insurances  in  the  lottery,  it  was.holden,  that  the 
plaintiff,  upon  identifying  his  property,  might  recover  it  in 
an  action  for  money  had  and  received;  for  the  plaintiff  was 
not  particeps  criminis  and  the  money  had  come  to  the  de- 
fendant's hands  iniquitously  and  illegally  in  breach  of  the 
statute- 
One  who  bad  voluntarily  offered  to  pay  a  sum  of  money 
for  the  use  of  the  poor  of  the  parish  *,  in  order  to  avoid  a 
prosecution  by  a  magistrate  upon  a  chai*ge  of  having  insti- 
gated the  escape  of  a  prisoner  in  custody  for  a  misdemeanor, 
which  offer  was  consented  to  by  the  magistrate,  and  the  mo- 
ney accordingly,  paid  by  the  party  to  the  master  of  the  work- 
house for  the  use  of  the  poor,  may  countermand  the  applica- 
tion of  the  money  before  it  is  so  applied,  and  may  recover  it 
back  in  an  action  for  money  had  ana  received. 

7*  Where  money  has  been  paid  by  one  of  two  parties  to 
an  ill^;al  contract  to  a  third  person,  for  the  use  of  the  other 
party,  an  action  for  money  had  and  received  will  lie  against 
such  third  person  to  recover  it. 

As,  where  money  was  paid  by  an  underwriter  to  a  broker 
for  the  use  of  the  assured  on  an  illegal  contract  of  insurance^ 
it  was  holden,  that  the  assured  might  recover  the  money  from 
the  broker,  on  the  ground,  that  the  broker  could  not  insist  on 
the  illqs^ality  of  the  contract  as  a  defence,  the  obligation  on 
bim  arising  out  of  the  fkct  of  the  money  having  been  received 

i;  See  ante  J«qiiM  t.  Qoli^ajr,  a  BL    •  T^W  t.  Lnidty,  9  Eut,  49. 
.  R.  1073. and Jaquei  r.Mfmy,  1  H.    t  Xowst ▼. Blliott,  1  B«.«idPtttt.a. 
Bl.  05. 
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hy  him  to  the  uie^of  the  plaintiff,  which  created  a  promise 
in  law  to  pay  (40). 

The  same  point  was  niled  in  Farmer  v.  Russell,  1  Bos.  and 
Pul.  206.  in  which  case  Buller,  J.  said,  that  the  knowledge 
and  participation  of  the  defendant  in  the  illegal  contract  could 
not  make  any  difference  in  an  action  for  money  had  and  re- 
ceived, which  was  not  founded  on  the  illegal  contract,  but  on 
a  ground  totally  distinct  from  it  Heath,  J.  said  the  distinc* 
tion  was^  that  whether  the  consideration  was  good  or  bad,  a 
man  might  recover  his*  own  money,  though  not  that  of  ano- 
ther person  (41). 

But  where  the  money  does  not  appear  to  have  been  ac* 
tualiy  paid  into  the  hands  of  the  defendant",  but  only  an  ac- 
count stated  between  him  and  the  other  party  to  the  illegal 
contract,  in  which  the  defendant  has  given  credit  to  such 
party  for  the  money,  the  court  will  not  sustain  the  plaintiff^s 
demand;  for  by  so  doing  they  would  compel  the  execution 
of  fin  illegal  contract,  as  if  it  were  a  legal  one  (42). 

8.  Where  money  is  paid  by  one  of  two  parties  to  an  illegal 
<x>ntract  to  tHe  other  (43),  in  a  case  where  both  parties  may 

«      • 

u  Edgar  ▼.  Fowler,  3  East,  222. 


(40)  Q.  Can  this  decision  be  reconciled  with  Sullivan  v.  Greaves, 
Park's  Insurancet  8.  and  ante,  p.  65. 

(41)  In  Faikn^y  v.  Reynous  and  Richardson,  4  Burr.  2069,  it 
was  holden,  that  the  plaintiff  was  entitled  to  recover  upon  a  bond 
given  by  the  defendants  to  secure  the  repayment  of  a  sum  of  money 
paid  by  the  plaintiff  to  a  third  person  on  account  of  the  defendants^ 
on  a  settlement  of  stock-jobbing  differences.  The  authority  of 
this  decision*  however,  was  doubted  in  Aubert  v.  Maze,  2  Bos.  Sc 
PuL  371.  and  in  Cannan  v.  Bryce,  3  B.  &  A.  179.  it  was  holden  that 
money  lent,  for  the  express  purpose  of  settling  losses  on  illegal  stock- 
jobbing transactions,  and  so  applied  by  the  borrower  could  not  be  re- 
covered back,  although  the  lender  was  no  party  to  the  stock-jobbing*. 

(42)  Lord  Ellenborough,  C.  J.  observed,  tbat.  in  cases  of  illegal 
transactions,  the  money  may  always  be  stopped  whUe  it  is  in  trandlu 
to  the  person  who  is  entitled  to  receive  it. 

(43)  This  rule  is  confined  to  the  case  of  money  paid  by  one  of 
the'puties  to  the  other^  as  will  appear  from  the  7th  rule,  and  from 
the  decision  of  Cotton  v.  Thurland,  5  T.  R.  405.  That  was  an 
actkm  for  money  had  and  received,  to  recover  back  a  sum  of  money 
which  had  been  deposited  by  the  pkintiff,  as  his  tfhare  of  a  stake, 
in  Uie  defendant's  hands,  nponths  event  of  a  boxing  mateh  be- 
tween the  plaintiff  and  another' penon.    The  court  were  of  opinion 
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be  considered  as  participes  critnims,   an  action  cannot  be 
maintained,  after  the  contract  is  executed  (44),  to  recover 


that  the  action  would  well  lie :  Lord  Kenyon,  C.  J.  observing,  that 
the  action  was  brought,  not  against  one  of  the  pttrties  laying  the 
wageTj  but  a  stake-holder.  **  R  the  defendant  had  paid  his  mo-* 
ney  over  to  the  wimijer,  perhaps  he  would  not  have  been  answerable 
in  this  action,  but  hera  the  money  is  still  in -the  defendants  hands« 
and  therefore  I  think  the  plaintiff  may  recover  it  from  him/*---^ 
Grose,  J.  concuned  in  opinion  with  liord  Kenyon,  ^reljring  on  the 
case  of  Wilkinson  v.  Kitchin,  Lord  Raym.  89.  See  further  on 
this  point  Smith  v.  Bickmore,  4  Taunt.  474.  recognizing  and 
adopting  Cotton  v:  Thurland.  Tenant  v.  EHiot,  1  Bos.  k  Pul.  3. 
and  Farmer  v.  Russel,  1  Bot.  &  Pul.  296.  and  ante,  p.  93.  esta- 
blishing, the  same  doctrine  that  money  received  by  third  person 
not  a  party  to  the  illegal  contract,  may  be  recovered,  before  it  is 
paid  over. 

(44)  There  is  a  sound  distinction  between  contracts  executed  and 
executory;  and,  if  an  action  is  brought  to  rescind  a  contract,  you 
must  do  it  while  the  contract  remains  executory,  per  Buller,  J.  in 
Lowry  ▼.  Bourdieu,  Doug.  468.  Heath,  J.  in  Tappenden  v.  Ran- 
dall, 2  Bos.  &  Pul.  471.  speakhig  of  the  preceding  observation  of 
Buller,  J.  said,  that  it  seemed  to  him  that  the  distmction  betweed 
contracts  executory  and  executed,  if  taken  with  those  modifications 
which  Mr.  J.  Buller  would  necessarily  have  applied  to  it,  was  a 
sound  distinction  ;  that  undoubtedly  tbf  re  might  be  cases  where  the 
contract  might  be  of  a  nature  too  grossly  immoial  for  the  court  to 
enter  into  any  discussion  of  it,  as  where  one  man  has  paid  money 
by  way  of 'hire  to  another  to  murder  a  third  person;  but  where 
nothing  of*  that  kind  occurred,  he  thought  there  ought  to  be  a  locui 
pemitentic!,  and  that  a  party  should  not  be  compelled  against  his 
will  to  adhere  to  the  contract.  Rooke,  J.  in  the  same  case,  2  Bos^ 
&  Pol.  471.  said,  that  he  wished  it  to  be  understood,  that  he  fully 
acceded  to  the  doctrine  laid  down  by  Mr.  J.  Buller,  respecting 
coutracts  executory  and  executed.  *^In  Tappenden  v.  Randall, 
the  court  considered  the  distinction  between  contracts  executed  and 
executory  as  established ;  the  judges  all  make  that  distinction ;  it  is 
not  called  in  aid;  it  is  the  ground  of  their  judgment.**  Per  Sir 
James  Mansfield,  C.  J.  in  Aul^rt  v.  Walsh,  3  Taunt  28  L  Agreea- 
bly to  this  distinction  was  the  case  of  Walker  v.  Chapman,  (cited 
by  Buller,  J.  in  Lownr  v.  Bourdieu,  Doug.  471).  A  sum  of  money 
haul  been  paid  in  order  to  procure  a  place  in  the  customs.  The^ 
nlace  had  not  been  procured,  and  the  party  who  had  paid  the  money 
navine  brought  an  action  to  recoVer  it  back,  it  was  holden  that  he 
should  recover;  becanm  As  coniratt  remmned  exaaUory.  See 
also  Wilkinson  v.  Kitchin,  Lord  Raym.  89..  Pickaid  v.  Bonner, 
Peake's  N.  P.  C.  22h  and  Aubert  v.  Walsh,  3  Taunt  277.  As  to 
what  shall  be  notice  of  rescinding  the  contract,  see  4  Tannt  290. 
The  reader,  however,  should  be  apprised,  that  there  b  a  case  in 
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the  money  back  again,  for  in  pari  delicto  potior  est  conditio 
defendentis  (45). 

The  plaintiff  and  defendant  had  laid  a  wager  on  the  event 
of  a  horse  race*,  prohibited  by  stat  13  G.  2.  c.  19.  s.  9.  and 
deposited  the  money  in  the  bands  of  a  stake- holder;  the 
event  having  terminated  in  favour  of  the  defendant,  the 
money  was  paid  over  to  him,  with  the  consent  of  the  plain- 
tiff, who  aiterwards  brought  an  action  to  recover  it  back 
again  ;  but  it  was  holden,  that  it  would  not  lie  ;  for  although 
the  law  would  not  have  enforced  the  payment  of  it»  yet, 
having  been  paid,  it  was  not  against  conscience  for  the  de- 
fendant to  retain  it  (46). 

X  Howion  r.  Hancock,  8  T.  R,  676. 

■  ■■     ■         ■    ■  >  I  ■     ■  ■  ■  ■         HI  I      ■ I  11  fc      !■        I    I         ■ 

which  the  circumstances  were  similar  to  those  in  Walker  v.  Chap- 
man, and  yet  the  decision  was  different.  The  case  alluded  to  is 
that  of  Norman  v.  Colef.  C.  B.  Middk.  Sitt,  after  M.  T.  41  G.  S. 
3  Esn.  N.  P.  C.  253.  There  I.  S.  being  under  sentence  of  death' 
in  Newjgate,  the  plaintiff  was  pvevailed  upon  to  lodge  a  sum  of 
mgney  in  the  hands  of  the  defendant,  to  be  applied  to  the  purpose 
of  procuring  him  a  pardon.  The  pardon  not  having  been  procured, 
an  action  was  hrougnt  to  recover  toe  money ;  but  Lord  Elaon,  C.  J* 
was  of  opinion,  that  the  action  was  not  maintainable ;  that  where 
a  person  interposed  his  interest  and  good  offices  to  procure  a 
pardon,  it  ought  to  be  done  gratuitously,  and  not  for  money ;  the! 
doing  an  act  fn'that  description  should  proceed  from  pure,  and  not 
from  pecvniary  motives. 

(45)  It  must  be  admitted  that  the  case  of  Lacaussade  v.  White,  - 

7  T.  R.  53d.  militates  against  this  position.  There,  money  paid 
qn  an  illegal  wager  .was.  recovered  ))ack,  after  the  event  upon  which 
the  wager  proceeded  had  terminated  against  the  plaintiff,  the  court 
holding  it  more  consonant  to  sound  policy  to  permit  money  paid  on 
an  illegal  consideration  to  be  recovered  back  by  the  party  paying 
it«than  by  denying  the  remedy  to  give  effect  to  the  illegal  contract. 
But  if  milst  be  observed  that-  Le  Blaao,  <  J.  in  Vaady(%  v.  Hewitt; 
1  East's  R.  9B.  said,  that. the  ground  of  the  defemrin^on;  in 
Lacaussade  v.  White  had  been  very  much  canvassed  in  Uowson  v;* 
Hancock,  8  T.  R.  575.    And  Lawrence,  h  in  ^ITilliams  v.  Hedley, 

8  East,  382.  n.  appears  to  have  considered  Lacaussade  v.  White  as 
over-ruled  by  Howson  v.  Hancock.  And  Mansfield,  C.  J.  deliver* 
ing  the  opinion  of  the  court  in  Aubert  v.  Walsh,  3  Taunt,  294. 
speaks  to  the  same  effect. 

(46)  If  A,  agree  to  give  B,  money  for  doing  an  illegal  act,  B» 
cannot  (althoi^h  he  &  the  act)  recover  the  money  by  an  action  : 
yet  if  the  money  be  paid^'  A.  camiot  recover  it  back  againi  '  Webb 
V*  Bishop,  Gloucester  Lent  Assises,  173),  coram  Reynolds,  Ch.  B. 
BuU.  N.  P.  1&  132.    If  plaintiff,  who  by  defendant's  authority. 
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The  plaintiff  and  defendant^,  who  were  (cttery-office* 
keepers,  entered  into  an  agreement  mutually  to  insure  the 
number  of  a  ticket  with  each  other,  upon  condition  that  be^ 
whose  number  should  be  drawn  on  tlie  dav  next  following^ 
the  agreement,  should  receive  from  the  other  an  undrawn' 
ticket,  or  the  value  of  it;  the  defendant's  number  being 
drawn,  he  chose  the  value  of  it ;  and  received  the  same  from 
the  plaintiff;  the  agreement  havitie  been  continued,  the 
plaintiff's  number  was  draWn,  but  the  defendant  refused  to' 
give  the  plaintiff  either  an  undrawn  ticket  or  the  value, 
wheretipon  the  plaintiff  brought  an  action  for  money  had 
and  received,  to  recover  the  sum  which  be  paid  to  the  de- 
fendant on  his  number  being  drawn;  it  was  holden«  that 
the  action  would  not  lie,  because  the  plaintiff  was  not  only 
HI  pari  delicto,  but  also  stood  in  the  light  of  that  species 
of  insurerp  from  whom  the.  statute  meant  to  protect  the  un- 
wary. 

In  like  manner,  where  tn  insurance  was  made  on  a  ship* 
bekmging  to  a  British  subject,  without  interest,  (which  is 
illegal  by  stat  19  G.  d.  c;  37.)  it  was  holden,  that  the  assured 
could  not  recover  back  the  premium,  after  the  ship  bad  ar- 
rived  safie ;  for  the  court  will  not  interfere  to  assist  either 
party,  where  they  are  in  pari  delicto. 

On  the  same  principle  it  was  adjudged*,  that  a  premium, 
paid  by  the  plaintiff  on  a  re-assurance  of  a  ship,  (void  l>y  stat 
10 G.ft.  c.  37.)  could  not  be  recovered  in  an  action  for  mo* 
ney  bad  and  received  after  the  ship  had  been  captured. 

«  In  like  manner  it  has  been  holden  \  that  the  premium  paid 
on  ah  ill^l  assurance  to  cover  a  trading  with  the  enemjr/ 
cannot,  ztttt  the  risk  has  been  run,  be  recovered  back  again 
although  the  underwriters  could  not  have  been  compelled  to 
make  good  the  loss. 

So  where  the  plaintiff  bad  insured  colonial  produce*  on  a 
voyage  from  the  West  Indies  for  Gibraltar,  and  the  ship,  on 
board  which  the  goods  were  laden,  was  lost  by  the  perils  of 
these^s,  it  was  holden,  that  the  premium  could  not  be  r&» 
covered ;  because  colonial  produce  cannot  legally  be  shipped 

7  Bnwidng  r,  Monis,  Cowp.  790.  b  Vaadyck  t.  Hewitt,  1  EaiCi  R.  97. 

I  lawty  T.  Bouriltea,  Door.  4S7.  e  Lubbock  t.  Pdtts,  7  East.  449. 

m  Andicc  t.  Fletcher,  3  T.  K.  S60. 


has  laid  illegal  l^ets  in  defendants  name,  up<m  losing,  payi  them 
vtMOHl  am  exprets  ditwlion  to  do  jo,  he  cannot  recover  tne  amount 
from  the  defendant  afterwards.    Clayton  v.  Dilly,  4  Taunk  165. 
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f 
from  the  British  West  Indies  for  Gibraltar,  and  consequently 
the  insurance  was  illegal.  >  And,  as  every  person  must  t>e 
taken  to, be  cognizantof  the  law,  the  ignorance  of  the  assured, 
at  the  time  when  the  insurance  was  made,  that  the  insurance 
^as  illegal,  will  not  avail  him. 

And  it  must  be  observed  here,  that  this  rule  holcjs  even  in 
cases  where  the  premium  is  paid  by  a  foreigner',  although 
the  policy  is  illegal  by  the  municipal  law  of  this  country 
only,  and  not  by  the  law  of  the  country  to  which  the  fo* 
reigner  belongs,  t.  g.  the  stat  1$  Car.  2.  c.  18.  s.  1.,  because 
the  rigour  of  our  great  political  regulations  ought  not  to  be 
relaxed  in  favour  of  foreigners  ofiending  against  them,  and 
there  is  very  little  reason  to  presume  ignorance  of  laws  pe- 
culiarly applicable  to  the  subjeets  of  a  foreign  state. 

But  where  an.  insurance  bad  been  made  on  goods,  at  and 
from  a  port  in  Russia  to  London,  by  an  agent  residing  here 
for  a  Russian  subject  abix>ad,  which  insurance  was  in  fact 
made  after  the  commencement  of  hostilities  by  Russia  against 
ibis  country,  but  before  the  knowledge  of  it  here,  and  after 
the  ship  bad  sailed,  and  been  seized  and  confiscated,  it  was 
liolden  that  the  policy  was  void  in  its  inception ;  but  that 
the  agent  of  the  assured  was  entitled  to  a  return  of  the  pre- 
mium paid,  under  ignorance  of  the  fact  of  such  hostilities*. 

So  where  a  licence  was  obtained  and  insurance  effected 
ffom  Riga  to  Hull,  on  goods  the  produce  of  Russia,  on  board 
a  Swedish  ship*  but  the  ship  sailed  three  days  before  the  let- 
ter directing  the  licence  to  be  obtained  reached  the  agent,  the 
letter  having  been  delayed  by  contrary  winds  beyond  the 
usual  time,  and  the  licence  was  obtained  two  days  afterwards, 
and  the  insurance  effected  subsequently  to  that:  it  was* 
bolden^  on  the  same  principle  as  in  the  foregoing  case,  that 
though  the  voyage  was  in  its  inception  illegal,  being  contrary 
to  19  Car.  9.  c.  18.  B.  8.  nevertheless  the  assured  might  reco* 
ver  back  the  premium. 

9.  Where  the  contract  is  not  malum  in  se,  nor  prohibrted 
by  any  positive  law,  but  is  of  such  a  nature  that  it  cannot 
be  put  m  force,  merely  because  it  would  be  inconveuient 
that  the  merits  of  the  question  should  be  publicly  discussed, 
in  such  case,  while  the  contract  remains  executory,  money 
pnid  upon  it  by  one  of  the  parties  to  the  other  may  be  reco- 
vered. 

A.  in  consideration  of  a  sum  of  money  paid  to  him  by  B  ', 

d  AiidiceT.Ftalcher,aT.'R.2S6,  and    f  Hentig  t.  Stanllbitb,  S  M.  &  8.  m* 
Morek  w.  Abd,  3  Bm.  &  Piil  35.  g  Tappendra  y.  RandaU,  2  Bo«.  4  Pul. 

t  Oom  ▼.  Bruce,  12  Eatt,  225.  4^7. 
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gave  a  bond  conditioned  for  the  payment  of  an  annuity  to  BL 
until  A.  should  make  it  appear  to  the  satisfaction  of  B.  that 
the  hop  dutiejs  should  amount  to  such  a  sum  in  any  one  year. 
Before  the  day  on  which  the  first  payment  of  the  annuity  was 
to  have  taken  place,  and  before  any  payment  had  been  made, 
B.  applied  to  A.  staling  that  he  considered  the  bond  to  be 
illegal  (47)»  and  demanded  a  return  of  the  consideration,  which 
having  been  refused,  B.  brought  an  action  a^inst  A.  for 
money  had  and  received  :  it  was  holden,  that  it  would  well 
lie;  Kooke  J.  observiug,  that  *' there  was  nothing  criminal  in 
this  contract,  nor  had  it  .been  executed,  nor  was  this  a  case 
where  money,  which  has  been  paid  over  by  a  stake-holder, 
was  sought  to  be  recovered." 

10.  The  proprietor  of  cattle  wrongfully  distrained  dama^ 
feasant^  who  has  paid  money  for  the  purpose  of  having  his 
cattle  re-delivered  to  him,  cannot  recover  that  money  in  an 
action  for  money  had  and  received :  i.  because  such  a  mode 
of  proceeding  would  impose  great  difficulties  on  the  defen- 
dant, by  not  apprising  him  of  what  he  was  to  defend :  2.  be- 
cause the  law  has  provided  two  specific  remedies  for  trying 
questions  of  this  kind,  namely,  actions  of  replevin  and  tres- 
pass (48). 

But  where  an  action  for  money  had  and  received  was 
brought  against  an  overseer  of  the  poor^  to  recover  money 
in  his  hands,  which  had  been  levied  by  a  sale  of  the  pliuntifTs 
goods  on  a  conviction,  which  was  afterwards  quashed,  the  court 
held,  that  the  action  was  maintainable  for  the  clear  money 
produced  by  the  sale  of  the  goods ;  for  the  plaintiff  might 
wave  the  tort,  and  sue  for  the  money  really  due. 

So  if  a  revenue  officer  seize  goods  as  forfeited*',  which  are 
not  liable  to  seizure,  and  take  money  of  the  owner  to  release 
them,  the  owner  may  recover  back  the  money  in  an  ac- 
tion for  money  had  and  received  (49). 


h  Lindon  ▼.  Hooper,  Cowp.  414. 


i   Felthaih  v.  Terry,  Bull.  N.  P.  131. 
cited  in  Cowp.  419.  and  1  T.  R.  dS7. 
k  Irring  v.  Wilion,  4  T.  R.  466. 


(47)  Wagers  on  amoant  of  the  hop  duties  are  neither  illegal  nor 
immoral,  but  the  courts  refuse  to  enforce  them  on  account  of  public 
inconvenience.     See  Shirley  v.  Sankey,  2  Bos.  &  Pul.  130. 

(48)  In  Anscomb  v.  Shore,  1  Camp^  N.  P.  C.  285.  it  was  holden, 
by  Sir  J.  Mansfield,  whose  opinion  was  afterwards  reco^ized  by 
the  court,  that  an  action  on  the  case  would  not  lie  for  detaining  cat^ 
tle  distrained  damage  feasant,  after  a  tender  of  amends,  such  tender 
not  having  been  made  until  after  the  impounding. 

(49)  A  question  arose  in  this  case^  whether  the  officer  was  entitled 
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il^  Iq  cases  where  the  contract  Is  ie^I»  the  plaintiff  cannot 
tecover  on  the  general  counts  in  an  action  of  assumpsit,  while 
the  contract  remains  ppen,  and  not  rescinded  by  the  defend- » 
Hat;  fhe  only  remedy  is  on  the  special  agreement. 

As  Vfbefe  the  defendant  aold  a  horse  to  the  plaintiff.with  a 
Warranty  of  soundness  ^  and  the  horse  proved  unsound.  The 
plaintiff  tendered  a  return  of  the  horse,  but  the  defendant, 
refused  to  take  him  back-;  an  action  for  money  had  and 
received  having  been  brought,  it  was  holden,  that  it  would  not 
lie. 

So  where  the  plaifitiff  sold  the  defendant  a  pair  of  coach 
faorses**,  which  he  undertook  to  take  back  if  the  plaintiff 
ashouid  disapprove  of  thein»  and  return  them  within  a  month. 
The  plaintiff  did  return  them  within  a  month,  but  took,  ano- 
ther.pair  from  the  defendant,  without  making  any  new  agtee- 
tnent.  This  the  plaintiff  also  returned  within  a  month,  and 
received  a  third  pair  on  the  23d  c^  Decembei%  without  making 
any  new  agveeoient.  The  plaintiff  disapproved  of  the  third 
pair,  because  they  were  restive  and  would  not  draw,  and 
offered  \o  retum  them  on  the  5th  of  January  following,  but 
the  defendant  refused  to  take  them  back,  and,  thereupon,  the 
plaintiff  brought  an  action  against  the  defendant  for  money 
nad  9nd  received.  It  was  hoTden,  that  it  would  not  lie ;  foj 
the  original  special  contract  havin*^  beep  continued  through 
all  the  subsequent  dealings,  the  defendant  ought  to  have  had 
.notice  by  the  declaration,  that  he  was  sued  upon  that  con* 
tract 

1  Fofwer  v.  Weils,  Dong.  2€.  n.  Cowp.        m  Weiton  ▼.  Downs,  Dong.  23. 

eis.  s.  c. 


to  a'moDth*s  notice,  before  the  action  was  brought  under  stat.  23 
G..3.  c.  70.  s.  30«  in  order  to  give  him  an  opportunity  of  tendering 
•meods*  The  caurt  decided  that  he  was  not ;  Grose,  J.,  observing, 
that  the  act  wa«  confined  to  actions  of  trespass  or  tort,  and  did  not 
Utead  to  an  action  of  assumpsit,  4  T.  R.  4&7.  cited  by  Lord  Ellen- 
borough,.  C.  J.  in  Wallace  v.  Smith,  5  East's  iL  122,  But  see 
Oreenway  v.  Hurd,  4  T,  R.  553.  where  an  excise  officer  having 
levied  duties  under  an  act  which  was  repealed  at  the  time  whon  th^ 
duties  were  levied.  Lord  Kenyon,  C»  J.  expressed  an  opinion,  that 
the  officer  was  entitled  to  potice,  ahhough  the  plaintiff  sued  in  as- 
snmpsit ;  because  the  defendant  acted  as  an  officer  of  the  excise 
when  he  received  the  money,  and  the  plaintiff  paid  it  to  him  in  that 
chauracter.  There  was,  however,  another  point  in  the  case,  and  it 
does  not  appear  cW/ly  on  which  the  case  was  ultimately  decided. 
See  Uosphelby  v.  McLean,  !  B.  and  A.  42. 
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So  where  a  seaman  had  contracted  with  the  defeDdant  to 
go  a  voyage  from  A.  to  B.*  and  back  again»  with  a  stipulation, 
that  be  should  not  be  entitled  to  his  wa^s  until  the  end  of 
the  voyage ;  it  was  holden,  that  he  could  not  maintain  a  ge* 
ral  indebitatus  assumpsit  to  recover  his  wages  pro  ratd  as  far 
as  B.,  though  he  had  been  wrongfully  dismissed  at  B.  by  the 
defendant 

It  must  be  observed,  however,  that  where  the  contract  ia 
rescinded  by  the  original  terms  of  it%  no  act  remaining  to 
be  done  by  the  defendant,  the  plaintiff  is  entitled  to  recover 
back  his  money.  As  whe{^  plaintiff  had  paid  to  the  defend** 
ant  ten  guineas  for  a  chaise,  on  condition  to  be  returned  hi 
case  the  plaintiff's  wife  did  not  approve  of  it,  paying  9s^  Gd. 
per  diem  for  the  time ;  the  plaintiff's  wife  not  approving  of 
the  chaise,  it  was  sent  back  at  the  expiratioti  of  three  days, 
and  left  on  defendant's  premises  without  any  consent  on  his 
part  to  receive  it:  the  hire  of  3s.  6d.  ptr  diem  was  tendered 
at  the  same  time,  which  defendant  refused  as  well  as  to  re- 
tarn  the  money.  An  action  for  money  bad  and  received 
beinff  brought  for  the  ten  guineas,  it  was  bolden,  that  it 
would  well  lie. 

So  where  a  contract  is  not  carried  into  execution  by  reason 
of  some  negiigen<ie  or  default  of  one  party  ',  the  other  party^ 
not  having  done  any  thing  which  can  be  considered  as  an 
execution  of  the  contract  in  part,  may  abandon  the  contract 
'and  recover  the  money  which  he  has  paid  on  such  contract: 
but  this  rule  holds  only  where  the  contract  can  be  rescinded 
in  toto\  so  as  to  place  tK>th  parties  in  the  same  situation  they 
were  in  before.  See  further  on  this  point,  Cooke  v.  Mun- 
stone,  1  Bos.  &  Pul.  N.  R.  551. 

1^.  In  an  action  for  money  bad  aiid  received  to  the  plain- 
tiff's use,  the  plaintiff  cannot  recover  the  money,  unless  it  be 
against  conscience  that  the  defendant  shoqld  retain  it : 

Hence,  where  a  forged  bill  of  exchange  was  drawn  upon 
the  plaintiff',  which  he  accepted  and  paid  to  an  innocent  in- 
tiorsee  for  a  valuable  consideration,  and  the  plaintiff  on  dis- 
covering the  forgery  brought  an  action  against  the  indorsee  to 
recover  back  the  money  as  money  paid  by  mistake,,  it  was 
liolden,  that  the  action  would  not  lie;  for  it  was  not  uncon- 
scientious in  the  defendant  to  retain  the  money  when  be  had 

n  HiiUc  ▼.  HdifhtouiB,  2  Eatt*i  R.  145.  r  Price  ▼.  Keale,  3  Burr.  1354.  1  BI. 

o  Towen  v.  Bwrreit,  1  T.  R.  183.  R.  390.  8.  0.    See  Smith  ▼.  Merc«r, 

p  GUes  V.  Edvardt,  7  T.  R    181.  STowK.  7e.4t4  MmiIi.R.443.8.C. 

q  Hunt  V.  Silk,  5  Eaat'i  R.  449.  let-Ofr  and  pott,  under  titte  BUU  of  lU- 

nwng  Gilei  v.  hdwardi.  5:h«igv. 


ASSUMPSIT.  \0\ 

once  received  it,  upon  a  bill  for  which  he  had  given  a  fair  and 
valuable  consideration,  without  the  least  privity  or  suspicion 
of  any  fomiy,  and  the  plaiutiif  ought  to  have  satisfied  him- 
self, whether  the  bill  was  really  drawn  upon  him  by  the  per- 
son whose  name  was  subscribed  to  it. 

13.  U  remaina  only  to  observe,  that  the  consideration  of 
this  action  must  be  money*  Hence  stock  cannot  be  recovered 
M)  an  action  for  money  had  and  received* :  stock  being  a  new 
species  of  property,  and  not  money.  But  where,  upon  a 
wager  often  guineas  to  one,  the  stake-holder  received  country 
bank-notes,  and  paid  them  over  vwon^ully  to  the  party  who 
had  lost  the  wager;  it  was  holdenS  that  an  action  for  money 
bad  and  received  would  lie  at  the  suit  of  the  winner ;  Lord 
Ellenborough,  C.  J.  observing,  that  provincial  notes  were 
certainly  not  money;  yet,  if  the  defendant  received  them  as 
money,  and  all  parties  agreed  to  treat  them  as  such  at  the 
time,  he  should  not  be  permitted  to  say  that  they  were  only 
paper  and  not  money.  As  against  htm  it  was  so  much  money 
received  by  him.  So  where  an  insurance  broker  having  re- 
ceived credit  in  an  account  with  an  underwriter  for  a  loss, 
upon  a  policy,  whereupon  the  name  of  the  underwriter  was 
erased  from  the  policy;  it  was  bolden*,  that  the  principal 
might  maintain  an  action  for  money  had  and  received  against 
tbe  broker,  although  he  had  not  actually  received  any  money 
from  the  underwriter;  for  the  broker  having  deprived  the 
plaintiff  of  his  remedy  against  the  underwriter,  and  having 
received  credit  in  account  for  tbe  money,  he  was  estopped 
from  saying  that  he  had  not  the  "^um  in  his  hands  for  the 
plaintifra  use. 


III.  Of  ike  Declaraihn. 

FMne.— *Thb  action  of  assumpsit  being  founded  on  con- 
tract if  transitory  (dO)«  and  consequently  the  venue  may  Ije 
laid  in  any  county  at  the  election  of  the  phintiff. 

Where  an  action  is  brought  in  an  inferior  court,  it  must 
be  stated  in  the  declaration,  that  the  cuu$e  of  action  accrued 

t  Rightiiifsa  T.   Deriiiiie,  6  Burr.       t  Plcknd  ▼.  B«iikci»  13  East,  SO. 
sua.    8«e  tlio  Jones  t.  Brinky,       u  Andrew  t  RobiDioq,a  Cwnp. N.  P, 
TBMt,  1.  C.  199. 


(50)  JMiteM  cl  cemCnwIiif  JtcfU  mcUtai  feci.    2  Inst.  230. 
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»  • 

within  the  jurisdiction  of  the  court  Hence  in  assumpsit 
in  an  inferior  court,  not  the  promise  only,  but  tlie  consider^ 
ation'  also,  on  which  such  promise  is  founded,  must  be  laid 
within  the  jurisdiction;  for,  the  inferior  court  cannot  hold 
plea  unless  the  whole  matter  is  within  their  jurisdiction '^ ; 
consequently,  if  a  declaration  for  goods  sold  and  delivered  % 
or  money  had  and  received •;  or  money  paid^,  merely  state 
that  the  defendant  promised  to  pay  withm  the  jurisdiction, 
without  stating  the  sale  and  delivery  of  the  goods,  ot*  the  re- 
ceipt or  payment  of  the  money,  to  have  been  within  the  juris- 
diction, it  will  be  error;  ahd  error,  even  after  verdict*,  for  in 
this  case  nothing  shall  be  intended  to  be  within  the  juris- 
diction, that  is  not  expressly  averred  to  be  so*. 

Dcy.— The  day  mentioned  in  the  declaration,  on  whicfi 
the  cause  of  action  is  stated  to  have  accrued,  is  not  material', 
provided  it  be  a  day  after  the  cause  of  action  accrued  and 
before  action  brought.  If  the  defendant  by  his  plea  make» 
the  time  material,  the  plaintiff  may  by  his  replication  answer 
to  that  plea,  without  being  guilty  of  a  departure;  as  where 
the  promise  was  laid  on  the  nrst  of  May  ^  d.Car.  1.  and  the 
defendant  pleaded  that  the  writ  was  first  brought  the  4th 
February,  14  Car.  2.,  and  that  he  did  not  promise  within  six 
years  before  the  said  4tb  February;  replication,  that  be 
promised  within  six  years  before  the  said  4th  of  February:  od 
motion  in  arrest  of  judgment,  it  was  holden,  that  tbe  replica- 
tion was  not  a  departure  from  the  declaration;  because  the 
time  in  the  declaration  was  not  material 

So  where  the  plaintiff  declared  upon  a  promise  made'26tb 
March,  12  Geo.  1.  the  defendant  pleaded,  that  after  the  pro« 
mise,  and  beforeLthe  bill  filed,  viz.  2d  April,  he  tendered  tbe 
money;  the  plaintiff  replied,  that  after  making  the  promise, 
viz.  19th  February,  he  filed  his  bill:  on  demurrer  it  wa» 
objected,  that  plaintiff  had  brought  bis  action,  as  appeared  by 
his  own  shewing,  before  the  cause  of  action  accrued.  But 
the  court  over-ruled  the  objection,  observing,  that  as  the 
plaintiff  would  not  in  evidence  have  been  coofined  to  tbe  day 
in  his  declaration,  there  was  not  any  reason  he  should  be 
noore  confined  in  pleading;  that  in  the  case  of  a  common 
assumpsit,  the  day  was  alleged  for  form  only,  and  therefore 

• 

z  Ramsey  v.  Atkinson,    1    Ley.  50.  b  Heaven  y.  DaTenpoit,  11  BCod.  365* 

Whitehead  v.  Brown,  1  Lev.  96.  Svoi  ed. 

y  Drake  v.  Beare,  1  Lev.  104,  5.  c  Winford  y.  Powell,  Ld.  'Kayni.  1310. 

z  Price  ▼.  Hill,  1  Lev.  137.    Stone  v.  d  Per  Atkius  and  Scrog^^  Js.  2  Mod. 

Waddin^n,  1  Lev.  156.    HansUp        197. 

V.  Coater,  2  Lev.  87.    WaUlock  v.  e  Inkeisalls  v.  Samms,  Ceo.  Car.  130. 

Cooper,  2  Wila.  16.  f  Lee  ▼.  Rofen,  I  Lev.  110. 

a  Trevor  v.  Wall,  1  T.  R.  151.  g  Matthews  v.  Spicer,  Str.  806. 
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the  defendant  could  not  confine  the  plainUff  to  the  day  alleged 
in  the  declaration  (51). 

Manner  of  stating  the  Contract. — In  the  action  of  aflsump* 
aity  the  declaration  must  state  the  contract  on  which  the  ac- 
tion is  founded  truly  and  correctly ;  that  is,  either  in  the 
terms  in  which  it  was  made,  or  according  to  the  legal  effect 
and  operation  of  those  terms  (52) ;  for  a  material  variance  be- 
tween the  contract  alleged,  and  the  contract  proved,  will  be 
fetal*: 

As  where  the  contract  alleged  was,  to  deliver  good  ^*  mer* 
chandizahle**  wheat^  and  the  proof  was  to  deliver  good 
"  second  sorf*  of  wheat,  the  plamtiff  was  nonsuited  for  the 
variance: 

So  where  the  plaintiff  declared  upon  a  contract  for  wages 
upon  a  certain  voyage  from  London  to  Africa,  and  hence  to 
the  West  Indies ;  but  the  proof  was  of  a  contract  for  a  voy- 
age from  London  to  Africa^,  and  thence  to  the  West  Indies 
or  America,  and  afterwards  to  London^  &c :  the  variance  was 
holden  to  be  fatal,  the  contract  proved  being  for  a  different 
voyage  than  that  declared  on* 

So  where  the*  plaintiff  had  agreed  to  purchase  of  the  de 
fendant  100  bags  of  wheat',  40  or  50  of  which  were  to  be 
delivered  on  one  market  day,  and  the  remainder  on  the  next 
market  day,  and  the  defendant  had  delivered  40  bags  on  the 
first  market  day,  but  had  failed  in  delivering  the  remainder : 
in  an  action  brought  for  the  non-deliveiy  of  the  residue,  one 
^ount  of  the  declaration  stated  the  agreement  to  be  for  the 


h  Cooker.  Munstone,  1  Bos.  &  PuL    k  Wbitey.  Wilson,  3  Boi.  ftPul.  116. 

N.R.  S51.  1  tai]i7V.Porter,3£ast*sR.  2. 

i   Per  Holt,  C.  J.  Ld.  Rajrm.  735. 


(51)  A  different  rule  holds  in  actions  on  promissoiy  notes,  where 
the  day  forms  an  essential  part  of  the  agreement.  Stafilord  v.  Forcer, 
£•  1  6.  1.  cited  in  Cole  v.  Hawkins,  Str.  22.  and  reported,  in  10 
Mod.  dlh 

(52)  Or  as  defendant  says  it  was  made.  A  bill  of  exchanse 
was  drawn  in  this  form ;  **  pay  to  our  order^*  &c.  signed  in  the 
name  of  two  persons  and  Co.  and  accepted  by  the  defendant ;  it 
was  holden  that  in  an  action  against  the  defendant  as  acceptor,  it 
might  be  declared  upon  by  the  indorsees  as  a  bill  drawn  by  an  ag- 
gregate firm ;  and  althongn  it  was  proved  that  the  firm  consisted  of 
obe  person  only,  it  was  holden  not  to  be  a  variance.  Bass  v.  Clive, 
4  M.  and  S.  13. 
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deliveiy  of  40  bags,  and  anotlie^  for  the  delirery  of  50  bagi^ 
in  the  first  instance,  but  the  contract  was  not  stated  in  the 
alternative  in  any  part  of  the  declaration;  the  court  held  the 
variance  fatal:  for  the  contract  ought  to  have  been  stated 
according  to  the  anginal  terms  of  it,  which  made  it  optional 
in  the  defendant  to  deliver  40  or  50  bags  in  the  first  instance, 
and  not  an  absolute  contract  for  the  delivery  of  either  of 
those  quantities  (53).  ' 

So  where  the  contract  was  to  deliver  goods  within  four- 
teen days",  or  as  soon  as  a  certain  vessel  arrived ;  the  vessel 
arrived  after  the  fourteen  days ;  and  on  breach  of  the  contract 
by  non-delivery,  the  plaintiff  declared,  iu  one  count  on  a 
contract  by  the  defendant  to  deliver  within  fourteen  days, 
;and  in  another  count  to  deliver  on  the  arrival  of  the  ship; 
but  there  being  no  count  laying  the  contract  in  the  alternative, 
the  court  held  the  variance  fatal. 

Assumpsit  upon  a  warranty",  that  a  horse  was  sound,  in 
consideration  that  plaintiff  would  buy  him  at  a  certain  price, 
to  wit,  861.  58.  with  another  count  in  consideration  he  had 
bought  him ;  .it  appeared  in  evidence,  that  the  horse  was 
bought  jointly  with  another  at  one  entire  pHce  of  60  guineas; 
Lord  Kenyon  held  the  variance  fatal. 

The  Consideration. '^E^r^rj  part  of  the  entire  considera- 
tion for  any  promise  contained  in  the  agreement  mast  be 
stated  in  the  declaration.  But  in  framing  a  declaration  on 
an  agreement  %  which  consists  of  several  distinct  parts  and 
collateral  provisions,  it  is  not  necessary  to  state  in  the  de- 
claration  every  part  of  such  i^reement ;  rt  is  sufficient  to 
state  so  much  or  the  agreement  as  contains  the  entire  consi- 
deration for  the  act,  and  the  entire  act  which  is  to  be  done, 
in  virtue  of  ^uch  consideration.  The  rest  of  the  contract, 
which  respects  the  liquidation  of  damages  only,  after  a  right 
to  them  has  accrued  by  a  breach  of  the  contract,  is  matter 

mShiphftm  ▼.  Saunden,  B.  R.  £.  23    o  Per  Lord  Enenbofoogh,  C.  J.  deliTcr- 
0«o.  3.  S  EMt*t  R.  4.  n.  (a).  ing  the  JodfmcDt  of  the  court  Id 

n  Hort  V.  IMzon,  Middx.  Sit.  after  M.        Ckric  t.  Qiay,  a  Eaet's  R.  608^  ilKK 
T.  37  G.  3.  B.  R.  MS3.    See  alio  Sj- 
moiidi  T.  Carr,  I  Camp.  N.  P.  C.  361. 


(53)  At  the  dose  of  the  first  atgument  on  this  case.  Lord  Ken- 
yon, C.  J.  said,  thai  the  opinion  delivered  by  Lord  Mansfield,  C.  J» 
m  Lavton  y.  Pearce,  Doi^.  15.  viz.  **  that  where  a  contract  is  on-' 
tional  in  a  partv,  and  he  makes  his  election,  the  option  is  thereby 
determined,  and  the  contract  may  then  be  declared  on,  as  an  absei- 
lute  contract,**  was  extra-judicial.    MSS. 
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ptoper  to  be  giTeo  in  evidence  to  the  jury,  but  not  necessary 
to  be  sliewn  to  the  court  in  the  first  instance  on  the  face  of 
the  record  (54). 

In  like  manner,  where  the  platntiflT  states  the  whole  consi* 
deration  truly  ^,  and  then  states  those  parts  of  the  defendant's 
promise,  the  breach  of  which  he  complains  of.  truly  and  cor- 
rectly ;  that  is  sufficient,  without  stating  other  parts  of  the 
promise  irrelevant  to  the  breach  complained  of.  It  is  enough 
to  state  that  part  of  ^the  agreement  truly  which  applies  to  the 
breach  complained  of»  if  that  which  is  omitted  do  not  qualify 
that  which  is  stated  ^ 

Idle  and  insufficient  considerations  do  not  form  any  essen- 
tial part  of  the  contract%  consequently  it  is  neither  necessary 
to  state  them  in  the  declaration,  nor,  if  stated,  to  prove  them. 
By  the  teiln  **  idle  and  insufficient  considerations,*'  must  be 
understood  such  considerations  as,  if  they  stood  alone  uncon- 
nected with  one  or  more  sufficient  considerations,  would  not 
support  the  promise  of  the  defendant.  They  are  distinguish- 
able from  illegal  considerations ;  for,  if  one  of  the  considera- 
ations,  where  there  are  two  or  more,  is  ill^l,  it  will  vitiate 
the  whole  contract,  and  the  action  cannot  be  supported  ;  but 
an  idle  or  insufficient  consideration  may  be  rejected ;  in  truth. 
It  is  a  nullity. 

Executory  considerations  are  traversable*,  and  the  per- 
formance of  them  must  be  averred  with  time  and  place.  In 
cases  where  the  promise  of  the  defendant  is  founded  on  two 
or  more  executory  considerations,  the  performance  of  all 
must  be  fully  and  expressly  averred* ;  for  an  imperfect  alle* 
g^tion  of  the  performance  of  one  only  will  vitiate  the  decla- 
ration.  Where  the  consideration  is  executed,  (in  which  case 
it  is  not  traversable*)  and  the  promise  to  pay  a  sum  certain,  or 
to  do  or  forbear  from  doing  some  specific  act,  the  declaration 

Eroceeds  at  once  from  the  statement  of  the  contract  to  the 
reach,  without  any  intermediate  averment 

p  Milct  t.  Bhewttd,  S  Eait,  7.  r  Crisp  ▼.  Ganel,  Cio.  Jac.  1S7. 

^  Tcnpftt  T.  BawUoff,  13  Ban.  IS.  t  Bestoo  t.  Mitet,  Balk.  SS. 

Sea  alao  Cotteiill  T.  Cuff,  4  Taunt  t  Laiicf«tv.Rivet,Cia.iac.603. 

S85.  Q  1  Bol.  Rap.  43. 401.    Hob.  106. 


(54)  **  There  are  a  great  variety  of  agreeoMnti  not  under  seal, 
ooDtainii^  detailed  provisions  regulating  prices  of  labour,  lates  of 
hire,  times  and  manner  of  performance,  aojustmeats  of  differences 
kc  which  ate  every  day  declared  upon  m  the  geneTal  form  of 
a  count  for  work  and  bibour/'  Per  Lord  Ellenboroagh,  C.  J. 
S.  C. 
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Breach. — ^The  breach  ought  to  be  co-extensirc  with  the 
promise,  but  Dot  enlarged  beyond  it'. 

The  promise  was  '*  to  deliver  a  gelding  in  as  good  plight 
as  he  borrowed  him  ^  ;'*  the  declaration  averred  that  he  did 
not  deliver  him  at  all.  After  verdict  for  the  plaintiff,  judg- 
ment was  arrested,  because  the  breach  was  not  laid  according 
to  the  promise.  It  will  be  sufficient,  however,  if  the  breach 
pursue  the  words  of  the  promise*. 

Notice.  Averment  thereof. -^Where  the  action  does  not  lie 
without  notice  given  to  the  defendant,  an  averment  of  such 
notice  ought  to  be  inserted  in  the  declaration. 

The,  defendant  bought  of  the  plaintiff  a  quantity  of  bar* 
'ley*,  and  promised  to  pay  him  for  it  as  much  as  he  could 
get  from  any  other  person.  The  plaintiff  averred  in  his  de- 
claration, that  he  afterwards  sold  the  same  quantity  to  J,  S. 
for  such  a  sund,  but  did  not  aver  that  the  defendant  had  no- 
tice of  the  sum  given  by  J.  S. ;  for  this  omission  the  judg- 
ment was  arrestra ;  and  this  distinction  was  taken\  that,  if 
the  agreement  had  been  that  the  defendant  should  pay  as 
much  as  J.  S«  paid,  in  that  case,  quia  constat  de  persona^  and 
he  is  indifferently  named  between  them,  the  defendant  at  his 
peril  should  inquire  of  him,  and  the  plaintiff  was  not  bound 
to  give  notice ;  but  where  the  person  was  altogether  uncer- 
tain, there  the  plaintiff,  to  entitle  himself  to  the  action,  ought 
to  give  notice. 

See  Holmes  v.  Twist,  on  error  from  B.  R.  in  Exch.  Cb. 
tlob.  61*  to  the  same  effect,  where  an  averment  of  notice  was 
boldeD  necessary,  on  the  ground  that  the  matter  rested  in  the 
the  privity  and  knowledge  of  the  plaintiff  alone ;  but  where 
the  conusance  of  the  act  to  be  done  lies  as  well  in  the  notice 
pf  the  defendant  as  of  the  plaintiff,  an  averment  of  notice  is 
not  necessary ;  as  where  the  act  is  to  be  done  by  a  stran- 
ger *  (55)  ;  so  where  an  act  is  to  be  done  by  the  plaintiff  to  a 
stranger'  (56),  as  where  the  declaration  stated^  that,  in  con- 

z  do.  Jac.  1 16.  b  See  Ld.  Raym.  1 1S7.  when  4»ii  case 
y  Wright  ▼.  Johnaon,  1  Vent  64.  waa  pat  by  Holt,  C  J.  Brioa  ▼.  Cane, 

a  Pilcbaidv.  KingatOD,Cio.Cai:.90S.  lLeT.47.S.P. 

a  Hall  ▼.  Hemminge,  Cio.  Jac.  432.  c  Povle  r.  Hagger,  Cio.  Jac.  492. 

lRo.Abr. 463. 1.25.    aBul»t.85,A  d  Jioon t. llionihiU, Cio. Car.  132. 

7.  8.  a 


(55)  That  is,  a  strai^r  named  and  agreed  upon  between  the 
parties,  agreeably  to  the  distinction  taken  in  Cro.  Jac.  43i;  and 
ante. 

(5t))  See  the  preceding  note. 
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ttderation  that  the  plaintifT  had  agreed  to  eive  his  bond  to 
J.  S.  for  the  debt  of  the  (jlefendant,  the  defendant  promisei  to 
save  him  barmleBS,  and  avers  that  he  gave  the  bond,  and  was 
sued,  &c.  An  exception  was  taken,  because  it  was  not 
averred,  that  the  plaintiff  gave  the  defendant  notice  of  his 
giving  the  bond  ;  but  it  was  over-ruled,  because  the  ddendaot 
at  his  peril  ought  to  take  notice  of  the  obligation,  as  in  a  bond 
to  stand  to  an  award  (57)* 

Request. — When  a  debt*  or  mere  duty  is  promised  to  be 
paid  upon  request,  it  is  not  necessary  to  make  an  actual  re* 
quest  before  action  brought,  and  consequently  an  averment  of 
such  request  in  the  declaration  is  unnecessary ;  for  the  bring- 
ing the  action  is  a  sufficient  request 

In  assumpsit  upon  a  promissory  note^  payable  four  months 
after  date,  it  was  objected  in  error^  that  tne  request  to  pay 
the  money  on  the  note  was  laid  upon  the  same  day  and  year 
that  the  note  was  dated,  which  was  four  months  before  il 
became  due ;  to  this  it  was  answered  and  adjudged  by  the 
court,  that  there  was  not  any  occasion  to  lay  any  request  i 
that  the  bringing  the  action  was  a  request  in  law,  and  it  ap* 
peared  that  the  action  was  not  brought  until  above  a  year 
after  the  note  was  due. 

It  is  observable,  however,  that  when  the  defendant  is 
chargeable,  upon  a  collateral  promise  to  pay',  do,  or  omit 
some  act,  upon  reouest,  and  not  for  a  mere  debt  or  duty,  an 
actual  request  ougnt  to  be  made  before  action  brought,  and 
consequently,  it  ought  to  be  averred  in  the  declaration ;  and 
the  day,  year,  and  place,  where  the  request  was  made,  must 
be  expressed,  as  in  such  case  the  request  is  parcel  of  the 
duty. 

Hence  it  will  appear,  that  the  general  averment  **  although 
often  requested,"  is  not  sufficient  in  a  case  of  this  kind,  not 
on  account  of  the  word  **  although,"  because  that  has  been 
determined^  to  be  an  express  averment,  and  equivalent  to  the 

e  Bartlet  ▼.  BaiUet,  Winch.  2.    Vivian    g  Biiici  t.  Tripped  1  Sannd.  32.    Bcl- 
.  T.  Shipping,  Cio.  Car.  385.    WaUii        man  v.  King,  Cro.  Jac.  183.    Hill  t. 
y. Scott,  1  Str. 88.  Wade,  Cro.. Jac.  523.  and  2  Rol. 

f  Frampton  V.  Coulaon,  1  Wila.  33.  R«p.  62. 

h  3  LecH).  67. 


(57)  Notice  need  not  be  given  of  a  matter  which  a  peison  is 
awarded  to  do,  because  he  may  inquire  of  the  arbitrators.  Per 
Powell,  J.  ih  Smith  v.  Goffe,  Lord  Kaym,  1128.  See  also  8  R^p. 
92.  b.  S.  P. 
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words  *^  the  plaintiff  in  fact  says,"  or  any  other  worda  of 

arerrnentf  but  because  time  and  place  are  omitted. 

Formerly  indeed  the  omission  of  time  and  place  was  con^ 
sidered  as  a  defect  in  substance,  and  as  good  ground  for  ge* 
oeral  demurrer,  or  arresting  the  judgment',  and  some  mo- 
dem cases'^  also  appear  to  support  the  same  doctrine ;  but  in 
a  kte  case  ^  it  was  solemnly  decided,  that,  since  the  statute" 
for  the  amendment  of  the  law,  such  defect  can  be  taken 
advantage  of  by  special  demurrer  only,  and  cannot  be  a 
ground  for  arresting  the  judgment  even  after  a  judgment  by 
defoult ;  because  it  is  an  omission  **  of  a  like  nature,^  or 
rather  of  a  less  material  nature  than  those  specified  in  the 
statute,  such  as  the  prout  pafet  per  recordum,  hoc  paratus  est 
tenficare^  &c.  and  consequently  cured  by  the  heating  operu" 
tion  of  that  statute. 

Having  exhibited  to  the  student  a  general  outline  of  the 
declaration  in  assumpsit,  I  shall  proceed  to  a  full  explanation 
of  some  special  averments  which  are  requisite  in  particular 
),  beginning  with  conditions  precedent  (58). 


'  Of  Conditions  precedenL^^lst  If  A.  promise  to  do,  or  to 
abstain  from  doing,  a  certain  act,  in  consideration  of  the  an« 
tecedent  performance  of  some  act  or  promise  on  the  part  of 
B.,  the  promise  of  A.  is  called  a  dependent  promise;  be- 
cause B.  s  right  of  action  for  a  breach  of  such  promise  de* 
pends  on  the  prior  performance  (or  that  which  is  equivalent 
to  performance)  of  tne  act  or  promise  on  the  part  of  B. ;  and 
the  act  or  promise  to  be  performed  by  B.  being  in  the  nature 
of  a  condition  precedent,  is  usually  distinguished  by  this 
appellation,  because  the  performance  (or  that  which  is  eoui* 
valent  to  performance)  of  such  act  or  promise  precedes  B.'8 
right  of  action  to  recover  damages  against  A.  for  the  non- 
performance of  his  promise,  and  must  he  specially  averr«l  in 
the  declaration. 


i   HiUT.W«de,Cio.JM.6S3. 
k  Bach  T.  Owen,  a  T.R.  409. 


1  BowddlT.PinoDS,B.R.lI.490.S' 

10£Mt,d69. 
m  4  Ann.  e.  16. 1. 1. 


(68)  These  remarks  would  have  followed  more  naturally  after 
the  paramph  relative  to  executory  considerations;  Init  as  tliey  ran 
to  great  lei^h,  I  thought  it  better  to  postpone  them,  in  order  that 
the  learning  relative  to  the  nnncipal  points,  which  ought  to  be  at* 
tended  to  m  framii^  the  oeclaration  in  ordinaiy  cases,  might  be 
reduced  within  as  narrow  a  compass  as  possible,  and  presented  to 
the  reader  at  one  view. 
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The  plaintiflT  declared  that  the  defendant  was  poeaessed  of 
17  tod  of  wool*,  and  that  there  was  a  conversation  between 
them  for  15  tod  of  the  n  tod  to  be  chosen  by  ihe  plaintiff;  that 
the  defendant,  in  consideration  of  a  sum  of  mone^  to  be  paid 
on  such  a  day,  promised  to  deliver  to  the  plaintiff  the  a^re* 
said  15  tod  of  wool,  and  averred  that  he  was  ready  at  the  day 
to  pay  the  defendant  the  money,  yet  the  defendant  had  not 
delivered  the  wool :  after  non-assumpsit  pleaded,  and  a  ver- 
dict for  the  plaintiff,  an  exception  was  taken  in  arrest  of 
judgment,  because  the  plaintiff  had  not  shewn  that  be  had 
ctkMen  15  tod  out  of  the  17,.  which  is^amasi  a  condition  pre- 
cedent,  and  an  act  to  be  first  performed  oy  the  plaintiff  before 
the  defendant  is  bound  to  do  any  thing;  whicn  was  assented 
to  by  the  whole  court 

The  case  of  Thorpe  v.  Thorpe,  Easter,  13  W.  3.  Lord 
iUym.  602.  Salk.  171.  S.  C.  Rot  253.  has  been  considered  as 
a  leading  case  on  this  subject 

The  declaration  in  that  case  stated*,  that  the,  defendant 
held  of  the  plaintiff  certain  lands  by  way  of  mortgage,  that 
the  plaintiff  agreed  to  make  a  good  and  sufficient  release  of 
his  equity  of  redemption,  in  consideration  whereof  the  defen- 
dant promised  to  pay  to  the  plaintiff  a  certain  sum  of  money ; 
«nd  tnat  the  defendant  in  consideration  of  the  said  agreeknent, 
and  in  consideration  that  the  plaintiff  would  perform  his  part 
of  the  agreement,  promised  to  perform  his  part;  and  assigned 
for  breach,  that  although  the  plaintiff  had  performed  every 
thing  contained  in  the  agreement  to  be  performed  on  his 
part,  yet  the  defendant  had  not  paid  the  sum  of  money  agreed 
on;  the  defendant  pleaded  a  release,  of  which  the  plaintiff 
craved  oyer,  and  then  demurred. 

It  was  insisted,  on  the  part  of  the  defendant,  that  this 
action  was  founded,  not  upon  the  making  the  release  of 
.the  equity  of  redemption,  but  upon  the  promise  to  make  it, 
and  consequently  the  plaintiff  nad  a  right  of  action  at  the 
time  of  the  promise  made ;  and  then  toe  release  of  all  de- 
mands, &c  coming  afterwards,  released  it,  and  was  a  good 
bar  to  the  action.  'I'o  this  it  was  answered  and  resolved  by 
the  court,  that,  if  there  had  been  a  positive  aer^ement,  tiMt 
the  plaintiff  should  release  the  equity  of  redemption,  and 
.that  ^e  defendant  sbouJd  pay<tbe  money,  the  plaintiff  miight 
b^ve  maintained  an  action  before  he  bad  made  such  release; 
but  hepe  the  promise  was  **  in  consideration  whereof/*  which 
made  the  release  on  the  part  of  the  plaintiff  to  be  a  condition 
precedent    Holt,  C  J.  then  entered  into  the  distinction  be* 

a  Raynay  ▼.  Alexander,  YeW.  76.  o  Set  Retord,  1  Lut.  S45. 
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tween  positive  agreements  and  condiiioDs  precedent,  and.ob^ 
served,  that  in  the  case  of  conditions  precedent,  an  actiop 
could  not  be  maintained  before  performance :  but  in  tbe  case 
of  positive  agreements  it  was  otherwise :  he  then  laid  down 
the  foHowing  rules : 

1.  If  a  day  be  appointed  for  payooient  of  the  money,  and  tbe 
act  for  which  the  money  is  to  be  paid,  cannot  be  done  before 
the  day  appointed,  then,  though  the  agreement  be  to  pay  tbe 
money  for  the  doing  the  thing,  yet  the  action  may  be  brougbt 
for  the  money  before- the  thipg  done:  because  the  agree^ 
ment  is  positive,  that  the  money  shall  be  paid  at  the  day  «)>• 
pointed. 

With  respect  to  the  Teasopablenese  of  this  rule,  the  Chief 
Justice  observed,  that  the  bargain  of  eveiy  man  ought  to  be 
performed  as  he  understood  it;  and  if  a  person  will  make 
such  an  agreement  a^  to  pay  his  money  before  be  has  the 
thing  for  which  he  ought  to  pay,  and  will  rely  upon  the  re- 
medy be  has  to  recover  the  said  thing,  he  ought  to  perform  his 
agreement 

%  Though  a  day  certain  be  appointed  for  payment  for 
the  money,  yet  if  the  day  is  to  mcur  afUr  the  time  in 
which  tbe  consideration  ought  to  be  performed,  for  which 
tbe  money  Should  be  paid,  the  performance  of  the  consi- 
deration ought  to  be  averred  in  an  action-  brought  for  th^ 
money*  > 

The  chief  justice  then  adverted  to  an  objection  which  had 
been  made  to  the  declaration  (viz.)  that  the  plaintiff  had  not 
snfficiently  averred,  that  he  had  made  a  release  of  the  equity 
of  redemption ;  for  be  ought  to' have  shewn  how  he  had  done 
it,  in  order  that  the  court  might  judge  whether  it  was  done 
according  to  the  agreement  The  chiefjustice  admitted,  that 
the  plaintiff  in  bis  declaration  ought  to  have  shewn  tbe 
tinae  and  place  when  and  where  the  relea8e.w:as  executed, 
and  how  the  equity  of  redeqaption  was  released,  ankl  that 
for  want  of  that,  this  declaration  would  have  been  ill  on 
demurrer ;  but,  he  added,  that  the  defendant,  by  pleading 
over  had  admitted  that  the  release  of  the  equity  of  redemptiop 
was  properly  aiade^  and  thereby  aided  this  defect  in  tbe  de- 
cteratioD. 

A  similar  exception  was  made  in  the  following  ease' : 
In  assumpsit  by  tbe  vendor  against  tbe  vendee  of  land  for 
not  performing  an  agreement  to  purchase  on  certain  terms, 
the  plaintiff  in  his  <kcIaration  allc^ged,  that  be  was  seized 

p  Martin  v.  Smith,  6  £ast*t  R.  555. 
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in  fee  of  the  land  in  question,  and  that  the  defendant  agieed 
to  purchase  it  on  having  a  good'  iille^  and  then  averred,  that 
the  title  to  the  land  was  made  good,  perfect^  and  satisfactory 
to  the  defendant:  on  demurrer ($9),  it  was  bolden  that  it 
was  not  necessary  for  the  plaintiff  to  set  forth  in  the  declara- 
tion all  the  particulars  of  bis  title,  and  that  the  averments  io 
the  present  case  were  sufficieut  to  enable  the  plaintiff  to  call 
upon  the  defendant  for  the  non-execution  of  his  part  of  the 
agreement  (60). 

But  in  a  prior  case^  where  the  purchaser  of  a  copyhold 
estate  had  agreed  to  make  a  deposit,  and  pay  the  remainder 
of  the  purchase  money,  at  a  certain  time,  on  having  a  good 
title  and  a  proper  surrender  made  to  him,  an  action  having 
been  brought  by  the  seller  for  the  non- performance  of  the 
conditiODS  on  the  part  of  the  purchaser,  wherein  the  seller  al- 
leged that  he  had  been  always  ready  and  willing,  and  fre- 
quently offered  to  make  a  good  title  to  the  estate,  and  to  make 
a  proper  surrender  of  it,  on  payment  of  the  purchase  money, 
it  was  holden  not  sufficient,  but  that  the  plaintiff  ought  to 
have  averred  that  he  actually  made  a  gooa  title  and  surrei> 
dered  the  estate  to  the  purchaser,  or  a  tender  and  refusal,  and 
ought  also  to  have  shewn  what  title  he  had. 

It  has  been  already  observed  that  in  the  cues  of  condi- 
tions precedent,  either  performance,  or  that  which  the  law 
considers  as  equivalent  to  performance,  must  be  specialty 
averred  in  the  declaration.  A  tender  and  refusal  has  been 
deemed  to  be  equivalent  to  performance,  and  an  averment  to 
that  effect  is  sufficient,  but  an  averment  of  a  tender  alone 
without  refusal  is  not'. 

q  Fbillipt  T.  Fielding,  2  H.  Bl.  123.         r  Lea  y.  Ezelbj,  Cro.  £Uz.  88S.  Salk. 

023.  S.  P. 


(59)  It  was  a  special  demurrer  to  the  replication ;  bat  the  plea  and 
replication  bein?  admitted  to  be  bad,  the  question  turned  wnolty  on 
the  sufficiency  <h  the  dedamtion. 

(60)  In  debt  for  a  penalty  agamst  one  who  had  articled  to  purotase 
land,  it  was  objected  that  the  plaintiff  had  stated,  in  the  declaialioo» 
only  that  he  was  ready  and  willing  to  make  a  eood  title,  but  had  not 
shewn  what  title.  Lord  Loughborough,  C.  J.  in  delivering  jadg* 
ment,  thought  that  the  objection  was  well  founded,  and  that  the  plain- 
tiff ought  to  have  set  forth  his  title.  D.  of  St.  Albans  v.  Shore,  1  H. 
Bl.  270.  But  see  the  remarks  of  Lord  EUenboroueh,  C,  J.  and 
Lawrence,  J.  on  this  opinion  of  Lord  Loughborough,  6  East's  R. 
561,  562. 


lit 
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Where  the  act  is  to  be  done  at  a  particular  time  and  place^ 
if  the  party  to  whom  the  act  is  to  be  done  does  not  attend,  an 
actual  tender  becomes  impossible ;  here  then  a  tender  in  law 
will  be  sufficient;  but  to  support  this,  it  will  be  incumbent 
on  the  party  who  is  to  make  the  tender  to  shew,  that  he  has 
done  every  thing,  as  far  as  in  him  lies,  towards  the  execution 
of  the  contract,  as  will  appear  from  the  following  cases : 

In  covenant  (61)  for  not  accepting  stock  of  the  Hudson's 
Bay  Company*,  at  the  company's  house^  on  a  certain  notice, 
the  plaintiff  averred  that  he  gave  the  notice  to  the  other  party 
to  come  to  the  HudsorCs  Bay  House  and  accept  the  stocky 
and  that  the  plaintiff  teas  ready  there  at  the  day,  and  offered 
to  transfer  it,  but  that  the  other  party  did  not  come  to  accept 
it,  nor  had  paid  the  price  agreed,  &c. ;  upon  demurrer,  tue 
declaration  was  holden  ill ;  for  where  the  party  to  whom  the 
)ict  is  to  be  done  does  not  come  to  the  time  and  place  ap- 
pointed, the  other  ought  to  shew  that  he  came  at  the  last 
time  of  the  da^  which  the  law  has  appointed  for  the  doing 
the  act;  and  it  he  came  there  before,  ne  ought  to  shew  that 
he  continued  there  to  the  last  time.  And  that  as  the  stock 
could  only  be  transferred  when  the  Company's  house  was 
open,  which  was  at  stated  hours  of  the  day,  the  plaintiff 
.should  have  averred  the  usage  of  the  company  in  that  re- 

Sect,  and  that  he  came  there  at  the  proper  time,  and  staid 
ere  until  after  the  house  was  shut. 

So  where  in  assumpsit^  for  not  accepting  stock  agreed  to 
be  transferred  by  the  plaintiff  at  the  request  of  the  defen- 
dant, the  plaintiff  averred  that  he  was  ready  and  willing,  and 
offered  to  transfer,  and  requested  the  defendant  to  accept 
the  stock,  which  he  refused;  and  it  appeared  in  evidence 
that  the  contract  for  the  said  of  the  stock  was  made  on  the 
5th  of  May,  1803,  a  little  before  13  o'clock  at  noon:  but 
there  was  not  any  proof  of  any  direct  application  made  to 
the  defendant  to  accept  the  stock  on  tnat  day,  nor  was  it 
abewn  that  the  plaintiff  had  waited  until  the  closing  of  the 

■  Lancaibire    ▼.    KilUofwoitlu    Ld.    t  BofdaiavcT.QKgoi7,6EMt'kR.|CMr. 
^pjn.  686.  Com.  Rep.  116.  2  Salk. 
689.  and  13  Mod.  629. 


(61)  This  case  in  strictness  belongs  to  another  title ;  but  as  I  am 
not  aware  of  any  distinction -between  covenant  and  assumpsit,  in  re- 
spect of  the  doctrine  here  laid  down,  and  as  the  reasoning  of  this  de-^ 
•cision  was  adopted  in  the  succeeding  case,  1  have  availed  myself  of 
this  opportuni^  of  inserting  it. 
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transfer  bookft  at  the  bank  for  the  defendant  to  appear  and 
accept  the  tradsfer;  but  a  few  days  afterwards  itn  offer  was 
made  of  the  stock,  which  was  then  refused :  on  motion  for 
setting  aside  the  verdict  which  bad  been  given  Uft  the  plain- 
tiff, it  was  hotden,  that  the  allegations  of  the  declaration 
were  not  supported  by  the  evidence;  Lord- Ellenborough, 
C  J.  observing,  that  the  plaintiff  could  not  sustain  the  ac- 
tion without  shewing  a  tender  of  the  stock  and  refusal,  or 
that  which  in  law  was  tantamount  to  a  tender  and  refusal ; 
and  that  must  be  by  shewing  either  an  actual  tender  and 
refusal,  which  was  not  pretended  to  have  been  done  in  this 
case  until  after  the  5th  of  May,  (the  day  on  which  it  was 
evident  that  the  contract  was  meant  to  be  performed,  the 
price  being  calculated  accordingly) ;  or  by  shewing  that  the 
plaintiff  staid  at  the  bank  to  the  last  time  of  that  day  when 
a  tender  could  have  been  made,  which  was  so  long  as  the 
transfer  books  remained  open,  and  that  he  was  there  ready 
to  have  transferred,  if  the  defendant  had  been  there  and  would 
kave  accepted  the  stock;  which  would  have  been  a  sufficient 
substitution  of  the  more  formal  evidence  of  an  actual  tender 
and  refusal ;  but  here  there  was  neither  ^  tender  in  fact  nor 
in  law. 

Concurrent  i^cfjr.— 2ndiy.  Where  ii  is  agreed  that  two 
coDcgrrent  acts  shaJl  be  performed,  the  one  by  A.  and  the 
other  by  B.  at  the  same  time,  one  party  cannot  maintain  an 
action  against  the  other  without  averring  either  performance, 
or  that  which  is  equivalent  to  performance  of  his  part  of  the 
agreement  (6S): 

As  where  the  declaration  stated",  that  in  consideration 
that  the  plaintiff  had  bought  of  the  defendant  a  quantity  of 
wheat  at  a  certain  price,  to  be  paid  by  plaintiff  to  defendant, 
defendant  tindertooK  to  deliver  the  wheat  to  pliiintiff  at  S,  in 
one  month  from  the  time  of  sale,  and  then  averred,  that  al- 
though plaintiff  always  from  the  time  of  sale,  for  one  month 
following  and  afterwards,  was  ready  and  willing  to  receive 
the  com  at  S.,  yet  the  defendant  had  not  delivered  the  same: 
after  verdict  for  the  plaintiff,  upon  the  general  issue,  judg- 

tt  Hoffttm  ▼.  Lamb,  7  T.  R.  125.  cited  2  N.  R.  233,  240.    Smith  r,  Wood- 

houae. 


(62)  **  If  two  men  agree,  one  that  the  other  shonld  have  his 
hone,  the  other  that  he  will  pay  ten  pounds  for  it,  an  actibn  does 
not  Ke  for  the  money,  until  the  horse  be  delivered,"  Per  Holt,  C.  J. 
in  Thorpe  V.  Thorpe,  Salk.  171,  2. 
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meot  was  arrested ;  because  it  was  not  averred,  that  the  plaii>- 
tifF  had  tendered  to  the  defepdant  the  price  of  the  com,  or 
that  he  was  ready  to  have  paid  for  it  on  delivery ;  Lawrence, 
J.  observing^  that  "he  considered  this  as  an  agreement  by 
the  defendant  to  deliver  the  corn  at  S.  on  being  paid  for  it; 
that  the  payment  of  the  money  was  to  be  an  act  concurrent 
^ith  the  delivery,  and  said  the  case  was  like  that  of  Callonel 
Y.  Briggs,  Sulk,  112, 113.;  where,  on  an  agreement  to  pay  so 
much  money  six  montiis  after  the  bargain,  the  plaintiff  trans- 
ferring stock;*  Holt,  C.  J.  said,  *  if  either  party  would  sue 
upon  this  agreement,  the  plaintiff'  for  not  paying,  or  the  de- 
fendant, for  not  transferring,  the  one  must  aver  and  prove  a 
transfer  or  a  tender  ;*  he  did  not  say,  that  the  not  doing  it 
should  come  from  the  defendant  by  way  of  excuse,  but  that 
t^e'doing  it  must  be  alleged  in  the  declaration.  The  tender- 
ing of  the  money  by  the  plaintifi*  made  part  of  the  plaintiff's  ■ 
title  to  recover,  and  he  must  set  forth  the  whole  of  his  title,** 

But,  after  verdict  (63),  an  averment,  that  the  plaintiff  w^ 
ready  and  willing  to  perform  his  part  of  the  contract,  has 
been  bolden  sufficient. 

As  where  ussumpsit  was  brought  for  the  non-delivery  of 
a  quantity  of  malt',  which  the  plaintiff  had  bought  of  the 
detendant  at  a  certain  price,  and  which  defendant  undertook 
to  deliver  on  request ;  and  the  plaintiff  averred,  that  aithouffli 
on,  &c.  at  &c.  he  requested  the  defendant  to  deliver  the  malt^ 
<md  was  then  and  there  ready  and  witling  to  pay  the  defen^ 
dsnt  for  the  same,  according  to  the  tern^s  of  the  sale,  tand 
although  he  was  then  and  there  ready  and  wilUnff  and  offered 
U)  accept  and  receive  the  malt  from  the-  defendant,  yi^t  he 
4id  not  deliver  the  same ;  after  verdict  for  the  plaintiff,  it  V&s 
moved,  in^rrest  of  judgment,  that  the  declaration  was  de« 
fectivQ,  because  it  only  av^rrad  a  readiness  and  willingness 
in  the.  plaintiff  to  p^y  foF  the  malt,  and  did  not  aver  an  actual 
tender  of  tlie  price  agreed  upon;  but  the;  court  over^rul^ 
the  objection,  and  held  the  av^o^ent  sufl^ci^nt. 

X  Rawaon  v.  Johuoo^  1  East's  R.  29$ . 


(63)  This  ^proposition  is  qualified  by  confining  it  |q  ca$es  ..after 
verdict,  because  it  has  not  as  yet  been  determined,  that  an  aver- 
Qtent  of  tbi^  kind  wojuld  be  good  upon  demurrer.  It  must,  Jio^ever, 
be  admitted,  that  some  of  the  judges  (especially  Lawrence,  J4  in 
kawson  V.  Johnson,  seem  to  have  beep  of  opinion,  .that  such  ^^ 
averment  would  have  been  sufficient  even  on  demt^rrer.  ■ 
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.  So  where  the  declaration  stated  ^  that  the  plaintiff  had 
boug;ht  of  the  defendant  a  quantity  of  oats  at  a  certain  price 
per  quarter,  which  defendant  had  undertaken  to  deliver  some 
time  between  Michaelmas  and  Lady-day ;  and  although  the 
defendant  did»  in  part  performance  of  his  promise,  deliver 
to  the  plaintiff  a  part  of  the  oats,  and  although  the  time  for 
the  delivery  of  the  residue  was  long  since  elapsed,  and  the 
plaintiff  w(u  during  all  that  time,  and  still  is,  ready  to  receive 
the  residue  of  the  oats,  and  pay  for  the  same,  at  the  price 
agreed  upon,  yet  the  defendant  had  not  delivered  thesame« 
After  verdict  for  the  plaintiff,  an  objection  was  made  in 
arrest  of  judgment,  because  it  was  not  averred  in  the  decla- 
ration, that  plaintiff  had  performed  his  part  of  the  contract 
by  tendering  the  price  of  the  corn.  But  the  objection  was 
over-ruled  by  the  court,  and  on  the  authority  of  the  pre- 
ceding case  of  Rawson  v.  Johnson,  they  held  the  averment 
sufficient 

In  an  action*  for  not  delivering  a  quantity  of  oil,  the  de- 
claration contained  an  avenuent,  thai  the  plaintiff  loas  al* 
ways  ready  and  willi.ng  io  accept  it,  and  pay  for  the  same  on 
the  terms  agreed  upom  yet  the  defendant  would  not  deliver 
it,  whereby,,  J^c  The  plaintiff  proved  the  contract,  and  a 
deroaad,  on  bis  part,  of  the  oil  in  question;  but  jt  was  ob- 
Jected,  on  the  part  of  the  defendant,  that  the  plaintiff  should 
have  proved  that  be  was  ready  and  willing  to  pay  for  the  oil: 
Gibbs,  C.  J.  was  of  opinion,  and  the  court  afterwards  con- 
curred with  him,  that  the  delivery  of  the  oil  and  payment 
for  it  were  to  be  concurrent  acts ;  and  that  it  was  not  neces- 
sary for  the  plaintiff  to  prove  that  he  had  offered  the  money 
to.  the  defendant,  till  tne  defendant  was  ready  to  perform 
his  part  of  the  contract  by  delivering  the  oil.  By  the 
demand  which  he  made  on  the  defendant,  he  proved  himself 
to  be  ready  and  willing  to  pay  for  the  oil  when  delivered. 

The  defendant  became  the  purchaser  of  a  leasehold  estate, 
sold  by  public  auction.  By  tne  conditions  of  siale  it  was  sti- 
pulated that  the  purchaser  should  immediately  pay  down  a 
deposit  in  part  of  the  purchase  money,  and  sign  an  agreement 
for  payment  of  the  remainder,  within  twenty-eight  days  from 
the  day  of  sale,  when  possession  should  be  given  of  the  part 
m  band,  and  that  the  purchaser  should  have  proper  convey- 
ances and  assignments  of  the  leases,  without  requiring  the 
lessor^B  title  on  payment  of  the  remainder  of  the  purchase 


J  Waterboute  v.Skii»er,  2  Bos.  a 
rol.447. 


s  WiUci  T.  AUdMon,  1  Manh,  412.  ra- 
co|pDiis«l  ia  L«vy  ▼.  Ld,;  Hiitei^  y 
Taunt  3 IS.  ^ 
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money.  In  an  action  of  atwumpsit,  brought  by  the  seller  for 
non  performance  of  the  conditions'  on  the  part  of  the  pur- 
chaser, the  declaration  stated  in  the  iRrst  count,  that  the 
piaiutiliis  gave  the  defendant  possession  according  to  the  con- 
ditionsy  and  were  also  ready  and  willing  to  eivehim  proper 
conveyances  and  assignments  of  the  leases  of  the  estate,  on 
payment  of  the  remainder  of  the  purchase  money;  and  the 
second  count  stated,  that  the  plamtifis  contract^  with  the 
defendant  to  sell,  and  the  defendant  to  purchase  an  estate; 
and  that  on  the  plaintiff  *s  having  promised  the  defendant  to 
convey,  he  promised  to  accept  the  conveyance  and  pay  the 
remainder  of  the  purchase  money  in  a  reasonable  time :  that 
although  the  plaintiffs  were  ready  and  willing,  and  offered  to 
convey  and  assign  to  the  defendant,  and  although  a  reasonable 
time  had  elapsed  for  accepting  the  conveyance,  yet  the  de- 
fendant would  not  accept  it,  or  pay  the  remainder  of  the  pur- 
chase money.  On  a  motion  in  arrest  of  judgment,  on  the 
ground  that  the  plaintiti^  had  not  set  out  their  title,  or  ten- 
dered the  conveyances  to  the  defendant,  it  was  holden*,  that 
the  plaintiffs  were  not  bound  to  set  out  their  title,  and  that 
the  allegation  of  their  being  ready  and  willing  to  convey,  were 
equivalent  to  a  performan^  of  the  conditions  on  their  parts; 
but  that,  at  alt  events,  such  objections  could  not  be  supported 
after  verdict 

Where  it  is  agreed  that  some  act  shall  be  performed  by 
each  of  two  parties  at  the  same  time^,  he  who  was  ready  and 
offered  to  perform  his  part,  but  was  discharged  by  the  other, 
may  maintain  an  action  against  the  other  for  not  performing 
his  part  of  the  agreement 

Mutual  Promises, — 3rdly,  Where  there  are  mutual  pro- 
mises, and  the  mere  promise,  and  not  the  performance  thereoj^ 
is  the  consideration  of  the  agreement  (64),  there  an  action 
may  be  maintained  by  either  party  %  without  averring  per- 
formance of  the  agreement  on  his  part : ' 

As  where  the  declaration  stated,  that  it  was  agreed  that  a 
raoa  should  be  run  between  a  horse  of  the  plaintiff  and  one 

a  Fenx.T.WiUUuiu,l  Mooi«,(Ci*  )49S.    b  Jonet  v..  Barklcy,  Doug.. 684. 
8  Taunt.  erZ.  S.  C.  c  Hob.  106. 


(64)  ''  Whether  one  promise  be  the  consideration  of  another,  or 
whether  the  performance,  and  not  the  mere  promise,  be  the  con- 
sideration, must  be  gathered -from,  and  depends  entirely  upon,  the 
words  and  nature  of  the  agreement."  Per  Lawrence,  J.  in  Glaze^ 
broolL  V.  Woodrof,  8  T.  R.  373. 
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of  J.  &',  and,  in  consuleration  that  the  plaintiir  had  agreed 
to  deliver  to  the  defendant  a  quantity  of  clotli,  trie  defend- 
ant agreed  to  pay  the  plaintiff  a  sum  of  money  in  case  J.  S.*b 
horse  should  beat  the  plaintif}**8  horse,  and  then  averred, 
that  J,  S.'8  horse  won  the  race.  After  verdict  for  th^  plain- 
tiff,  an  exception  was  taken  ia  arrest  of  judgment,  because 
it  was  not  averred  in  the  declaratioo*  that  the  cloth  was  de- 
livered to  the  defendant;  but  the  court  over-ruled  the  ex- 
ception, observing,  that  this  was  an  action  founded  on  nju- 
tual  promises,  and,  therefore,  it  was  not  necessary  for  the 
plaintiff  to  make  an  averment  of  the  delivery  of  the  cloth ; 
and  Denison,  J.  took  this  distinction,  *'  where  a  plaintiff 
declares,  that  in  consideration  he  would  deliver  to  the  de- 
fendant a  piece  of  cloth,  he,  the  defendant,  should  pay  a 
8um  of  money  for  it,  an  averment  of  the  deliveiy  of  the 
cloth  is  necessary ;  but  if  the  plaintiff  states  an  agreement, 
and  then  states  that  in  consideration  of  such  agreement,  &c. 
in  that  case  an  averment  is  not  necessary.'* 

*  Having  thus  illostrated  the  nature  of  conditions  prece* 
dent,  concurrent  acts,  and  mutual-  promises,  it  remains  only 
to  add,  that  there  are  not  any  technical  words  by  which  any 
of  these  considerations  are  constituted*  The  principal  dif- 
ficulty in  the  construction  of  agreements  consists  in  disco- 
yering,  whether  the  consideration  be  a  condition  precedent, 
a  concurrent  act,  or  a  mutual  promise.  Tbis»  however, 
must  be  collected  from  the  apparent  intention  of  the  parties 
to  the  agreement  The  intention  of  the  parties*  is,  or  is 
assumed  to  t)e,  the  governing  principle  of  all  the  late  deter- 
minations. When  the  nature  of  the  consideration  is  ascer- 
tained, the  rules  respecting  the  averments  before  laid  down 
invariably  hold.  If  the  raider  wishes  to  pursue  this  subject 
further,  he  will  find  the  cases  relating  to  it  fully  collected 
and  commented  upon,  in  Mr.  Serjeant  Williams's  edition  of 
Saunders,  vol.  i.  p.  330.  n.  4.  vol.  ii.  p.  359.  n.  3.  See  also 
Mr.  Durnibrd's  note  in  Willes's  Rep.  p.  157*  and  post,  tit 
Covenant 

4  Martiiidale  r. Fnber,  1  Wilt.  S8.  io8miUi  v«Wdodboiii€,2 Bos.  IbPul. 

c  Fer  GroM,  J.  in  Glatebrook  v.  Wood-       N.  R.  340. 
row,  8  T.  R.  373.  per  Sir  J.  M andlcld 
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IV.  Of  the  Pleadings  : 

1.  Of  the  General  Jlnt«,  aifd  what  mof  he  gkren  m  Ewidewve 

Wider  iL 

2.  Accord  and  Satiefaeiion, 
3*  Infancy » 

4«  Payment* 
5.  Rehaee. 

1.  Of  Lvm&eOhn.  2.  OfSet^f. 

7,  Tender. 


h  Of  the^Qeneral  leette^    and  what  may  Ve  9mm  m   Evidenm 

tmderiL 

1.  General  Issue^r-^THJt  general  iMoe  in  this  acticD  is  noo 
assampftit.  If  by  mistake  not  guilty  be  pleaded,  instead  of 
DOn  assumpsit,  such  plea  will  be  bad  on  demurrer^  but  aided 
after  verdict*. 

To  a  declaration  in  assumpsit  consisting  of  sdrerel  counts 
upon  several  promises,  the  defendant  may  plead  non  assump- 
sit generally  ^ 

Tlie  general  issue  may  be  pleaded^  if  there  baa  not  been 
any  contraot  between  tfaie  parties^  or  if  the  real  ccmtract  be 
differept  from  that  on  which  the  plaintiff  has  declared;  e.gm 
if  the  contract  was  made  with  the  plaintiff,  and  other  per^ 
sonsv  not  named  in  the  action^  (60) ;   or  if  the  contract  wa» 

f  Ifairftam  t*  Gibb^  S  Str.  103S.  and    h  Taylor  t.  Willes,  Cfo.  Car.  SIS. 

Ca.  Tenp.  Hard.  173.    Adjudged  on    I  Per  Haymoad,  C.  J.  Legiise  v^dnaw 

■pecial  demurrer.  paote,  Stx.  820. 

r  Ebingloa  V.  Soibant,   1  hew.  U2, 
.  Cori>ynT.Browii»Cro.£Ilt.490. 


(65)  In  an  action  on  a  tort,  a  different  mle  holds;  for  there,  if  one 
only  of  several  persons,  who  ought  to  join,  brine  the  action,  the  de- 
fendant can  take  advantage  of  it  by  plea  in  uMitement  only,  al- 
though the  defect  appear  on  the  face  of  the  declaration,  Addiaoo 
T.  Overend,  6  T.  R.  766.  5  East^s  R.  407,  except  for  the  porpoae 
of  preventing  the  plaintiff  from  recovering  any  more  than  his  snase 
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wifiAe  with  the  plaintiir  only,  and  tiie  action  io  brought  by 
the  plaintiff  and  another*'. 

Under  the  general  issue  every  thing  may  be  given  in  evi- 
dence which  disaiFirms  the  contract;  e.  sr,  the  coverture  of 
the  plaintiff  (5*())  or  defendant  atUke  time  of  making  the 
conUactK  In  like  manner  the  the  defendant  may  give  in  evi- 
dence,  in  order  to  avoid  the  contract,  gaming",  infancy", 
usury*. 

If  the  contract  be  good  in  law,  and  not  performed,  the 
defendant  may,  under  the  general  issue,  in  certain  .cases,  ffive 
in  evidence  some  legal  excuse  for  the  non-performance  of  it, 
as  accord  with  satisfaction.!*,  a  discharge  before  breach  (67]l, 
foreign  attachment^,  or  a  release '. 

Matter  of  law,  which  amounts  to  the  general  issue,  may 
be  pleaded  or  given  in  evidence*. 

k  Wildbniv.  Wo(M^  1  £if.  N.P.  C  p  Adm.per  Holt,  C.J.  in  Panmourv. 

ia2.  .  JohDitoa,   Ift  Mod.  376.  lA  ^Ap9^ 

1    Adm.  in  Jamet  t.  Fowks,  12  Mod.  566.  S  C. 

101.  and  dailj  practice  at  Visi  Prius.  q  Welles  y.  Needbam,  Lord  Rajm'.  i^. 

m  Adn.  by  the  Court  in  Hutiej  ▼.  Ja-  Natbab  t.  Giles,  5  Taant  9681 1.  #. 

cob.  Lord  Ilaym.  89.  r  Miller  v.  Arii,   Middlesex  Sittinyi 

o  Darbj  v.  fioucber,  Salle.  279.    Sea-  after  Af .  T.  41  O.  $.  per  Kenjon,  C.  4. 

son  ▼.  Gilbert,  2  Lev.  144.  '  MSS.    HawJey  t.  Peacock,  2  Cam^. 

o  Bernard  ▼.  Saul,  Str.  498.  and  Fort.  M.  P.  C.668.  S.  P. 

336.  cited  in  BuU.  N.  P.  152.  s  Jamcft  v.  Fowka»  18  Hod.  101 . 


of  the  damages.  Nelthorpe  v.  Dorriogton,  2  Lev.  113.  Indeed 
ID  assumpsit  against^  one  or  more  defendauti*  if  any  of  the  pertons 
who  ought  to  be  joined  are  omitted,  the  dd'eudant  can  only  tab 
aclvantage  of  it  by  a  plea  in  abatemeut.  Rice  v.  Shute,  5  Burr. 
2611.  Abbot  ▼.  Smith,  2  Bl.  R.  947.  Germain  v.  Frederick,  B. 
R.  T.  25  G.  3.  1  Saund.  291.  c  Serjeant  Williams's  edit.  Dixon 
▼.  Bowman,  Mich.  1776,  there  cited.  Evans  v.  Lewis,  Exche- 
quer, E.  1774.  1  Saund.  291.  b.  S.  P.  The  replication  to  thii 
plea  usually  denies  that  the  promises  were  made  pointier.  Upon 
this  issue,  the '  counsel  for  the  plaintiff  begins,  as  it  is  incumbent 
on  the  plaintiff  to  prove  his  damages.  Rooey  v,  Howard,  2  Stark. 
N.  P.  d  555. 

(56)  But  if  the  plaintiff  take  husband  after  the  suing  out  of  the 
writ,  and  before  declaration,  the  defendant  can  take  advantage  of 
the  coverture  by  plea  in  abatement  only.  Morgan  v.  Painter,  E. 
35^0. 3.  B^  R.  ^T.  R:  265. 

(67)  A  promise,  before  it  is  broken,  may  be  discharged  fay  a  parol 
agreement,  but  after  it  is  broken  it  cannot  be  dischaiged  without 
deed,  by  any  new  agreement,  without  satisfieiction.  Per  Holt,  C.  J; 
12  Mod.  538.  S.  P.  adm.  in  Edwards  v.  Weeks,  1  Mod.  262. 
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PaymeBt  before  action  brought,  may  be  given  io  ef  ideoce^ 
under  the  general  issue. 


2.  Accord  and  SaJtisfaction* 

Accord  and  SaUsfaction.^^AQCord  with  satisfaction  is  a 
good  plea  in  bar  to  the  action  %  because  damages  only  are  re- 
coverable ;  and  accord  with  satisfaction  to  one  defendant  is  a 
bar  to  all". 

This  plea  is  frequently  pleaded  specially ;  but  it  may  be 
given  in  evidence  on  the  general  issue'  (68 J. 

An  accord  to  make  a  goo^  plea  must  be  perfect,  com- 
plete, and  executed^ :  for  an  accord  executory  is  only  sub- 
stituting one  cause  of  action  for  another,  which  might  go  on 
to  any  extent  Hence,  a  plea  of  accord  to  do  several  tbings% 
with  an  averment  of  performance  of  some  onty,  and  of  an 
offer  to  perform  the  rest,  is  bad.  So  where  to  an  assumpsit 
on  a  promissory  note,  the  defendant  pleaded  an  agreement* 
between  the  defendant  and  plaintiff,  with  other  creditors  of 
the  defendant,  that  they  would  accept  a  composition  in  sa- 
tisfaction of  their  respective  debts,  to  be  paid  in  a  reason- 
able time,  and  then  averred  a  tender  and  refusal  on  the  part 
of  the  plaintiff  of  the  com|)08ition :  on  demurrer,  the  plea  was 
bolden  bad. 

Acceptance  of  a  security  for  a  lesser  sum  cannot  be  pleaded 
in  satisfaction  of  a  similar  security  for  a  greater. 

To  an  action  of  indebitatus  assumpsit  for  16/.^  the  defend- 
ant pleaded,  that  he  gave  the  plaintiff  a  promissory  note 
for  5/.  in  satisfaction,  and  that  the  plaintiff  received  it  in  sa- 
tisfaction ;  the  plaintiff  put  in  an  immaterial  replication,  to 
which  the  defendant  demurred :  after  judgment  ror  the  plain- 
tiff in  C.  B.  it  was  objected  on  error  in  B.  R.  that  the  plea 
was  ill,  it  appearing  that  the  note  for  5/.  could  not  be  a  satis- 
faction for  1 6/. ;  and  per  Pratt,  C.  J.  we  are  all  of  opinion 

t  D3rer,75  b.  z  Sbephaid  ▼.  Uwii,T.  Jodci,  6. 

u  9  Rep.  79b.  a  Heatlieote  ▼.  CiookihaokB,  2  T.  R. 

i^Seeaote^p.  119:  84. 

y  FeytM*!  eaic, 9  R«p.  79b.  b  Ctunbcr  ▼.  Waie, Str.  4ae. 


(68)  «« It  is  indulgence  to  give  aocoid  with  satisfaction  in  evi- 
dence, upon  wm  assanmUf  but  it  lias  crept  in,  and  it  now  tettltd«'* 
Psr  Holt,  C.  J.  12  Mod.  Z77. 
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UiU  the  pAea  is  not  good ;  bb  the  phUotiff  had  agood  cause 
of  action^  it  can  only  be  extinguiabed  by  a  satiafaction  which 
he  agrees  to  accept»  and  it  is  not  his  agreement  alone  that  is 
sufficient,  but  it  must  appear  to  the  court  to  te  a  reasomible 
•  satisfaction.  If  5/.  be  (as  is  admitted)  no  satis&ction  for  I5l^ 
why  is  a  simple  contract  to  pay  5/.  a  satisfaction  for  ano- 
ther simple  contract  of  three  times  the  value  ?  In  the  case 
of  a  bond,  another  bond  has  never  been  allowed  to  be  plead- 
ed in  satisfactions  without  a  bettering  of  the  plaintiflTs 
case,  as  by  shortening  the  time  of  payment  Judgment  af« 
firmed  (69). 

So  where  in  an  action  of  indebitatus  astumpsit  for  goods 
sold  and  delivered',  to  which  the  defendant  pleaded  non 
assumpsit,  it  appeared,  that  the  defendant,  prior  to  his  in- 
solvency, was  inaebted  to  the  plaintiff  in  501.  for  goods  sold 
and  delivered ;  that  the  defendant,  in  consequence  of  bis  in- 
solvency, had  compounded  with  all  his  creditors,  and  pidil 
them  7««  in  the  pound,  and  at  the  time  of  such  payment  to 
the  plaintiff,  promised  to  pay  him  the  residue  of  his  debt, 
when  he  should  be  of  ability  so  to  dt>,  which  he  was  proved 
to  have  been  before  action  brought :  To  meet  this  case,  the 
defendant  produced  a  receipt  aimed  by  the  plaintiff  for  the 
composition  of  7i*  in  the  pound  for  his  debt,  which  he  ac- 
knowledged to  be  in  full  of  all  demands,  and  then  insisted . 
that  this  receipt  was  a  discharge  of  the  promise.  A  verdict 
having  been  found  for  defendant,  on  a  motion  for  a  new  trial. 
Knight  V.  Cox,  Bull.  N.  P.  153.  was  cited  for  the  defendant, 
where  the  creditor  having  accepted  a  composition,  and  signed 
a  release  tot  the  defendant,  who  in  consideration  thereof  pro* 
mised  to  pay  him  the  entire  debt,  it  was  hoklen,  that  the 
release  was  a  good  defence  to  an  indebitatus  assumpsit  for 
the  original  cause  of  action :  But  Lord  Ellenborough,  C.  J. 

€  Manhood  ▼.  Crick,  Gio.  BUx.  710.     '  d  Fitch  ▼.  autton,  6  Eact't  R.  SSO. 
Cro.  04r.  85.  and  Lorelace  t.  Cocket, 
Hob.  as,  60.  S.  P. 


(69)  Lord  Enenborongh,  C.  J.  in  speaking  of  this  esse  of  Cuow 
ber  V.  Wane,  in  Fitch  v.  Sutton,  5  East,  232,  observed,  that  thongh 
it  bad  been  said  by  him  in  aij^ument,  in  Heathoote  v.  Crookshanks, 
2  T.  R.  26*  to  have  been  fienied  to  be  law,  and  in  confirmation  of 
that.  Boiler,  J.  afterwards  refiirred  to  a  case  (stated  to  be  that  of 
Haidcastle  v.  Howard,  H.  26  Q.  3.)  yet  he  (Lord  Ellenboroi^) 
could  not  find  any  case  of  that  sort ;  on  the  contiarv»  the  decisioB  in 
Cumber  v.  Wane  was  direcdy  supported  by  thf  authority  of  Pinnel*s 
case,  &  Rep.  117.  and  it  did  not  appear  that  Pinners  case  had  ever 
been  <|uestioned« 
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■djtt'that  due  the  original  contra^  wm  extkigbiriied  by 
tbe  i^kfut&t  bdt  itooutd  not  be  pretended  that  a  Heceifit  erf 

Jaartdnly»  Uiotogh  expressed  to  be  in  iTull  of  all  demands,  must 
a^e' the  tamie  operation  as  a  release;  it  was  impossible  to 
fiodtend  that  an  aceeptaiic^  of  17 L  10«.  was  an  extinguishment 
is£m  debt  of  50/.  He  udded,  that  there  must  be  some  consi- 
deration for  tbe  pelinquisbinent  of  the  rediriue,— -something 
tioHi4;eral,  to  shew  a  ptiMibility  of  benefit  to  the  party  relin- 
^aiabing  his  further  claim^  otherwise  the  agreement  was'  mt^ 
diim  pactum  (70).  But.  the  mere  promise  to  pay  the  rest 
when  of  ability,  put  the  plaintiff  in  no  better  condition  thah 
*  ^  waf .  ip  before.    Rukt  ipr  new  triaU  absolute. 

Bttt'lfae  defen^t  may  plead^  that  he  was  the  pa^ee  of  li 
womisaeiy  note^  and  that  h^  indorsed  it  to  the  plamtiff  on 
aiseoobi  of  the  debt  sued  foil;  because,  though  the  promis- 
sory aottt  is  not  $,  security  of  a  higher  nkture  than  the  simple 
bbtitract  debt  sought  to  be  recovered  in  the  action  of  assump- 
sit, yet  it  gires  the  plaintiff  the  advanta^  of  holding  a  third 
person  liable  to  him. 

It  will  be  observe^,  that,  in  the  preceding  *case,  the  secu- 
rity was  given  for  tJ^e  whole  debt;  and  this  seems  necessary 
to  entitle  the  partj^  to  plead  it  in  bar ;  for  where  a  debtor 
baid  compounded  with  nis  creditors,  giving  them  the  secor 
rity  of  a  third  person  for  payment  of  pari  of  £he  stipulated 
dividend,  it  was  bolden,  that  he  was  not  dii^charged  upon 
payment  of  that  part  only,  the  residue  continuing  unpaid'. 

And'  furthefp  although  if  creditors  simply  agree  to  accept 
ksa  from  their  debtor  than  their  just  demand,  that  will  not 
bind  tbem:;  yet;  if  upon  the  faith  of  such  an  agreement  a 
third  penon  (also  a  creditor)  be  induced  to  become  surety 
for/any  part  of  the  debts,  on  tlie  gnmnd  that  the  party  will 
be  therebv  discharged,  the  agreement,  though  not  under 
s^,  will  be  binding;  snd  a  crraitor,  after  the  security  given 
has  been  paid,  cannot  sue  for  the  residue  of  his  demand;  for 
that  would  be  a  fraud  on  the  surety', — N*  It  did  not  appear, 

4r  Xeaidbks  y.  Moigtn,  6  T.  R.513.  ley  vJtlresory,  2  Camp.N.P.  C.8S3. 

f  Wj|))Lex  v.Seaboiyi^  1  T^ant  5^6.  Apd  Wpod ▼. Robert*,  SSUrk. N.#. 

g  Htaaama  ▼.  Magnus,  ft  Caqop.  N.  P.  .C.  417,  Abbots  C.  J. 
C.lW.llEas^SO.    See  tUQ  Brad- 


•  •  _•  »      •  "» { 


.  \7ifl  fa  Lynii^V.  Brace,  2  H.  BL'31^.  it  was  holden,  that  an 
agreetni^t  to  Accept  a  composition  in  satisfaction  of  a  debt  was  not 
li  safRcient  consideration  to  support  k  promise  by  tbe  debtor  to  pay 
the  composition. 
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In  ^i*  eaie,  that  the  plamtiflF  had  induced  nay  of  the  4MJier 
creditors  or  the  autety^  to  si^  the  agreemedt-^If  the  cred^ 
toFB  sign  an  agre^ent  to  gii^e  the  debtor  time  for  the  pajfc- 
ment  of  their  respective  demands,  and  to  taike  his  prominwy 
notes  for  the  amount,  they  cannot  sue  for  the  original  cause 
of  action,  without  proving  that  the  agreement  has  beeD  broken 
on  the  part  of  the  debtor^. 


3.  Infim^. 

3.  Infancy.'^The  defendant  may  either  plead  specially,  or 
give  in  evidence  on  the  general  issue  non  assumpsit  \  that  be 
was  an  infant  at  the  time  of  making  the  promise  (71). 

Tliis  privib^  of  avoiding  continct^^  which  the  law  con- 
fers on  audi  as  enter  into  them  during  their  minority,  thait 
is»  (Iqr-the  law  of  England)  within  the  age  of  21  years,  is  a 
personal''  privitese,  the  benefit  of  which  must  be  claimed  by 
the  infant^  and  which  cannot  be  exercised  for  him  by  any  other 
person. 

The  plea  of  infancy  OMght  not  tp  he  pleaded  l^jr.attprpey, 
but  by  guardian ;  for  an  infant  camiot.iippoint  ffq  ^tioTaey\,.,, 

In  caiie?  where  the  contract  deplaved  on  by  the  phMntiff  tuia 
been  made  with  the  hiftnt  fop  nedeasariea  suitable  to  Ua 
estate  and  dmee,  the  plea*  of  infttney  will  not  operate  as  a  bar 
to  the  plaintilra  dethand';  fbr  the  law  petaiita  an  infcnt  tb 
bind  himself,  either  by  simple  contract,  or  single  bill^  foi;  ne- 
cessaries'*, (viz.)  necessary  meAt,  drink,  appaveli  pcoper  in» 
struction,  and  the  like;  hence  it  frequently  beeonea  a  quea» 
tion,  what  are  necessaries. 

In  an  action  for  goods  sold  and  delivered*,  it  appeared  that 
^fi  goods  in.quettipQ  were  a  livery  for  a  servant  ot  the  defen- 

k  BooUib^  Y.  Sowden,  3  C9amp.  N,  P.       |fi'T|p]or  v.  Pate»  4  £19.  K.  P*  C. 

Ckl7/).    Bot afeCmolej T. HUiagr,  »  lf7.. .        .,  .  ,  ^  ^   ,    . 

a  M.  and  S.  122.  .         .  I  Hunel  t.  £e«,  1  Lev.  S6.  S7. 

f  B^DT.  Gilbert,  2  Lev.  144.  m  1  Intt  172.  %. 

k  Per  Eyre,  C.  J.  in  Keane  t:  Boyoot,  a  Han4t  T.SliheyfaT.R^avs. 

2  H.  fil.616.  and  EUenborougfa,  C.  J. 


(71)  Payment  of  money  ipto  court  will  not  precladi  a  defebdhbl 
from  avaihng  himself  of  nis  iaffmcy,  because  tne  money  niay  hava 
been  paid  into  eoolrt  fbr  necettaries.  Per  Bdler,  J.  in  Hitehosck  v« 
Tyson,  2  Esp.  N.  P.  C.  48L  B. 
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dant,  who  was  a  oiptaiD  in  the  army^  and  cockadea  for  some 
of  the  aoldiers  belonging'  to  his  company*  The  defendant 
relied  on  bis  infancy^  insisting  that  the  |;oods  in  question 
were  not  within  the  description  of  necessaries  ;  the  judge  left 
it  to  the  jury  to  cobsider  whether  the.  livery  was.  not  suitable 
»to  the  degree,  and  the  cockades  a  necessary  expense,  inciden- 
tal to  his  situation ;  and  the  jury,  being  of  that  opinion,  found 
a  verdict  for  the  plaintiff.  On  a  motion  for  a  new  trial.  Lord 
Kenyon,  C.  J.  said,  that  the  cockades  could  not  be  considered 
as  necessaries  for  the  defendant,  and  ought  not  to  have  been 
included  in  the  damages ;  but  with  respect  to  the  livery,  he 
could  not  sav  that  it  was  not  necessary  for  a  person  in  the 
situation  of  defendant  to  have  a  servant  (72) ;  and  if  it  was 
proper  for  him  to  have  one,  it  was  necessary  that  the  servant 
should  have  a  livery*  The  chief  justice  added,  that  however 
inclined  he  was  in  general  to  protect  infants  against  improvi* 
dent  contracts,  yet  he  thought  this  case  fell  within  the  fair 
liability  which  the  law  impeded  on  infents  of  being  bound  for 
necessaries,  which  was  a  relative  term  according  to  their  sta* 
tion  in  life  (73)*  The  rule  for  a  new  trial  was  discharged, 
the  plaintiflTs  counsel  agreeing  to  strike  out  the  amount  of 
the  cockades. 

A  copyhold  estate  devolved  on  the  defendant*,  when  he 
was  an  mfant  of  six  years  of  age,  whereupon  be  was  ad* 
mitted  (74)  and'  a  fine  duly  ass^sed*  Two  years  after  the 
defendant  (who  bad  continued  in  possession  from  the  time  ci 
his  admission)  came  of  age,  an  indebitatus  assumprit  was 
brought  for  the  fine,  which  the  jury  found  to  be  reasonable. 
A  question  was  made  for  the  opinion  of  the  court,  whether 
this  action  would  lie.against  the  defendant,  he  being  a  minor 
at  the  time  of  the  fine  being  assessed.    The  court  were  of 

o  BTdjrn  t.  Chicbetter,  3  Buir.  1717. 


(72)  See  the  opinion  of  Haughlon,  J.  2  Rol.  R*  271.  •*  If  an 
in&nt  is  the  owner  of  houses,  it  is  neoessaiy  to  have  them  kept  in 
repairt  and  yet  the  contract  to  repair  them  will  not  bind  the  ionuit ; 
for  no  contracts  are  binding  on  in&nts,  except  such  as  conoem  their 

VvTWTfl* 

(73)  So  iiT  Ford  v.  Fotheis^I,  1  Esp.  N*  P.  C.  212.  Lord  Ken- 
yon, C.  J.  sud,  that  the  question  of  necessaries  was  a  relative  fact  to 
be  governed  by  the  fortune  or  circumstances  of  the  infant,  and  that 
proof  of  these  circumstances  lay  on  the  plaintiff. 

(74)  In  the  repoK  of  this  case  in  Bull.  N.  P.  p.  154,  it  it  stated 
that  the  defendant  was  admitted  on  coming  of  age* 
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opinion,  tbat  the  actionivould  well  lie;  and  Yatea»  J.  said » 
that  if  asaumpait  had  been  brought  against  the  infant  during 
htanunority,  he  should  have  thought  it  maintainable;  that 
an  infant  might  contract  for  necessaries,  a  fortiori^  therefore, 
for  a  fine  which  was  due  on  admission*  without  which  the 
infiint  could  not  have  received  the  rents  and  profits.  But  in 
this  case  it  was  clear  beyond  doubt,  for  the  defendant  had 
confirmed  (75)  the  contract  by  his  enjoyment  of  the  estate  two 
yetiH  after  he  came  of  age. 

Infancy  is  a  good  defence  to  an  action  of  assumpsit  on  the 
warranty  of  a  horse  ^ 

Form  of  the  Replication, — ^A  replication  in  a  ^neral  form, 
that  the  articles  provided  were  necessaries  suitable  to  the 
estate  and  d^ree  of  the  defendant^,  without  stating  how,'  or 
in  what  manner,  they  were  necessaries,  will  be  sufficient  to 
bar  the  plea  of  infancy.  It  is  however  essentially  necessary, 
that  it  should  appear  on  the  face  of  the  replication,  tbat  Uiey 
were  necessaries /or  the  infant  (76) ;  for  where  in  assumpsit 

p  Howletl  ▼.  Hatwell,  4  Camp.  IIS.  q  Uuggim  t.  Wiiemani,  Ou^,  110. 


(75)  If  goods,  not  necessaries*  are  delivered  .to  an  infant  who 
after  full  age  ratifies  the  contract  by  a  promise  to  pay*  he  is  bound  ; 
per  Raymond,  C.  J.  Southerton  v.  Whitloek,  London  Sittings*  Str. 
690.  Bat  see  Stone  v.  Withtpoll,  Cro^  Eliz.  126.  where  it  was 
helden*  that  the  simple  contract  of  an  infiuit,  not  being  for  neces- 
saries, was  merely  void,  and,  consequently,  tbat  a  promise  by  his 
executor  to  pay  in  consideration  of  forbearance  was  nudum  paetmnu 
Ashhurst,  J.  speaking  upon  this  point  of  subsequent  promises  by 
infants  in  Coclnhott  v.  Bennett,  2  T.  H.  766.  seems  to  coafine  their 
operation  to  leciirttiies.  **  A  security  given  by  an  infant,  which  is 
on)y  voidahUf  may  be  revised  by  a  promise  after  he  comes  of  age. 
In  nuch  case  he  is  bound  in  equity  and  conscience  to  discbaige  the 
debt,  though  the  law  could,  not  compel  him  to  do  so;  but  he  may 
wave  the  privilege  of  infancy  which  the  law  gives  him  for  the  pur- 
pose of  securing  him  against  the  impositions  of  designing  persons : 
and  if  he  choose  to  wave  his  privilege,  the  subsequent  prombe  will 
operate  upon  the  ptecediag  ooasideration.**  it  is  clear,  thai  if  a 
bond  be  given  by  an  infant  during  his  minority,  for  the  amount  of 
a  simple  contiact  debt,  not  for  necessaries,  the  giving  of  the  specl- 
altv  will  so  extinguish  the  simple  contiact  debt  as  not  to  leave  a  sa& 
ficient  ooDsideratton  for  an  express  promise  after  full  age  to  operate 
upon,  and  conseqnently  aa  iuBSuinpsit  upon  the  original  cause  of  ac- 
tion cannot  be  maintained.  Tapper  v.  Davenant,  3  Keb.  796.  akid 
Bull.  N;  P.  155. 

(76)  Necessaries  for  an  infant^  wife  ate  necessaries  for  him ;  but 
if  provided  for  the  marriage,  he  is  not  chargeable,  though  she  uses 
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Elea  was  holden  good,  for  the  infant  was  a  trader,  and  the 
ill  was  drawn  in  the  course  of  trade,  and  not  for  any  necet- 
sanea.  But  it  has  been  holden  lately,  that  an  infant  cannot 
bind  himself  even  for  necessaries  by  his  acceptance  of  a  bill 
of  exchange*. 

It  has  been  holden  also,  that  if  an  infant  is  living  under  the 
roofof^his  parent,  who  provides  every  thing  which  in  bis 
judgment  appears  to  be  proper,  the  infant  cannot  bind  hins^  . 
self  to  a  stranger,  even  for  such  articles  as  might  und^r  other 
circumstances  be  deemed  necessaries ^  And  in  one  case ^, 
where  an  infiemt  during  his  residence  at  a  doiSee-house  con- 
tracted a  debt  with  a  tailor  for  wearing  apparel.  Lord  Kenyon 
expressed  an  ppinion  that  it  was  the  duty  of  the  tradesman,  to 
inquire  into  the  situation  of  the  infimt,  and  to  learn  from  the 
parent  whether  the  infant  was  in  want  of  the  articles  ordered,' 
or  not,  and  unless  the  tradesman  could  shew  that  he  had 
made  such  inquiry,  he  was  not  intitled  to  recover. 

In  an  action  for  goods  sold  to  an  infant,  the  issue  being^ 
necessaries,  if  any  part  of  the  articles  proved  to  have  been 
furnished  to  the  defendant,  may  fall  within  the  description  of 
necessaries,  the  evidence  ought  to  be  left  to  the  jury  *• 

Infancy  is  a  good  bar  to  an  action  for  money  lent,  although 
the  infant  has  expended  the  money  in  the  purchase  of  ne- 
cessaries. 

In  debt  upon  a  single  bill,  the  defendant  pleaded  his  in- 
fancy* ;  plamtiff  replied,  that  it  was  for  necessaries,  viz. 
part  for  cloaths  and  part  money  lent  for  necessary  sup- 
port at  the  university.  Rejoinder,  that  the  money  was  lent 
defendant  to  spend  at  pleasure,  traversing  that  it  was  lent 
for  necessaries,  and  issue  thereupon  was  found  for  plaintiff, 
who  had  judgment  in  C.  B.  which  was  reversed  on  error  in 
B.  11.;  and  Parker,  C.  J.  said,  that  an  infant  might  buy  ne- 
cessaries, but  he  could  not  borrow  money  to  buy,  for  he 
might  misapply  the  money,  and  therefore  the  law  would  not 
trust  him  but  at  the  peril  of  the  lender,  who  must  lay  it  out 
for  him,  or  see  it  laid  out,  and  then  it  was  bis  providing,  and 
his  laying  out  so  much  money  in  necessaries  for  him  (79}. 

«  WiUiamioii  t.  Wttli,  1  Gamp.  N.  P.       London  Sittinfi  after  H.  T.  SI  Oi  3- 

C.  53S.  Sir  J.  Mansfield,  C.  J.  8.  P.  HB. 

X  Per  Gould,  J.  Bainbridfe  t.  Pleker-  j  Foid  t.  FotfaMcUl,  Fteke*s  K.  P.  C. 

ing,  a  Bl.  R.  1385.  per  Baylej,  J.       S2S.  1  ^.  N.  P.  C.  Sll.  S.  C. 

Boirinsale  T.QrenUe^  Somenet Sua.  i  Maddox  ▼.  MiUer,  1  M.  and  8. 73S. 

Am.  1810.  MS.  Deale  t.  LeftYe..C  B.  n  EarU  t.  Piale,  Salk.  38S. 


(79)  In  Darby  v.  Boucher,   Salk.  279.  a  question  wu  made, 
whether  in  the  case  ci  money  lent  to  an  iniknt,  who  employs  it  in 
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If  the  action  against  an  infant  be  grounded  on  a  contnfct, 
the  plaintiff  cannot  convert  it  into  a  tort,  so  as  to  charge  the 
iafant 

•*  If  one  deliver  goods  to  an  infant  on  a  contract^  know- 
ing him  to  be  an  infant,  the  infant  shall  not  be  chained  for 
toem  in  trover  and  conversion ;  for  the  law  will  not  permit 
1  plaintiff,  b^  changing  the  form  of  action,  to  vary  the  liabi* 
lily  of  the  mfant.**    Hence,  whatever  be  the  form  of  tlie 
action  which  is  commenced,  if  the  act  done  by  the  infant  is 
the  foundation  of  an  assumpsit,  the  plea  of  infancy  will  be 
a  good  bar :  as  where  an  inrant  hired  a  mare  of  the  plaintiff 
to  go  a  journey,  in  the  course  of  which  the  mare  was  strain- 
ed*.   The  plaintiff  having  declared  against  the  infant  for 
this  injury  in  tort,  he  pleaded  infancy,  which  on  demurrer 
was  bolden  a  good  plea ;   and  Lord  Kenyon,  C.  J.  said,  that 
if  it  were  in  the  power  of  a  plaintiff  to  convert  that  which 
arises  out  of  a  contract  into  a  tort,  there  would  be  an  end 
of  that  protection  which  the  law  affords  to  infants.    Lord 
Mansfield,  indeed,  frequently  said,  that  this  protection  was 
to  be  us^  as  a  shield  and  not  as  a  sword ;  therefore  if  an 
infant  commit  slander,  God  forbid,  that  he  should  not  be 
answerable  for  it  in  a  court  of  justice.    But  where  an  infant 

« 

b  1  Sid.  129.    Muiby  v.  Seott  c  JeDiiings  t.  JUindalJ,  S  T.  R.  Sas. 


paying  for  aeeetsaries,  the  infant  wa<  liable,  and  Holt,  C.  J.  was  of 
opinion,  that  he  was  not ;  for  it  was  upon  the  lending  that  the  con- 
tract must  arise,  and  after  that  time  there  could  not  be  any  con- 
tract raised  to  YKnd  the  infant,  because  after  that  he  might  waste  the 
money ;  and  the  infants  applying  it  afterwards  for  necessaries 
would  not  by  matter  ex  pat  facto  entitle  the  plamtiff  to  an  action  ; 
for,  as  was  observed  by  the  court  in  Earle  v.  Peale,  10  Mod.  67. 
the  law  does  not  recognize  any  contracU  except  such  as  are  good 
or  bad  at  the  time  when  they  were  made,  and  their  nature  cannot 
be  altered  by  any  subsequent  contingency.  So  in  Probart  v. 
Knoufb,  2  Esp.  N.  P.  C.  472,  n«  where,  to  an  action  for  money 
lent,  the  defence  was  infancy ;  Buller,  J.  would  not  permit  the 
plaintiff  to  give  in  evidence,  that  the  money  lent  was  laid  out  in  the 
pDTcfaase  of  necessaries.  But  it  is  otherwise  in  equity ;  for  if  one 
knds  money  to  an  infant  to  pay  a  debt  for  necessaries,  and  in  con- 
seouence  tbieteof  the  infant  does  pay  the  debt,  in  e<|tfitY  the  io&nt 
is  liable,  for  there  the  lender  of  the  money  stands  in  the  place  of 
the  person  paid,  viz.  the  creditor  for  necessaries,  and  shall  recover 
in  equity  as  the  other  should  have  done  at  law.  Per  Cur.  Marlow 
V.  Pitfieid,  I  P.  Wms.  558.  The  same  rule  of  equttv  holds  with 
rtspea  to  money  lent  to  a  feme  covert,  and  afterwardb  applied  to 
ber  use  for  necessaries.    See  post,  tit  Baton  and  Feme,  s»  4. 
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has  made  an  improvident  contract  with  a  person,  who  has 
been  wicked  enough  to  contract  with  him*  such  person  can- 
not resort  to  a  court  of  law  to  enforce  such  contract ;  and  the 
words  "wrongfully,  injuriously,  and  maliciously/'  introduced 
into  the  declaration  cannot  vary  this  case  (80). 

A  single  bill'  given  by  an  infant  for  the  amount  of  neces- 
saries is  binding  on  him,  but  a  bond  in  double  the  amount* 
is  not 

So  an  account  stated  of  monies  due  for  necessaries  will' 
not  lie  against  an  infant ^  the  law  not  giving  an  infant  credit 
for  accurate  computation,  nor  can  he  agree  to  any  such  ac« 
count 

A  warrant  of  attorney  given  by  an  infant  is  absolutely  void  *» 
and  the  court  will  not  confirm  it,  though  the  infant  appear 
to  have  given  it  (knowing  that  it  was  not  valid)  for  the  pur- 
pose of  collusion ;  for  such  acts  of  an  infant  as  are  only  void- 
able are  allowed  in  eqdity  to  be  confirmed,  but  not  such  as 
are  actually  void. 

An  infant  cannot  be  bound  by  a  submission  to  arbitration \ 

d  RuMell  ▼.  Lee,  1  Lev.  SO,  87.  Hiint»  1  T.  R.  40  See  also  Ing^ledew 

•  Ajliff  ▼  Aicbdale,  Cro.  £liz.  928.  ▼.  Douglas,  2  Stark.  N.  P.  C.  36. 

See  also  1  Inst.  172.  a.  g  Saundenon  ▼.  Mair,  1  H.  Bl.  75. 

f  2  Roll.  Rep.  271.  and  TVueman  t.  b  Anon.  R.  R.  Hil.  55  Geo.  3. 


(80)  As  in  the  cases  of  contract  where  the  law  has  protected  the 
infant  s|gainst  bis  liability,  he  cannot  be  prejudiced  by  the  form  of 
action  in  which  he  is  sued ;  so  in  cases  ex  delictOf  where  he  is  re- 
sponsible, he  cannot  derive  any  advantage  from  it« 

In  Bristow  V.  Eastman,  1  Esp.  N.  P.  C.  172.  Kenyon,  C.  J. 
was  of  opinion^  that  money  had  and  received  would  lie  against  tl%e 
defendant,  to  recover  money  which  be  had  embezsled^  notnith* 
standing  the  infancy  of  the  defendant,  on  the  ground  that  iniSuits 
were  liable  to  actions  ex  delicto^  though  not  ex  oomtracht;  and 
though  the  action  for  money  had  and  received  was  in  form  an  action 
ex  ooiUradtt,  yet  in  this  case  it  was  in  substance  an  action  ex  delicto  ; 
that  if  trover  had  been  brought  for  the  property  embmled,  infancy 
would  not  have  been  a  derence ;  and  as  the  object  of  the  action 
for  money  had  and  received  was  the  same,  he  thought  the  same 
rule  of  law  ought  to  apply,  and  therefore  tlmt  infancy  ought  not  to 
be  a  bar. 


J 
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4.  Payment. 

Payment. — To  an  action  of  assumpsit  the  defendant  may 
|»i«ad  matter  of  discharge  ex  post  facto^  as  payment  before 
action  brougbt : 

IndehitatHx  assumpsit  for  goods  soid^:    plea,  payment; 

special  demurrer,  because  the  plea  auiounted  to  the  general 

issue;  but  per  Cur.  it  admits  at  one  time  a  good  cause  of 

action  (81)  in  the  plaintiff,  and  excuses  it  by  matter  ex  post 

Jacio^  and  therefore  is  a  good  plea. 

But  this  ground  of  defence,  viz.  payment  before  action 
brought,  may  be,  and  generally  is,  given  in  evidence  under 
the  general  issue.  Payment,  however,  after  action  brought, 
must  be  introduced  by  plea^  But,  in  a  case  where  defendant 
bad  paid  debt  and  costs  after  action  brought,  and  taken  a  re- 
ceipt, and  then  pleaded  the  general  issue,  the  judge  would 
allow  the  plaintiff  to  take  nominal  damages  only  K 

A  person  who  is  indebted  to  another  on  several  accounts, 
may,  at  tke  time  of  payment^  ^PP^y  ^he  money  to  whichever 
account  be  thinks  proper:  and  his  election  so  to  do  may 
either  be  expressed,  or  may  be  inferred  from  the  circum- 
stances of  the  transaction  * ;  but  if  the  party  paying  does  not 
loake  such  election,  the  receiver  may  apply  itas  be  pleases"(82). 

A  creditor  receiving  money,  witliout  any  specific  appro- 
priation by  the  debtor,  will  be  permitted  in  a  court  of  law  to 
ascribe  his  receipt  to  the  discharge  of  a  prior  and  purely 
equitabledebt,^  and  sue  him  at  law  for  a  subsequent  legaldebL 

Security  having  been  given  by  a  surety  for  goods  to  be 

S    Vanhatton  t.  Mone,  Ld .  Raym.  787 .  AnUr.  55  ■  Goddard  v.  Cox,  Str.  1 1 84. 

k  Per  Gibbt,  C.  J.  in  Holland  v  Jour-  See  ^  Vern.  607.  S.  P.  per  Ld.  Cowp. 

dine,  1  Holt,  N.  P.  C.  6.  Cb.  and  Peters  ▼.  Anderaon,  5  Taunt 

ISC.  596.    HaU  y.  Wood  and  wife,  beibre 

m  NNrmaveb  ▼.  Clay,   14  East,  239  Lord  Mansfield,  C.  J.  Middlesi*x  Sit- 

Agvsed  per  car.  Peteisv.  Andenoo,  5  tings»Hil.  1786.  S»P.  14  East,  243.  n. 

Taunt.  596.  o  Bosanquet  v.  Wmy,  6  Taunt.  597. 

n  Bowes  v.  Lucas,  B.  R.  M.  1 1  G .  2. 


(81)  **  It  is  generally  trtie,  that  a  plea,  which  admits  that  there 
once  a  cause  of  aetioa,  does  not  amount  to  the  general  issue/* 
Per  HoH,  C.  J.  in  Brown  v.  Cormsh,  Ld.  Raym.  217. 

Tn  pleading  a  plea  of  payment,  the  -defendant  oaght  to  plead 
actio,  non.  and  not  onerari  non  deheU  for  he  allows  the  promise  to  he 
a  good  promise,  but  avoids  it  by  matter  of  discharge  ex  post  facto  ; 
per  Holt,  C.  J.  ibid. 

(62)  The  defendant  owed  money  on  two  bonds,  and  paid  money 
on  account,  but  gave  no  directions  to  which  he  would  have  it  ap- 
plied ;  and  upon  a  case  reserved,  it  was  determined,  that  the  plaintiff 
had  the  election.    Blosa  v.  Cutting,  cited  in  2^tr.  1 1^. 

K  t 
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supplied  to  bis  principal,  and  not  in  respect  of  a  previously 
existing  debt,  goods  were  subsequently  supplied,  and  pay- 
ments were  from  time  to  time  made  by  tbe  principal,  jn  re- 
spect of  some  of  which  discount  was  allowed  for  prompt  pay- 
ment,  it  was  bolden  that  it  was  to  be  inferred  in  tavour  or  the 
surety,  that  all  these  payments  were  intended  in  liquidation 
of  the  latter  account^ 

Tbe  mere  production  of  a  bill  of  exchange  irom  the  cus- 
tody of  the  acceptor  is  not  presumptive  evidence  of  pay- 
ment, unless  it  be  shewn  that  the  bill  was  once  in  circulation 
after  being  accepted  ^  Nor  is  payment  to  be  presumed 
from  a  receipt  indorsed  on  the  bill,  unless  it  can  be  shewn 
that  the  receipt  is  in  the  handwriting  of  a  person  entitled  to 
demand  payment'. 

Where  defendant  being  indebted  to  plaintiffs  for  gooda^ 
sold,  and  C.  being  indebted  to  defendant,  plaintiffs,  with  con- 
sent of  defendant,  drew  a  bill  on  C.  payable  at  two  months^ 
which  C.  accepted,  but  afterwards  dishonoured :  it  was 
holden'  that  defendant  was  not  entitled  to  notice  of  the  dis- 
honour, his  name  not  being  on  the  bill,  and  that  the  bill  was 
not  to  be  esteemed  a  com  pletepay  meat  of  the  debt,  under 
Stat  3  and  4  Ann,  c.  9.  s.  7.  Where  the  holder  of  a  bill  of 
exchange,  upon  its  being  dishonoured,  received  part  pay- 
ment, and  for  the  residue  another  bill  of  exchange,  drawn  and 
accepted  by  persons  not  parties  to  the  original  bill,  and  after- 
wards sued,  the  drawer  and  acceptor  upon  the  original  bill : 
it  was  holden'  that  it  was  sufficient  for  him  to  prove  present- 
ment of  the  substituted  bill  to  the  acceptor  for  payment,  and 
that  it  was  dishonoured,  without  proving  that  he  gave  notice 
of  the  dishonour  to  tbe  drawer  of  the  substituted  bill. 

5.  Release. 

6.  Af /eaie.-^Defendant  may  plead  a  release  after  promise, 
and  before  action  brought,  specially  (83),  or  give  it  in  evi* 
dence"  bnder  the  general  issue.  The  usual  replication  to  a 
plea  of  release  is  mm  est  factum  (84). 

p  Mandate  t.  VITbite,  2  Stark.  N.  P.  C.  •  Swinyud  t.  Bowet,  6  M.  aad  S.  SS. 

101.    LoidElleDboTougb,  C.J.  t  BUbop  t.  Rowe,  3  M. and  8. 362. 

q  Pfiel  T.  Vanbateoberg,  2  Camp.  N.  P.  u  Miller  t.  Aris,  ante,  p.  1 19.  Hawlej 

C.  439.  T.  Peacock,  2  Campb.  N.  P.  C.  55S. 

r  S.  C.  8.  P. 


(83)  See  the  form.  Clerk's  Assist,  p.  257,  258.  2  Rich.  P.  B.  R. 
p.  43.  third  edition* 

(84)  2  Rich.  Pr.  B.  R.  p.  44. 
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A  releaie,  upon  performance  of  the  promise  in  part*  quoad 
hoc^  will  not  discharge  the  promise  for  the  residue. 

If  after  the  last  continuance  the  plaintiif  give  the  defendant 
a  release,  he  may  plea4  it  in  bar^;  such  plea  is  called  a  plea 
puis  darrein  conUauance :  as  it  is  pleaded  sometimes  at  the 
assizes,  the  following  form  may  be  useful } 

**  And  now  at  this  day,  to  wit,  on  the  day  of 

"  in  the  year  of  the  reign  of  our 

*'  Sovereign  Lord  George  the  Third  by  the  grace  of  God, 
'*  &c.  b^ore  A.  B.  and  C.  D.,  justices  of  our  Lord  the 
~  now  Kinff,  appointed  to  take  the  assizes  in  and  for  the 
county  of  G«  aforesaid*  at  in  the  county  of 

G.  aforesaid,  comes  the  said  H.  J.,  by  J.  S«  his  counsel, 
and  sa^s  that  the  said  £.  F.  ought  not  further  (85)  to 
'*  maiutam  his  action  against  the  said  H.  J.,  because  he  says 
*'  that  after  the  making  the  said  several  supposed  promises 
^  and  undertakings  in  the  said  declaration  mentioned,  and 
'^  after  the  last  continuance  of  the  aforesaid  plea,  that  is, 
'  after  the  (86)  day  of  last  past,  from  which 

day  until  the  day  of  in  Mich.  Term  next 

(unless  the  justices  of  our  Lord  the  King  assigned  to 
hold  the  assizes  of  our  Lord  the  King  in  and  for  the 
county  of  G.  should  first  come  on  the  day  of 

^  at  in  the  said  county  of  G.)  the  action  afore- 

'*  said  is  continued,  to  wit,  on,  &c.  (87)  at,  &<;•  the  said  E.  F. 
*'  by  his  deed,  dated,  &c.  did  release,"  and  so  a^iew  the  parti- 
cular matter,  and  conclude,  '*  And  this  he  is  ready  to  verify, 
*'  wherefore  be  prays  Judgment  if  the  said  E«  F.  ought/io-iAer 
**  to  maintain  this  action  against  him,  &c." 

•  •     • 

X  8  Ron.  Abr.  413. 1. 2.  a^jodged.  7  BuU.  N.  P.  309. 


« 
€€ 
€€ 


(85)  **  This  seems  to  be  the  proper  way  pf  pleading  a  oollateial 
thing,  which  happens  after  the  action  broaght ;  for  by  this  it  admits 
that  the  action  was  well  brought,  but  that  the  plaintiff  by  reason  of 
the  new  matter  ought  not  to  proceed  further  in  it«**  Campion  ▼• 
Baker,  Lutw.  1143.  *'  Since  the  case  of  Evans,  v.  Prosser,  3  T.  R. 
186.  it  may  be  considered  as  a  settled  rule  of  pleading,  that  no  mat- 
ter of  defence  arising  after  action  brought  can  properly  be  pleaded 
in  bar  of  the  action  generaUji.**  Per  Lord  Ellenboroagh^  C.  J.  in 
Le  Bret  v.  Papillon,  4Ea8t*s  R.  507. 

(86)  The  day  of  the  return  of  the  venire  faeias. 

(87)  The  defendant  must  all^  precisely  the  very  day,  time,  and 
place.    Per  Cur.  Yelv.  141. 


-s    « 
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It  is  the  coostaot  experience  at  the  assises  to  put  the 
party  to  verify  a  plea  puis  darrein  coniinuance*\  before  it  is 
allowed ;  and  if  the  party  does  not  give  some  evidence  of 
the  truth  of  it,  the  judge  will  reject  it,  and  go  on  with  tlie 
cause. 

The  same  certatnty  is  required  iu  this,  as  in  other  pleas*. ' 

A  plea  puis  darrein  continuance  may  be  pleaded  al  iiisi 
prius,  although  there  has  been  time  to  plead  it  in  bank  since 
the  last  continuance^  If  it  be  verified  by  an  affidavit  whfcrti 
refers  to  the  plea,  and  the  plea  is  in  the  cause,  the  aSklavtt  is 
aufficient,  though  not  specially  entitled  in  the  caiiseS 

If  the  jury  be  not  taken  at  the  day  of  Nisi  Prius,  a  release 
is  pleadable  after  the  last  continuance  at  the  day  in  bank*, 
although  it  be  not  offered  at  Nisi  Prius ;  but  otherwise  it  i^. 
if  the  jury  betaken. 

6.  Statutes, 
1.  Of  Limitations.  2.  Of  &t-0/, 

1.  Statute  of  Limitations,' — By  stat.  21  Jac.  I.  c.  16.  ^X 
all  actions  upon  the  case  (other  than  slander]  sba41  be  com«- 
menced  and  soed  within  six  years  next  after  the  cause  of  sucb 
actions,  and  hot  after. 

Advantage  must  be  taken  of  this  statute  by  pleading  il% 
(88)  although  it  should  appear  on  the  face  of  the  declaration 

1  P«T  Cur.  in  Mftitin  r.  Wyril,  Str.  c  lb. 

493.  d  Docl.P1.900. 

a  Doct.  Fl.  297.  e  Puckle  ▼.  Moor,  1  Vent.  191.  Lee  v. 

b  Prince  v.  Nicholson,  5  Taunt.  333.  Rogers,  1  Lev.  110. 


(88)  Different  reasons  arc  assigned  for  this  which  seems  to  be 
an  exception  to  the  jgeneral  rule,  that  where  it  is  required  by  statute* 
that  an  action  shall  be  cotnmenced  withiD  a  limited  timet  it  is  ia- 
cambent  on  the  plaintiff  to  prove  that  he  has  compKed  with  the 
terms  of  the  statute.  In  an  anonymous  case  in  Salk.  p.  278.  Holt^ 
C.  J.  said,  that  the  statute  of  limitations  could  not  he  given  in  evi- 
dence OB  %bn  assvtmpsitt  because  that  plea  spoke  of  a  time  past,  and 
related  to  the  time  of  makhig  the  promise,  but  that  on  nu  deiei  it 
might ;  and  in  Draper  v.  Glusop  (Lord  Raym.  153*)  he  expressed 
the  same  opinion. 

In  Gould  v.  Johnson  (Ld.  Raym.  838.)  it  was  said  by  tbs  coutt» 
that  the  statute  ought  to  be  pfeaded,  because  an  original  might 
have  b€en  sued  out  within  six  yeats»  and  thoffsipre  the  defendaat 
should  plead  the  statute,  to  the  end  that  the  plthltUP  aaight  bt^ 
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that  thd  cause  of  action  did  not  arise  within  si^  vears  before 
the  commencement  of  the  action ;  and  the.defendant  will  not 
be  permitted  to  gire  it  in  evidence  on  the  general  issuCy  noa 
aasumpeit 

There  are  two  forms  in  which  this  statute  is  usually 
pleaded : 

I4.  Thai  He  defendani  did  not  at  any  time  within  six  years 
next  before  the  commencement  of  the  plaintiff's  action,  under^ 
take  or  promise,  ifc. 

S.  That  the  cause  or  causes-  (if  more  than  one  J  of  action 
mentioned  in  the  declaration^  did  not  accrue  at  any  time 
within  six  years  next  before  the  commencement  of  the  plaiu- 
^^s  action,  tgc. 

The  first  form  is  proper  in  actions  of  i/ic(e6i<dltt^  assumpsit 
for  goods  sold  and  delivered,  money  lent,  and  the  like,  where 
the  consideration  is  executed. 

In  an  indebitatus  assumpsit^,  on  a  promise  to  pay  on  de- 
mand, the  defendant  pleaded  non  assumpsit  infra  sex  annos : 
the  plaintiff  demurrra,  on  the  ground  that  nothii>g wasdue 
until  demand,  and  therefore  defendant  should  baVe  pleaded 
non  assumpsit  infra  sex  annos  afi;er  demand,  or  that  no  de- 
mand was  made  within  six  years:  Butper  Cur,  If  the  pro- 
mise were  of  a  collateral  thing,  which  would  not  create  any 
debt  until  demand,  it  mi^htbeso;  but  here,  it  is  an  t/ic/e- 
bilatus  assumpsit,  which  shews  a  debt  at  the  time  of  the  pro- 
mise, therefore  the  plea  is  good. 

The  second  form,  viz.  that  the  cause  of  action  did  not  ac- 
crue within  six  years,  may  be  adopted  with  safety  in  all  cases, 
but  it  is  more  peculiarly  applicable  to  the  cases  of  actions 
brought  for  breach  of  promises  founded  on  collateral  and  ex- 
ecutory considerations,  in  which  cases  the  first  form  would  be 
improper,  as  will  appear  from  the  following  case : 

The  declaration  stated,  that,  in  consideration  that  the 
plaintifi*  would  receive  A.  and  B.  into  his  house  as  guests, 
and  diet  them',  the  defendant  promised,  &c.  Plea,  non 
assumpsit  infra  sex  annos,  to  which  the  plaintiff  demurred  : 

f  Golliiit  T.  Beaoiiic  1%  Mod.  444.  g  Gould  v.  Johnson,  Ld.  Bajm.  833. 

and2Salk.422. 


T—- 


an  oppoTtimity  to  reply  such  natter.  A  different  reason  is  ateigned 
by  AT.  Serjeant  Willianis,  in  an  elaborate  note  on  this  sabject  in  the 
lecQDd  ToL  of  his  edition  of  Saanders,  p.  63  b.  and  63  c  lb  whiob, 
cm  account  of  its  lengtti,  I  must  refer  the  reades. 
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judgment  for  the  plaiDtiflT  in  the  Common  Pleas :  on  error  in 
B.  R.  it  was  agreed  by  that  court  that  the  plea  was  ill:  for 
this  being  an  executory  collateral  promise,  the  defendant  can* 
not  plead  non  assumpsit  infra  sex  annos^  but  should  have 
pleaoed  caus^a  actionis  non  accrevii  infra  sex  annos ;  for»  if 
the  cause  of  action  accrued  within  six  years,  it  was  immate- 
rial when  the  promise  was  made. 

Where  A.,  under  a  contract  to  deliver  spring  wheat,  bad 
delivered  to  B.  winter  wheat,  and  B.  having  agatn  sold  the 
same  as  spring  wheat,  had  in  consequence  been  compelled^ 
after  a  suit  in  Scotland  which  lasted  many  years,  to  pay  da- 
n)ages  to  the  vendee,  and  afterwards  B.^  brought  an  action  of 
assumpsit  against  A.  for  his  breach  of  contract,  alleging  as  spe- 
cial damage,  the  damages  so  recovered ;  it  was  holden,  that 
although  such  special  damage  had  occurred  within  six  years 
before  the  commencement  of  the  action  by  B.  against  A.,  yet 
that  the  breach  of  contract  which  in  assumpsit  was  the  gist 
of  the  action,  having  occtirred  and  become  known  to  B.  more 
than  six  years  before  that  p>erfod,  A.  might  properly  plead 
actio  non  accrevit  infra  sex  annos. 

The  plea  of  the  statute  of  limitations  may  be  pleaded  to  an 
action  brought  on  a  bill  of  exchange,  because  it  is  not  a  spe- 
cialty^; and  to  an  action  brought  by  an  attorney  for  his  fees, 
because  the  fees  are  not  of  ^  record.  A  promissory  note  pay- 
able on  demand,  is  payable  immediately;  and  the  statute  of 
limitations  runs  from  the  date  of  the  note,  and  not  from  the 
time  of  demand ^ 

This  statute  is  a  good  defence  to  an  action  by  a  landlord 
for  rent  against  one  who  had  once  been  his  tenant  from  year 
to  year,  but  who  had  not,  within  the  last  six  years,  occupied 
the  premises,  paid  rent,  or  done  any  act  from  which  a  tenancy 
could  be  inferred,  although  the  tenancy  had  not  been  deter- 
mined by  a  notice  to  quit". 

To  the  plea  of  non  assumpsit  infra  sex  annos  the  plaintiff 
may  tender  an  issue*,  that  defendant  did  promise  within 
six  years,  and  this  issue  will  be  supported  by  evidence  of 
an  express  promise  (89)  made  by  delendant  within  six  years 

h  Batker  v.  Faulkner,  3  B.  &  A.  288.  Sittingi  aAcr  M.  T.  52  G.  3.  Sir  J. 

i   Renew  v.  Ax  ton,  Carth.  3.  Man«tield,  C  J.  M.  S. 

k  OliTer  ▼.  Tliomas,  3  Lev.  367.  m  Lciyh  t.  Thornton,  I  B.  Jfc  A.  625. 

1  ChritUe  y.  Fonsick,  C.  B.  Loudon  n  Dickson  v.  Tbopgon,  2  Show.  126. 


(89)  "  Doubtless  an  express  promise  will  revive  the  debt,  thoi^h 
it  were  twenty  years  after/'  Per  Hoh,  C.  J.  in  Uylcing  v.  Hastings, 
Lord  Raym.  389. 
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before  action  brought:  for  it  hat  been  holden,  that  this  statute 
does  not  extinguish  the  piaintifl'^s  right  of  action,  but  sus- 

Ends  the  remedy  only,  and  that  this  suspension  is  capable  of 
ing  removed  by  a  subsequent  promise  on  the  part  of  the 
defendant  within  the  limited  time. 

-  Not  only  an  express  prom ise»  but  a  mere  acknowledgment 
of  the  debt,  as  existing,  will  be  sufficient  to  support  this  issue. 

One  of  the  strongest  cases  on  this  subject  is  that  of 
Bryan  y.  Horseman,  4  East's  R.  599.  where  in  assumpsit  for 
wheat  sold  and  delivered,  the  defendant  pleaded  the  statute 
of  limitations.  At  the  trial,  the  plaintiiT  called  the  sherifTs 
officer,  who  proved  that  the  defendant,  on  being  arrested,, 
said,  *'I  do  not  consider  myself  as  owing  Mr.  Bryan' a 
farthing,  it  being  more  than  six  years  since  I  contracted* 
I  hate  had  the  wheat  I  acknowledge^  and  I  have  paid  some 
part  of  itt  and  §6/.  remain  due'*  (90).    On  the  part  of  the 


(90)  **  The  slightest  acknowledgment  has  been  holden  sufficient* 
as  saying,  *  Prove  your  debt,  and  I  will  pay  you*/  '  I  am  ready 
to  account,   but  notbtog  is  due»'  and  much  slighter  acknowledg- 
ments than  these  will  take  a  debt  out  of  the  statute.*'    Per  Lord 
Mansfield,  C.  J.  in  Trueman  v.  Fenton,  Cowp.   548.    See  also 
Lloyd  V.  Maund,  2  T.  R.  762.  where  the  same  doctrine  was  laid 
down  by  Baller»  J.     So,  in  the  following  cases,  the  defendant  meet- 
ins  the  plaintiff,  satd  to  bim,  **  What  an  extravagant  bill  you  have 
ddivered  me  I**  Lord  Kenyon,  C.  J.  held  this  a  sufficient  acknoww 
ledement  of  some  money  being  duef*      In  Clark  v.  Bradshaw, 
and  Coglao,  ^Esp.  N.  P.  C«  155,  7,  where  the  defendant^  Brad- 
shaw,  saying,  *^  that  the  plaintiff  had  paid  money  for  him  twelve 
years  ^igo,  but  that  he  had  since  beoome  a  bankrapt»  by  which  he 
was  discharged,  as  well  as  by  law,  from  the  length  of  time  the  debt 
accrued"  l^id  Kenyon,  C.  J*  held  it  sufficient  to  take  the  case  out 
of  the  statute.     It  must  however  amount  to  an  acknowledgment 
~of  a  debt ;  for  where  an  action  was  brought  by  an  executor  s^nst 
defendant  for  money  had  and  received,  it  was  proved  that  defendant, 
said,  *'  1  acknowledge  the  receipt  (tf  the  money,  but  the  testatrix 
gave  it  me,'*  Clive,  Baron,  directed  the  jury  to  find  for  the  defen- 
dant, obse^ing,  that  such  an  acknowledgment  oould  not  amount  to 
a  promise  to  pay,  when  he  insisted  that  he  was  entitled  to  retain. 
Owen  V.  Wolley,  Bull.  N.  P.  148.    In  an  action  against  a  husband 
for  goods  supplied  to  his  wife,  for  her  accommodation,  while  he 
oocasionally  visited  her,  a  letter  written  by  the  wife  acknowledging 
the  debt  within  six  years,  is  admissible  evidence  to  take  the  case 
out  of  the  statute  of  limitations,    Gregory  v.  Parker,  1  Camp.  N. 
P.  a  394. 

•  F«r  Holt,  C.  J.  in  Hilling  T.  HastiBg^  1  SiUl.^. 
t  Lawrenot  ▼.  WonaU,  Ftekc,  N.  P.  C.  93. 
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defendant  it  was  objected*  that  theae  expressions  amounted 
to  no  more  than  what  he  had  stated  upon  record  in  his  plea, 
which  confessed  the  existence  of  the  debt,  but  avoided  it 
by  aliegine  the  lapse  of  time.  Lord  EUenborough,  C.  J. 
thought,  that,  according  to  the  authorities,  such  an  acknow- 
ledgment of  the  existence  of  the  debt  must  be  deemed  suffi- 
cient to  take  the  case  out  of  the  statute,  though,  if  the  matter 
had  been  res  iniegra^  the  point  might  have  admitted  of  doubt, 
and  accordingly  by  bib  direction  a  verdict  passed  f6r  the 
plaintiff. 

On  a  motion  for  a  new  trial,  it  was  urged  by  the  counsel 
for  the  defendant,  that,  although  where  there  was  a  simple 
acknowledgment  of  the  debt  as  then  existing,  a  promise 
to  pay  it  might  be  implied  from  the  reason  and  justice  of  tlie 
case,  and  the  presumed  intention  of  the  party  making  the 
promise,  yet  that  implication  or  presumption  might  be  re- 
butted, and  could  not  apply  to  an  acknowledgment  accom- 
panied with  a  positive  dedaratiou,  that  the  party  did  not 
consider  himself  bound  in  law  to  pay  the  debt ;  otherwise 
the  plea  of  ^lon  assumpsH  infra  sex  annus,  which  was  an  ac- 
knowledgment of  the  antecedent  debt,  might  be  strained 
into  a  propiise.  But  if  an  acknowledgment  and  avoidance 
when  put  in  the  form  of  a  plea  on  the  record,  was  a  good 
defence,  it  could  not  overset  the  plea,  when  tendered  as 
evidence,  and  that,  in  this  case,  the  presumption  of  a  new 
promise,  which  might  arise  from  the  acknowledgment,  if 
}t  stood  aloDe»  was  rebutted  by  the  concomitant  atoidanoe. 
Tbe  court,  after  some  hesitation,  granted  a  rule  to  shew 
cause;  but  when  the  .counsel  were  to  have  sbw^n  cause  on 
m  subeequent  day,  Lord  EUenborough,  C.  J.  said,  that  they 
had  looked  into  all  tbe  authorities,  and  that«  whatever  their 
opinion  upon  the  statute  might  have  been,  bad  the  question 
been  new,  yet,  after  th^  lon^  train  of  decisions  upon  the 
subject,  it  was  necessary  to  abide  by  the  construction  which 
bad  been  put  upon  it,  in  conformity  with  which,  they  thought 
themselves  bound  to  hold»  that,  what  was  said  by  tbe  de- 
fendant, was  a  sufficient  acknowledgmeot  of  the  pre*existing 
debt  to  ornate  an  assumpiit»  ao  as  to  take  the  case  out  of 
Uie  statute. 

Tbe  defendant  had  stated  tp  the  court*,  in  an  affidavit  for 
leave  to  plead  the  statute  of  limitations,  that  *'  since  tbe  bill 
of  exchange,  (on  which  the  action  was  brought)  became  due 
(which  yras  more  than  six  yeus  before)  po  demand  for  pay- 
ment had  been  macle  on  bim,    this  was  deemed  siificient  to 

•  tecktr  T.  BunBaSTf  S.  R.  T.  9t  0.|.  4  EMi*t  R.  iOf.  •- 
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be  left  to  the  jury  as  an  acknowledgment,  and  the  jury  hav*  \ 

ing  found  a  verdict  for  plaintiff,  the  court  refused  to  grant 
a  new  trial.     So  where  a  letter  was  written  by  defendant  ta 

the  plaintiiTs  attorney  ^  on  being  served  with  a  writ,  couched  ^ 

in  ambiguous  terms,  neither  expressly  denying  nor  admit- 
ting the  debt,  it  was  holden,  that  such  lettei*  ought  to  have 
been  left  to  the  Jury  to  consider,  whether  it  amounted  to 
an  acknowledgment  of  the  debt,  so  as  to  take  it  out  of  tb^ 
statute  (01). 

Where  upon  demand  made  of  payment  of  a  aearoaD*^ 
wageSi  accrued  during  the  Russian  embaif^o,  the  defendant 
answered  '*that  he  would  not  pay;  there  were  none  paid,  ] 

and  be  did  not  mean  to  pay  unless  obliged :"  this  was  bokicas^ 
sufficient  to  take  the  case  out  of  the  statute. 

In  Whitcomb  v.  Whiting,  Doug.  #51.  an  acknowledge 
ment  by  one  of  several  makers  of  a  joint  and  several  pro** 
sisBory  note  was  holden  sufficient  to  take  it  out  of  the 
statute  against  the  others,  and  that  such  an  acknowledgment 
might  be  given  in  evidence  in  a  separate  action  against  any  { 

of  the  others.  So  where  one  of  two  makers  of  a  joint  and 
aeveral  promissory  note  became  a  bankrupt',  and  the  payee 
received  several  dividends  under  the  commission  on  ac* 
count  of  the  ^  note,  and  an  action  having  been  brought 
(within  ftix  years  after  the  receipt  of  the  last  dividend)  agamai 
the  other  maker  for  the  remainder  of  the  money  due  on 

.the  note,  it  was  adjudged*  that  the  payment  of  the  dividends  i 

^as  such  an  aoknowle^^eiit  of  the  debt  as  took  the  case  oarl 
of  the  statute.  So  in  ao  action  against  A.  on  the  joint  and 
aeveral  promissory  note  of  himself  and  B.  9  it  was  bolden  that 
a  letter  written  Id^  A.  to  B.  *' desiring  bim  to  settle  the  mo*  j 

ney,**  took  the  case  out  of  the  statute\  Bot  where  one  of 
two  joint  drawers  of  a  bill  of  exchange  became  bankrupt,  and 
under  bis  commission  tbe  indorsees  proved  a  debt  (beyond 
the  amount  of  the  bill)  for  goods  sold,  &c.  and  they  exbibitoc) 
tbe  bill  as  a  security  they  tuen  held  for  their  debt,  aiid  after^ 
wards  received  a  dividend  f  it  was  bolden  in  an  action  by  tbe 
indorsees  against  the  solvent  partner,  that  tbe  statute  of  1^ 
mitattons  was  a  good  defence,  although  a  dividend  had  been 
paid  witbtn  six  years  ^  inesiBuch  as  tbe  proof  was  for  goods 

p  Uofd  ▼.  MauDd,  %  T.  R.  7S0.  s  HaUidij  v.  Waid»^  Cam^MLS.C. 

q  Dowthwaite  ▼.  Tlbbut,  6  M.  &  S.  76.        33. 
T  J«duKi9  V.  F^ifbmk,  e  H*  U.  S40. 

« 

(9))  S«e  BiflkpeU  IT.  K«n«U  I  Bofc  Ic  Pd.  N.  B.  M» 


140  ASSUMPSIT.* 

« 

sold  and  delivered,  and  the  payment  of  the  dividend  did  not 
amount  to  an  actual  or  virtual  acknowledgment*  that  there 
I  was  any  money  due  on  the  bill.  So  where  in  assumpsit  for 
money  due  on  an  accountable  receipt,  plaintiff,  in  order  \o 
take  the  case  out  of  statute  of  limitations,  called  a  witness, 
who  proved  that  he  called  on  defendant,' and  shewed  him  the 
receipt,  and  asked  him  if  he  knew  any  thing  of  it,  to  which 
defendant  answered  that  he  knew  all  about  it;  witiiess  then 
asked  him  for  the  amount;  to  which  he  answered,  it  was  not 
worth  a  penny ;  he  should  never  pay  it ;  *  that  it  was  his  sig- 
natuie,  but  that  be  never  had  and  never  would  pay  it,  *'  and 
besides,"  he  added,  **  it  is  out  of  date,  and  no  law  shall 
make  me  pay  it;"  it  was  holden*  that  this  evidence  was  in- 
sufficient to  charge  the  defendant  with  it,  for  there  was  not 
any  acknowledgment,  but  the  contrary,  that  the  debt  never 
existed. 

In  Yea  v.  Fouraker,  Bull  N.  P.  149.  in  assumpsit  on  a 
promissory  note,  the  defendant  pleaded  non  assumpsit  infra 
sex  annos :  on  the  trial  it  appeared,  that  the  defendant  was 
surety  in  the  note  for  J.  S.  and  that  six  years  were  elapsed 
since  the  note  was  given,  but  that,  upon  a  demand  within 
SIX  years,  the  defendant  said  **  you  know  I  had  not  any  of 
the  money  myself,  but  I  am  willing  to  pay  half  of  it"  ^  The 
judge  was  of  opinion,  that  this  promise  took  it  out  of  the 
statute,  but  the  jury  found  for  the  defendant;  and  on  a  mo- 
tion  for  a  •  new  trial,  the  court  held  clearly  that  the  opinion 
of  the  judge  was  right;  that  this  promise  was  sufficient,  and 
granted  a  new  trial.  According  to  the  report  of  this  case  in 
2  Burr.  1099.  the  court  held,  **  that  an  acknowledgment  of 
the  debt  after  4he  commencement  of  the  action  would  take 
it  out  of  the  statute  of  limitations." 

Where  there  are  mutual  accounts'  (not  merchants*  ac- 
counts), for  any  item  of  which  credit  has  been  given  within 
six  years,  this  is  evidence  of  an  acknowledgment  of  there 
being  an  open  account  between  the  parties,  and  of  a  promise 
to  pay  the  balance,  so  as  to  take  the  case  out  of  the  statute 
of  limitations  (92). 

t  Braadnun ▼.Wharton,  1  B.  Jfc  A. 468.     z  Catling v.Skoolding,  S  T.R.  1S9. 
11  Bowcroft  ▼.  Lomai,  4M.  It  8.  467. 


(92)  But  where  all  the  items  are .  on  one  side,  at  in  an  acooont 
between  a  tradesman  and  his  customer,  the  last  item  which  hap- 
pens to  be  mthin  six  years,  shall  not  draw  after  it  those  that  are  of 
a  longer  standing.  Per  Denison,  J.  in  Cotes  v.  Harris,  Bull.  N.  P. 
149,    And  in  thiscase  the  same  learned  judge  held,  that  the  clause 


.   •  ASSUMPSIT.  141 

In  Hyleing  r.  Hastings,  Ld.  Rayni.  422,  *'the  court  were 
of  opinion,  that  an  acknowledgment  of  the  debt  within  six 
years  of  the  action  was  good  evidence  of  a  new  promise, 
upon  non  assumpsit  infra  sex  annos,  for  a  jury  to  find  a  ver- 
dict for  plaintiff,  but  not  matter  upon  which,  if  found  spe- 
cially, the  court  would  give  judgment  for  the  plaintiff.  And 
Rokeby,  J.  compared  it  to  the  case  of  trover  and  conversion, 
where  a  demand  and  refusal  has  been  holden  evidence  of  a 
conversibn,  but  not  a  conversion**'  From  the  language,  how* 
evec,  of  more  modem  decisions,  it  must  be  inferred,  that  the 
mere  finding  by  the  jury  of  an  acknowledgment  of  the  debt 
within  six  years  of  action  brought  will  be  sufiicient,  and  that, 
from  "such  acknowledgment,  a  promise  to  pay  will  be  raised 
by  implication  of  law. 

Plaintiff  declared  as  executor  on  a  promise  to  the  testator^, 
defendant  pleaded  non  assumpsit  infra  sex  annos;  and  upon 
the  trial  it  appeared  that  there  was  a  new  promise  made 
within  six  years,  but  it  was  made  to  the  plaintiff  and  not  to 
the  testator.    Per  cur.  he  should  have  declared  accordingly. 

And  in  Sarell  v.  Wine,  3  East's  R.  409.  in  the  case  of  an 
action  brought  by  an  administrator  on  promises  to  the  in* 
testate,  where  the  evidence  was  an  acknowledgment  to  the 
administrator  within  six  years,  it  was  holden  insufficient  on 
the  authority  of  the  preceding  case. 

'  So  where  an  action  was  brought  by  an  executor  on  pro- 
mises made  to  the  testator*,  the  defendant  pleaded  non  aS" 
sumpsit  infra  sex' annos ^  and  the  plaintiff  replied  a  subse- 
quent promise  to  himself,  the  replication  was  adjudged  a 
departure  in  pleading,  and  therefore  bad. 

Jtep/tcalton.— To  the  plea  of  the  statute  of  limitations,  the 
plaintiff  may  reply  a  latitat*  (without  shewing  a  bill  of  Mid- 
dlesex) or  a  capias^ y  (without  shewing  an  original)  sued  out 
before  the  expiration  of  the  limited  time,  with  an  intention 
to  declare  in  the  action  then  pending,  and  that  such  writ  was 

■ 

7  Deane  ▼.  Crane,  S«lk.*iS.  b  Kanrer  v.  James,  WiUei,  255.  I^eader 

1  Hickman  V.  Walker,  Willes,  27.  v.Moxon,  2  Bl.  R.  925.  S.  P.  per 

a  HoUiater  ▼.  CouUon,  Str.  550.  Cur. 


in  the  statute  about  merchants*  accounts,  extended  only  to  cases 
where  there  were  mtitdal  accouDts  and  reciprocal  demands  betweien 
two  persons.  And  in  Webber  v.  Tivill,  2  Saund.  124.  it  was  holden, 
that  this  clause  extended  only  to  accounts  current  between  mer- 
chants, and  not  to  accounts  stilted  between  them. 
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returned*,  and  regularly  continued^  to  the  commencement  of 
the  action.  The  continuances  must  be  stated*  -formally  in 
the  plea,  for  a  taliter  processum  est,  before  declaration,  is  not 
sufficient;  and  the  continuances  must  appear  on  the  record 
to  be  continuances  of  the  same  writ  or  process  which  was 
originally  sued  out ;  for  where  the  replication  alleged  that  a 
bill  of  Middlesex  was  sued  out*,  which  was  continued  to  a 
certain  time,  when  that  proceeding  stopped,  and  then  the 
plaintiff  sued  out  an  attachment  of  privilege  for  the  same 
cause  of  action,  the  replication  was  holden  bad  on  demorrer ; 
for  the  attachment  of  privilege  was  a  writ  of  a  different  ha^ 

t  Karver  v.  James,  Willet'i  R.  268, 9.    d  Rudd  ▼.  Berkenhead,  Cartb.  144.  and 
Per  3  Judges,  Brown  y.  Babington,        Salk.  420. 
Lord  Rajma.  883.  (93).  e  Smith  ▼.  Bower,  3  T.  R.  662. 


(93)  In  this  case.  Holt,  €.  J.  said,  that  it  was  a  fiettal  feuk  that 
the  plfiintifflr  did  not  shew  that  the  original  Writ  was  ever  returned. 
.And  in  Atwood  v.  Burr,  7  Mod,  5.  he  said,  *'  if  one  were  to  con- 
tinue a  latitat  for  several  years,  he  roust  get  the  first  returned,  upon 
which  return  the  continuances  are  made,  though  in  fact  he  never 
takes  out  another  writ ;  but  there  must  he  a  tetam  of  the  first  imt.** 
-The  language  of  Hoh,  C.  J.  in  the  preceding  cases,  was  adopted 
by  Kenvon,  C.  J.  delivering  the  opinion  of  the  court  in  Harris 
v«  Woolford,  6  T.  R.  618,  619.  See  also  Thistlewood  v.  Cracroft, 
1  Marsh.  497. 

In  Kinsey  v.  Heyward,  C.  B.  1  Lutw.  256.  and  Lord  Raym* 
432.  a  question  arose,  whether  an  action  of  assumpsit  in  one  county 
could  be  considered  as  a  continuation  of  an  action  commenced  by 
a  writ  of  clauswn  fregit  sued  out  in  another  county  within  the 
limited  time,  so  as  to  prevent  the  statute  of  limitation  attaching : 
Treby,  C.  J.  Powell  and  Nevill,  Justices,  were  of  opinion  that  it 
was.  Blencowe,  J.  cont.-— A  writ  of  error  having  been  brought  in 
B.  R.,  the  case  was  there  determined  on  a  different  ground,  vis. 
that  admittini^  the  assumpsit  to  be  a  continuance  of  the  dausum 
fregit,  which  it  was  difiicult  to  maintain,  yet  diat  writ  had  not  been 
returned,  nor  were  the  continuances  stated.  This  judgment  was 
^rmed  on  error  in  the  House  of  Lords.  It  is  observable  that  in 
^town  V.  Babington,  Lord  Raym.  882.  'Holt,  C.  J.  agreed  in  opi- 
nion with  Blencowe,  J«  "  that  the  assumpsit  could  not  be  consi- 
dered as  a  continuance  of  the  action  commenced  by  dausum  fregii, 
and  said,  that  he  imagined  that,  after  the  reversal  of  the  judgment 
of  Kinsey  v.  Heyward  was  affirmed  in  parliament,  this  point  would 
never  have  been  moved  again:'*  But  Powell,  J.  retained  his  former 
opinion,  that  the  siiin^  of  the  dceasam  fregit  would  avoid  the 
statuteas  well  a«  a  ItOsUa,  allesine  that  a  oUiutam  fregit  was  the 
ancient  process  of  the  Court  of  Common  Pleas,  and  very  useful  to 
the  subject  in  saving  the  fine  due  upon  the  original. 
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ttire  from  a  bill  of  Middlesex*  not  bearing  any  anatogy  to 
it ;  and  consequently  was  not  a  continuance  of  the  former 

awt. 

If  a  latitat  is  sued  out  after  the  expiration  of  tlie  six 
years^  but  bearing  teste  before,  and  the  plaintiff  in  his  re- 
plication states  the  latitat  to  have  been  sued  oat  on  the  day 
on  which  it  bears  tesle^  the  defendant,  in  his  rejoinder,  may 
shew  the  real  day  on  which  the  latitat  was  sued  out,  ana 
^Ter  that  he  did  not  proinise  within  six  years  next  before 
that  day. 

If  an  action  be  commenced  in  an  inferior  court*,  and  thea 
removed  by  habeas  corpus  into  the  King's  Bench,  where 
the  plaintiff  declares  de  nooo^  and  the  derendant  pleads  the 
statute  of  limitations,  the  plaintiff  may  reply  the  suit  below, 
and  shew  that  to  have  been  commenced  within  six  years  of 
the  cause  of  action* 

And  in  Story  v.  Atkins,  2  Str.  719.  where  the  declaration 
in  the  inferior  court  was  indebitatus  assumpsit  for  money  due, 
and  the  declaration  in  the  superior  court  was  a  special  as- 
sumpsit on  a  promissory  note,  yet  the  plaintiff  in  bis  repli* 
cation  having  averred,  that  the  declaration  in  the  superior 
court  was  for  the  same  cause  of  action  as  that  for  which 
plaintiff  had  levied  his  plaint  below,  it  was  holden  suflScient 
to  bar  defendant's  plea  of  the  statute  of  limitations. 

The  replication  must  state  that  the  cause  of  action  ac« 
crued  within  six  years  next  before  the  suing  forth  of  the 
writ;  for,  where  in  assumpsit,  by  an  executor  on  promises 
to  the  testator,  the  defendant  pleaded  the  statute,  and  the 
plaintiff  replied,  that  the  writ  was  sued  out  on  such  a  day  ^, 
and  within  six  years  before  the  suing  out  thereof,  letters  tes- 
tamentary were  granted  to  the  plaintiff;  on  special  demurrer, 
assigning  for  cause,  that  the  plaintiff  had  not  alleged  posi- 
tively that  the  cause  of  action  accrued  within  six  vears  before 
the  suing  forth  of  the  writ,  the  replication  was  holden  bad; 
the  court  observing,  that  the  time  of  limitation  must  be  com- 
puted from  the  time  when  the  action  first  accrued  to  the 
testator,  and  not  from  the  time  of  proving  the  will ;  that  the 
proving  th&  will  did  not  give  any  new  cause  of  action,  and 
consequently  the  time,  when  it  was  done,  was  immaterial. 

So  where  to  assumpsit  brought  by  the  assi^ee  of  a  bank- 
rupts defendant  pleaded  the  statute  of  limitations ;  the  plain* 
<iff  replied  the  bankruptcy  and  assignment,  and  that  the  cause 

t  Johnon  ▼.  Smith,  t  Bmr.  960.  h  meknaB  t.  Walker,  Wittei,  87. 

f  fieriBT.Ch&piDUi,  1  Sid.  238.. and    i  Gpgr  ▼.  Mcndei,  1  Str.S5S. 
M atthewt  t.  Fliillipa,  Salk.  424.  S.  P. 
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of  action  arose  wttbiD  six  years  next  before  th6  assignment ; 
ondemurrer,  the  replication  was  boidenbad;  the  court  ob- 
serving, that  the  statute  would  be  defeated  as  to  all  simple 
contracts^  if  an  assignment,  at  the  end  of  five  years  and  a 
half,  was  to  set  all  at  large  again. 

By  Stat  21  Jac.  1.  c.  16.  s-  4.  it  is  enacted, "  that  if  judg- 
"  ment  be  given  for  the  plaintiff  and  reversed  by  error,  or 
**  the  judgment  be  arrested,  or  if  the  defendant  be  outlawed, 
**  and  the  outlawry  reversed ;  the  plaintiff,  his  heirs,  exe> 
•*  cutors,  or  administrators,  may  commence  a  new  action  ot 
"  suit  from  time  to  time  within  a  year,  after  such  judgmient 
"  given  or  outlawry  reversed.'* 

it  has  been  said,  that  within  the  equity  of  the  preceding 
siection,  the  courts  have  permitted  an  executor  or  adminis- 
trator within  a  year  (94)  after  the  death  of  the  testator  or 


(94)  I  am  not  aware  of  any  case  in  which  this  point  has  been 
txprudy  decided,  or  in  which  it  has  been  holden,  that  an  execu- 
tor or  administrator  must  bring  his  action  within  a  year.    In  Sut- 
ler's N.  P.  p.  150.  is  the  foUowixi^  position :  ".  if  an  executor  taka 
out  proper  process  wiihm  a  yar  &ax  the  death  of  his  testator,  if 
the  six  years  were  not  lapsed  before  the  death  of  the  testator* 
though,  they  be  lapsed  within  that  y^r,  yet  it  will  be  sufficient  to 
take  It  out  of  the  third  section  of  the  statute  of  limitations  by  the 
ejfttity  of  the  fourth  section.*'     The  authority  cited  for  this  posi- 
tion 18  Cawer  v.  James,  probably  the  same  case  as  is  reported  in 
Willes,  255.  by  the  name  of  Karver  v.  James ;  but  in  Willes's  Re- 
port, the  position  as  laid  down  by  Buller  seems  rather  to  have  been 
admitted,  than  expressly  determined.    In  like  manner  in  Wikocks 
V.  Huffgins,  Str.  907.  and  Fitzg.  170,  289..  it  seems  to  have  been 
taken  for  granted.    From  the  language,  however,  of  Lee,  J.  in  the 
last-mentioned  case,  it  may  be  mferred  that  at  thstt  time  no  fixed 
period,  within  which  the  executor  or  administrator  might  bring  the 
action,  had  been  established.    His  words  are*,   **  In  the  contin- 
**  gency  that  has  happened,  the  statute  does  not  limit  any.  time  for 
**  the  executor  to  bnng  his  action ;  but  there  b  a  clause  that  pro- 
"  vides  (where  a  judgment  is  re?er8ed  after  the  six  years)  one  year 
after  the  reversal  for  the  plaintiff  to  bring  a  new  action,  which 
mav  be  a  direction  with  regard  to  the  reasonableness  of  the  time 
**  to  be  allowed  an  executor  or  administrator  in  the  present  contin- 
«<  gency."    It  is  observable  also,  that  in  Wilcox  v.  iluggins,  Fitzg. 
171.  a  case  (Lethbcid^e  v.  Chapman)  was  cited,  where  an  adminis- 
trator brought  his  action /ourle«n  months  after  the  intestate's  death* 
and  recovered :  and  in  Wilcox  v.  Hug^ns  (where  the  action  was 
brought  by  the  executor  of  an  executor  m  rigkt  of  the  first  testator 


•  Fitzg,  in. 
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intestalei  to  renew  a  tuit  commenced  by  the  testator  or  in* 
testate. 

To  an  action  of  indebitatus  assumpsit^  brought  by  an  €xe- 
tutor  for  busineda  done  hy' his  testator,  the  defendant  pleaded 
the  statute  of  limitations.  Replication,  an  attachment  of 
|>rivilege  ^ued  out  returnable  m  eight  days  of  the  purifica- 
tion. Special  demurrer,  because  the  attachment  was  alleged 
to  have  been  returnable  on  a  general  return  day,  instead  of  a 
day  certain ;  the  court  overruled  the  demurrer,  observing, 
that  the  writ,  though  informal,  was  sufficient  to  bar  the  sta* 
Cute ;  for  if  the  cause  had  proceeded,  and  plaintiff  had  re- 
covered, and  afterwards  judgment  had  been  reversed  or  ar- 
vested  for  this  irregularity,  the  plaintiff,  by  tlie  4th  section, 
would  have  had  a  year's  time  to  proceecf  ia  a  new  action 
which  shewed  the  spirit  of  the  statute  to  be,  that  a  suit  ac- 

k  Letdbeter  v.  MftrUaoa,  %  Bl.Rep.  1131. 


more  than  fotir  years  after  the  death  of  the  first  executor)  it  was 
admitted  by  the  coust,  that  if  the  second  executor  had  been  re- 
tarded by  suits  about  the  will  or  administration,  it  would  have  al- 
tered the  ease,  because  then  the  n^lect  would  have  been  accounted 
for.  Perhaps  the  only  rule  that  can  be  laid  down  with  safety  is, 
that  the  executor  or  administiator  must  bring  bis  action  within  a 
retuonable  time.  This  rale  receives  some  sanction  from  the  follow- 
ing observations  of  the  judges  in  Wilcox  v.  Hug^ns,  Fit^.  290* 
Raymond,  C.  J.,  **  It  might  be  too  harsh  a  construction  to  say, 
that  the  debt  becomes  iireoovefable  by  an  abatement  of  the  ac* 
tion,  afberthe  six  years  elapsed,  by  the  plaintiff's  death;  b^t 
then  the  executor,  to  bring  nis  casewithiu  th6  equity  of  the  sta^ 
tute,  must  make  a  recent  prosecution,  as  to  which,  the  clause  ia 
the  statute  that  provides  a  year  after  the  reversal  of  a  judgment, 
Ac.  may  be  a  good  direction/*  Page,  Justice :  *'  Such  a  recent 
prosecution  is  to  be  made  as  will  shew  the  party  came  as  early  as 
lie  might.  If  there  had  been  a  contest  about  the  will  or  the 
rieht  of  administration,  that  should  have  been  pleaded  m  excuse 
of  the  delay.'*  Probyn,  J.  **  Nothing  hath  been  disclosed  to 
shew  why  the  action  was  not  brought  sooner.  If  a  reasonable 
cause  had  been  shewn,  it  migrbt  bring  the  action  within  the  nottoa 
of  a  recent  prosecution,'  though  it  had  been  hnmgkt  after  the 
year.**  Lee,  J.  "**  1  think  it  should  be  in  the  nature  of  Jour* 
ney*s  Accompts,  whkh  w  a  tahhiQ  up  and^  jpyreumg  the  o4d  nefiOH 
til  a  ftasonable  ffme,  winch  is  to  be  discussed  by  the  discrstiott  of 
th^  justices,  6  Co*  Speneer*s  case ;  and,  by  the  same  rule,  I 
**  think  what  is  or  is  not  a  recent  prosecution,  ia  a  oase  of  this 
^  aatiire,  is  to  be  delermined  by  the  discrstioo  of  the  oourt  from 
^*  the  ciicumslanoes  of  the  ease,  but  genefally  the*  year  in  the  stat. 
^  is  a  good  ^psctioa.** 
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tually  begun,  howevier  informally  or  irregularly,  was  j^ufficfent 
to  bar  the  statute  {95). 

Espceptions  in  case  of  if»fancy^  ^c.^-^'Ry  tbe  7th  section 
of  Stat  21  Jac.  1.  c.  16.  '*  If  any  person,  entitled  to  soch 
action  of  trespass,  detinue,  trover,  replevin,  actions  of 
account,  debt,  trespass  for  assault,  menace,  battery^ 
'*  wounding,  or  imprisonment,  actions  upon  tbe  case  for 
**  words,  shall  be,  at  the  time  of  such  cause  of  action 
**  accrued,  within  the  age  of  91  years,  feme  comrt^  non 
**  compos  mentis,  imprisoned,  or  beyond  tbe  seas,  sach  per- 
**  son  shall  be  at  hberty  to  bring  tbe  same  actions  within 
*'  such  times*  as  are  before  limitecf  after  their  being  of  full 
"  age,  discovert,  of  sane  memoiy,  at  large,  and  returned  from 
•*  beyond  the  seas." 

An  action  of  assu/npsit,  although  it  is  not  expressly  men- 
tioned, is  within  the  equity  of  the  preceding  claused 

To  a  plea  of  the  statute  of  limitations  "*,  the  plaintiff  re^ 
plied,  that  he  was  resident  in  foreign  parts  out  of  the  king- 
dom of  England,  viz.  at  Glasgow  in  Scotland :  on  demurrer* 
this  replication  was  holden  bad,  because  the  plaintiff  must  be 
beyona  the  seas  {90}. 

If  the  plaintiff  is  a  foreigner,  living  beyond  the  sea  at 
the  time  when  the  cause  of  action  accrues,  and  doth  not 
come  to  England  for  50  years,  he  still  has  six  years  after  his 
coming  to  England  to  bring  an  action  of  assumpsit ;  and  if 
be  never  comes  to  England,  bis  right  of  action  is  not  barred 
either  against  him  or  his  executors  or  administrators  after 
his  death.  Hence  a  replication  *  (to  a  plea  of  the  statute  of 
limitations)  that  the  plaintiff*  was  beyond  sea  at  tbe  time 

1   C^iaodler  v.  Yelett,  2  Saund .  120.  and    m  King  ▼.  Walker,  61.  R.  266.- 
RochtBcbilt  T.  Leibnan,  2  Btr.  836.    n  Strithont  v.  Grame,  2  Bl.  R.  723. 
andnti^b.Sl. 


(95)  So  where  the  plaintiff  had  levied  a  plaint,  and  declared  in 
an  inferior  court,  and  the  cause  had  been  removed  by  habeas  corjpus 
into  the  Court. of  King's  Bench,  where  the  plaintiff  declared  de 
novo :  an  objection  having  been  made  to  the  .declaration  in  the  in- 
ferior court,  Raymond,  C«  J.  said,  that,  although  the  declaration 
in  the  court  below  should  be  iU,  yet  if  the  plaint  were  regular,  it 
was  sufficient  to  prevent  the  operation  of  the  statute.  Story  v*  At- 
kins, 2  Str.  725. 

(96)  It  was  holden  by  Holt,  C.  J.  upon  considecatiDn,  that  Dub- 
lin, or  any  place  in  Ireland,  was  beyond  the  sea*  within  the  meaii- 

ing  of  this  statute.    Anon.  1  Show.  91. 
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wWi  the  caose  of  faction  accrued,  and  that  he  hath  ever 
aince  been  and  still  is  abroad,  was  bolden  good,  on  d^ 
ttiurrer. 

If  the  plaintiff  be  in  England  when  the  cause  of  action 
accrues^,  tbetinoeof  limitation  begins  to  run,  and  a  subse- 
quent departure  from  the  kingdom  and  going  beyond  the 
peas,  will  not  entitle  the  plaintiff  or  his  representative  to 
maintain  an  action  after  the  expiration  of  the  limited  time 
(97).  So  if  there  are  several  partners',  and  some  are  in 
England  at  the  time  When  the  cause  of  action  accrues,  and 
others  beyond  the  seas,  the  action  must  be  brought  within 
six  years  next  after  the  cause  of  action  accrues,  notwithstand« 
ing  the  absence  of  the  partners  beyond  the  seas. 

Before  the  statute  of  Ann,  hereinafter  mentioned,  ft  was 
bolden,  that  the  exception  in  the  7th  section  of  the  stat  21 
Jac.  1.  c.  16.  as  to  personis  being  beyond  the  seas^  extended 
only  to  the  case  oi  plaintiffs  so  absent^,  and  not  to  that  of 
*  detendants;  1st.  because  plaintiffs  only  are  mentioned  in 

the  statute  of  James ;  and  fidly,  because  the  plaintiffs  might 
,have  filed  an  orrgiml,  and  outlawed  the  debtor,  which  would 
have  prevented  the  bar  of  the  statute.    Bat  now,  by  stat 
4  Ann.  c.  16.  s.  19%  *^  If  any  person,  against  whom  there  is 
**  any  cause  of  actios  f(Mr  seaman's  wliges,  or  of  ackibn  upon 
the  case,  shall  be^  at  the  time  of  "such  cause  of  action 
accrued,  beyond  the  seas,  the  person  entitled  to  the  action 
maf  bring  the  aame  against  such  person  afur  his  return 
from  b^odd  the  teas,  withinf  the  time  limited  by  the  31 
•*  Jac  1.  c.  \&r 

To  a  plea  6f  the  stiatute  it  is  sufficient  to  reply  that  the  d^ 
fendantwasin  the  East  Indies,  at  the  time  the  cause  of  action 
accrued,  and  that  plaintiff  commenced  his  suit  against  the 
defendant  within  six  years  next  after  his  return  to  this  king- 

o  SmiUi  T.  Hin,  I  Will.  tU.  q  Hall  V.  Wybonrn,  Cartb.  136!  ^od 

p  Enry  and  oUieis  v.  Jackioa,  4T.R.       CbeVely  y.  Bond,  Carth.  tS6. 
SIS.  r  Several  otber.adttODt  be  iii«&iioif^ 

ia  tbit  itatnte. 


(97)  So  when  a  disability  is  once  temoved,  and  the  ^atnte  has 
began  to  run,,  no  subsequent  disability  will  stop  the  running.  S^e 
the  opinion  di  Lord  Kenyon»  C.  J.  in  Doe  dem.  Duroare  v.  Jones, 
4T.  R.  311.  where  that  learned  jud^  speaks  of  the  uniform  con- 
stractton  of  all  the  statutes  of  limitation  m  this  respect.  See  also 
Gray  r.  Mendez,  Str.  556.  and  Doe  d.  Griggs  v.  Shaen,  B.  R.  M. 
28  a  3.  MS.  S.  ?• 

LS 


4C 


L 


148 


ASSUMPSIT. 


^om ;  &nd  it  18  no  answer  to  this  replication  to  say,  that  the 
defendant  remained  more  than  six  years  in  India  after  the 
cause  of  action  accrued  there»  and  within  the  jurisdiction  of 
the  supreme  court  at  Calcutta  in  that  country*. 


Statute  of  Setoff. — At  common  law,  if  the  plaintiff 
was  indebted  to  the  defendant,  in  as  much  or  even  nK>re  than 
the  defendant  owed  to  him,  yet  the  defendant  had  not  any 
method  of  setting  off  such  debt  in  the  action  brought  by  the 
plaintiff  for  the  recovery  of  his  debt,  and  consequentljr  the 
defendant  was  driven  to  a  cross  action.     To  obviate  this  in- 
convenience atid  to  prevent  circuity  of  action,  or  a  bill  in 
equity,  it  was  enacted  by  stat  2  6. 2.  c.  22.  s.  13.  (made  per- 
petual by  Stat.  8  G.  2.  c.  24.  s.  4 )  **  that  where  there  are 
**  mutual  debts  between  the  plaintiff  and  defendant,  or  if 
'*  either  party  sue  or  be  sued  as  executor  or  administrator^ 
^*  where  there  ape  mutual  debts  between  the  testator  or  in- 
testate, and  either  party,  one  debt  may  be  set  against  the 
other,  and  such  matter  mny  be  given  in  evidence  upon  the 
general  issue,  or  pleaded  in  bar,  as  the  nature  of  tne  case 
shall  require,  so  as  at  the  time  of  pleading  the  general  issue, 
where  any  such  debt  of  the  plaintiff,  his  testator  or  in^ 
testate,  is  intended  to  be  insisted  on  in  evidence,  notice 
shall  be  given  of  the  particular  sum  or  debt  so  intended 
to  be  insisted  on*  and  upon  what  account  it  became  due,  or 
*'  otherwise  such  matter  shall  not  be  allowed  in  evidence  on 
**  such  general  issue."     And  by  stat.  S  6.  e.  c.  24.  s.  5.  it 
was  enacted  and  declared^  "  that  by  virtue  of  the  preceding 
clause,  mutual  debts  might  be   set  against  each  other, 
either   by  being  pleaded  in  bar,   or  given  in  evidence 
on  the  general  issue,  in  the  manner  therein  mentioned, 
**  notwithstanding  that  such  debts  were  deemed  in  law  to 
*'  be  of  a  different  nature;  unless  in  cases  where  either  of 
*'  the  said  debts  shall  accrue  bv  reason  of  a  penalty  con- 
**  tained  in  anv  bond  or  specialty;  and  in  all  cases  where 
**  either  the  ciebt  for  which  the  action  shall  be  brought,  or 
**  the  debt  intended  to  be  set  against  the  same  shall  accrue, 
by  reason  of  any  such  penalty^  the  debt  intended  to  be 
set*off  shall  be  pleaded  in  bar,  in  which  plea  shall  be  shewn 
how  much  is  justly  due  on  either  side ;  and  in  case  the 
phiiutiff  shall  recover  in  any  such  action  or  suit,  judgment 
**  shall  be  entered  for  no  more  than  shall  appear  to  be  justly 
**  due  to  the  plaintiff,  after  one  debt  being  set  against  the 
^  other  as  aforesaid." 
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'  Where  an  equal  debt  is  set  against  tbe  plaiDtifTs  demand^ 
the  defendant  may  conclude  his  plea  with  a  praver  of  judf^- 
ment,  if  plaintiff  should  mamtain  his  action ;  K>r  an  equal 
debt  is  made  a  good  bar  by  tbe  statute  (9  G.  9.  c.  22.],  and 
the  defendant  is  not  under  any  necessity  of  praying  a  dif- 
ferent judgment  than  if  he  had  pleaded  a  release ;  for  both 
equally  destroy  the  plaintiffs  action.  Adjudged  on  geheral 
demurrer  {98). 

Assumpsit  on  a  promissory  note  for  161.  lOs."  payable  a 
month  after  date ;  defendant  pleaded  that  plaintiff  owed  him 
aa  much  money  as  he  owed  plaintiff  on  the  note,  to  wit, 
161.  10b.  for  goods  sold*    On  general  demurrer  it  was  object- 
ed, that  the  note  was  for  161.  lOs.  payable  in  one  month  after 
date,  and,  therefore,  must  carry  interest  from  the  end  of  the 
month ;  that  the  old  debt,  pleaded  by  the  defendant  in  bar, 
amounts  but  to  161. 10s.  which  is  a  less  sum  than  appears  to 
be  due  on  tbe  note,  including  the  interest,  and  conseiquently 
tbe  plea  must  be  ill.    Lord  Hardwicke,  C.  J.  *'  the  161.  lOs. 
mentioned  in  defendant's  plea,  comes  under  a  videlicet,  and 
is  therefore  immaterial,  and  not  traversable ;  tbe  only  sub- 
stantial part  of  the  plea  is,  that  plaintiff  owes  defendant  for 
goods  sold,  &c  as  much  as  defendant  owed  him  upon  the 
note,  and  if  plaintiff  had  taken  issue  on  this,  the  ^hole  debts 
on  both  sides  would  have  come  into  consideration.    As  it  is, 
the  addition  of  161. 10s.  is  superfluous,  and  the  plaintiff  by 
his  demurrer  having  confessed  the  substantial  part  of  the 
plea,  judgment  must  be  given  for  the  defendant;  which  was 
done  accordingly. 

In  an  action  on  a  promissoiy  note  for  301.'  the  plaintiff 
took  a  verdict  for  the  whole  sum ;  the  defendant  had  at  the 
same  sittings  an  action  against  the  plaintiff  for  111.  to  which 
there  was  a  notice  to  set  off  the  note;  and  the  court  held, 
notwithstanding  the  verdict,  that  the  note  might  be  set  off; 
for  if,  at  the  time  of  the  action  brought,  there  are  mutual 

t  Cook  T.  Dixon,   E.  6  0.  t.  B.  R.    u  Cook  t.  Dixon,  MS8. 
MSS.  and  wboitXy  stated  in  BuU.N.P.    x  Baskervil  t.  Brown,  Bull.  N.  P.  ISO. 
IT9.  '  and  2  Bun.  1229. 


Sd8)  Where  the  defendant  owes  the  plaintiff  a  mater  turn  than 
lue  from  the  plaintiff  to  him,  there  the  defiendant  in  order  to 
entitle  himself  to  deduct  his  debt,  must  pray  that  so  much  ma^  be 
deducted  from  the  plaintiff's  demand.  Per  Cur.  in  Cook  v.  Dixon, 
B.  IL  E.  8  G.  2.  MSS. 
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demaDds,  tbey,  by  the  statute  may  be  set  off^  and  jasticeisay 
be  done  by  entering  a  remittitur  cm  Ibe  Bret  record  as  to  so 
much. 

On  the  authority  of  the  preceding  case,  it  was  ruled  in 
Evans  v.  Prosser,  3  T.  R.  186.  that  a  replication  to  a  plea  of 
setoff,  stating,  that  the  defendant  haa  brought  an  actioD 
against  the  plaintiff  for  the  same  sum  in  which  the  plaintiff 
had  paid  the  amount  of  the  demand  into  court,  was  bad  on' 
general  demurrer. 

It  being  a  settled  rule  of  pleading^  that  matter  of  defevice 
arising  after  action  brought,  cannot  properly  be  pleaded  m 
bar  of  the  action  generally,  a  plea  of  setoff,  in  wnich  it  is 
stated,  *•  that  Hbe  plaintiff,  before  and  at  the  time  of  the 
plea  pleaded,  was  indebted,"  will  be  bad  on  general  demur- 
rer, if  pleaded  to  the  action  generally.  Actio,  non.  goes  to  the 
commencement  of  thesuit^  and  not  to  the  time  of  plea  pleaded 

{99)*      ' 

As  to  the  dases  in  which  a  set-oflTis  allowed  under  the  pre- 
ceding statutes,  it  must  be  observed, 

1.  That  the  debts  sued  for,  and  the  debts  intetided  to  be 
set-off,  must  be  mutual  and  due  in  the  same  right. 

Hence  a  joint  debt  cannot  be  set  against  a  separate  demand, 
nor  a  separate  debt  against  a  joint  demand  ;  out  a  debt  due 
to  the  defendant,  as  surviving  partner,  may  be  set  against  a 
demand  on  defendant  in  his  own  right' ;  and  e  cunverso,  a 
debt  due  from  the  plaintiff,  as  surviving  partner,  may  be  set 
against  a  debt  due  from  the  defendant  to  the  plaintiff  in  his 
own  right  •. 

A  defendant  sued  as  executor  or  administrator,  cannot  set 
off  a  debt  due  to  defendant  personally,  nor  can  a  person  who 
is  sued  for  his  own  debt  set  off  what  is  due  to  him  as  execu- 
tor or  administrator. 

y  Evass  ▼.  Pro8ter»  3  T.  R.  186.  re-    s  Slipper  v.  StidiioDe,  6  T.  R.  493. 
cognized  by  Ulenbomugfa^  C.  J.  in    a  French  v.  Andradty  6  T.  R.  582. 
Le  Sre(  ▼.  FapiUon,  4  East's  R.  507. 


(99)  If  the  debt  intended  to  be  set  off  accrued  before  action 
brought,  the  plea  of  set-off  should  state,  that  plaintiff  was  indebted 
to  the  defendant  at  the  commencement  of  the  action.  If  the  debt 
intended  to  be  set-off  accrued  after  acticm  brought,  and  before  plea 
pleaded,  then  the  plea  of  setoff  should  be  pleaded  in  the  form  in 
which  pleas  after  tne  last  coBtinuasce  are  generally  pleaded,  m* 
that  the  plaintiff  ought  not  further  to  have  or  maintain  his  actkm* 
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The  statute  2  G.  2.  c.  29.  s.  Id.  says,  if  either  party  sues  or 
is  sued  as  executor  or  administrator,  where  there  are  mutual 
debts  between  the  testator  or  intestate  and  either .  party,  one 
debt  may  be  set  against  the  other. 

It  will  be  observed,  that  this  part  of  the  statute  is  confined 
to  cases  where  tlie  party  sues  or  is  sued  as  executor  or  admi*- 
nistrator.  Hence  where  an  executor  sues  for  a  cause  of  ac-- 
tion  arising  after  the  death  of  the  testator,  the  defendant  can- 
not set  off  a  debt  due  to  him  from  the  testator : 

A.  having  been  appointed  by  B.  his  attorney  to  receive  his 
rents\  did,  after  his  death,  receive  rent  arrear  in  B/s  life- 
time; the  executrix  of  B.  brought  an  action  against  A.  for 
the  money  in  her  own  name,  not  naming  herself  executrix ; 
the  defendant  gave  notice  to  set  off  a  debt  due  to  him  from 
the  testator,  which  was  not  allowed  at  the  trial,  because  the 
sujt  not  being  as  executor,  the  case  is  not  within  the  statute. 
The  court  of  C.  B«  on  a  case  made,  concurred  in  opinion  with 
the  judge  who  tried  the  cause. 

The  same  rule  holds  where  the  plaintiff  declares  as  eiecu* 
tor,  if  the  cause  of  action  arose  after  the  death  of  the  testa- 
tor; 

» 

In  assumpsit  by  the  plaintiff  as  executor^  for  goods  sold 
and  delivered  to  the  defendant  by  the  plaintiff,  as  executor, 
the  defendant  pleaded  a  setroff  for  a  debt  due  from  the  testa- 
tor to  the  defendant  On  demurrer  the  court  held  the  plea 
bad :  for  to  allow  a  set-off  in  this  case,  would  be  alteriog  the 
course  of  distribution  '  (100). 

b  Shipman  ▼.  Thompson,  Willei,  103.       cited  by  EnUne  fvm,  Y«tes*f  MSS. 

and  Bull.  N.  P.  ISO.  in  Tqpgr^ineyer  ▼.  Lumley. 

e  KilYiDgtOD,  esecntor,  ▼.  SteveDaon,    d  Dumfotd't  note,  Wilies,  2S4. 


(100)  So  if  the  cause  of  action  arises  partly  in  time  of  testator 
and  partly  in  time  of  executor,  althoueh  the  plaintiff  declares  as 
executor,  yet  defendant  cannot  set  off  a  debt  due  from  the  testator  to 
him: 

In  covenant  by  plaintiffs  as  executors*,  for  rent  arrear  in  the  life- 
time of  testator,  and  also  since  his  death,  the  defendant  at  the  trial 
before  Lord  Mansfield,  at  the  sittings  after  Easter  term,  25  Geo.  3". 
set  off  a  debt  due  from  the  testator  to  him ;  and  the  plaintiffs 
were  nonsuited.  Erskine  moved  for  a  new  trial,  on  the  eround  that 
this  debt  could  not  be  set  off  in  this  case,  and  cited  Shipman  v; . 

*  Tegfetmeyer  aod  another,  executon,  ▼.  Lumley,  B.  R.  T.  25  G.  a.  repotted 
in  Durnind*!  noti  to  Hixtcbinson  y.  Sturgcs,  WiUes,  264. 
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9.  A  debt  barred  by  Ibe  statute  of  limitaCiona  cannot  be 
set  off.  If  such  debt  be  pleaded  in  bar  to  the  action,  the 
plaintiff  may  reply  the  statute  of  limitations'  (101). 

3.  Where  either  of  the  debts  accrues  by  reason  of  a  pe- 
nalty, the  debt  intended  to  be  set  off  must  be  pleaded  in 
bar,  and  the  defendant  in  bis  plea  must  arer  what  is  really 
due'. 

In  all  other  cases  the  defendant  may  either  plead,  or  give  a 
notice  (109)  of  set  off,  at  his  election  (103). 

e  RemiDgtoBT  Stevens, Str  1371.  f  SttUSGeo  2.C.S4.  t.S. 


Thompson,  Bull.  N.  P.  180,  Kilvington,  executor,  ▼.  Stevenson, 
from  a  MS.  of  Yates,  J.,  and  Ridout  and  another,  assignees,  v. 
Browh,  Cowp.  133.  Lord  Mansfield,  C.  J.  said,  that  he  was 
satts^ed  on  the  point  on  the  authority  of  Kilrington  v.  Stevenson, 
and  made  the  rule  absolute. 

(101)  If  such  debt  be  given  in  evidence  on  a  notice  of  set-off,  it 
may  be  objected  to  at  the  trial.     Bull.  N.  P.  180. 

(102)  The  same  certainty  is  required  in  this  notice  as  in  a  decla- 
ration. 

Indehttatus  a$s*imptit  for  goods  sold* :  defendant  in  order  to  set 
off  a  debt  due  from  the  plaintiff  to  him,  gave  the  following  notice- 
Take  notice  that  you  are  indebted  to  me  for  the  use  and  occupa- 
tion of  a  house,  for  a  long  time  held  and  enjoyed,  and  now  lately 
elapsed : 

Lord  Hardwicke,  C.  J.  These  kind  of  notices  should  be  almost 
as  certain  as  declarations.  The  legislature  intended  ^hem  to  be  io 
the  nature  of  cross  actions,  and  they  should  be  expressed  with  such 
certainty  as  to  enable  plaintiff  to  make  a  proper  defence  to  them. 
Had  this  been  a  declaration  for  the  use  and  occupation  of  a  house, 
it  would  certainly  have  been  ill ;  for  it  roust  have  shewn  the  com- 
mencement and  determmation  dF  the  occupation. 

It  afterwards  appeared  that  the  debt  designed  to  be  setV^ff  was 
for  rent  reserved  on  lease  b]^  indenture,  which  not  being  mentioned 
in  the  notice,  the  chief  justice  said,  it  would  be  bad  on  that  account 
likewise,  for  had  this  l>eeu  mentioned,  the  plaintiff  might  possibly 
have  shewn  that  he  was  evicted,  or  some  other  matter,,  to  avoid  the 
demand.  Verdict  pro  quemUe,  N.  The  preceding  case  was  de- 
cided before  the  stat.  1 1  G.  2.  c.  19. 

(103)  In  country  causes  it  is  usual  to  plead  a  set-off,  in  order  to 
save  the  trouble  and  expence  of  proving  ttie  service  of  notice.  Tidd*s 
Pract.  584. 

•  Fowler  V.  Jooei,  MMdlftex  Sittingai  after  H.  T.  8  Qeo.  2.  ovan  Hsidwkb^ 
C.  i.  MSS.  lAd  Bull.  N.  P.  179. 
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An  insurance  broker  is  only  entitled  to  receive  for  the  as- 
sured»  from  the  underwriter,  a  payment  in  money  ;  faence  in 
the  settlement  of  a  particular  loss,  a  custom  to  set  oiF  the 

Gneral  balance  due  from  the  broker  to  the  underwriter  cannot 
supported  ^. 

The  averment  of  what  is  really  due,  in  cases  where  the 
debt  accrues  bv  reason  of  a  penalty,  has  been  holden  to  be 
traversable  ^  though  laid  under  a  videlicet '• 

If  an  agreement  is  entered  into  for  the  performance  of  co- 
venants,  with  a  penalty,  and  the  covenants  are  broken,  the 
penalty  cannot  be  set  off : 

To  assumpsit  for  money  lent^  the  defendant  pleaded  arti- 
cles of  agreement  with  mutual  covenants  in  a  penalty  for 
performance,  and  shewed  a  breach  whereby  tbe.penalty  be- 
came due,  and  offered  to  set  off  the  same ;  on  demurrer,  the 
court  held  this  plea  not  within  the  statute;  Lord  Mansfield, 
C.  J*  observing,  that  it  was  contrary  to  the  intention  of  the 
acts,  that  the  penalty  should  be  admitted  to  be  set  off,  when 
perhaps  a  very  small  sum  was  due  for  such  damages  as  the 
defendant  had  actually  sustained. 

It  will  be  proper  to  remark  here,  that  a  set-off  reducing  the 
plaintiff's  demand  under  40s.  will  not  affect,  the  jurisdiction 
of  the  superior  court,  so  as  to  entitle  the  defendant  to  enter  a 
suggestion  on  the  roll,  in  order  to  obtain  costs,  either  under 
Stat  3  Jac.  I.  c.  15.  8.  4.^  or  under  stat  93  6. 2.  c.  33.  a.  19.* 
if  it  appear  that  a  sum  exceeding  40s.  was  due  at  the  time  of 
action  brought  (104). 

f  Todd  T.  Rdd,  i  B.  and  A.  2ia  1  Pitte  t.  CazpcDter,  Str.  1191.  and  1 

h  Ssnnmoat  v.  Knox,  3  T.  R.  66.  ,   Wills.  19. 

i  Greenwood  ▼.  Bairtt,  6  T.  R.  460.       '  tn  GroM  v.  Fliber,  S  Wils.  4S. 
k  Nedriff  Y.  Hogan,  %  Bun.  1094.  and 
BuU.  N.  P.  180. 


(104)  The  lanipia^  of  the  two  statutes  is  different.  Bv  the 
.statute  of  James,  if  it  appear  to  the  judge  that  the  debt  fo  k  f«- 
eovtred  does  not  amount  to  408.  the  defendant  shall  have  costs. 
By  the  atatute  of  Geoige,  the  defendant  shall  recover  double  costs, 
if  the  jwry^  upon  Uu  trial  of  the  eoicie,  find  the  damaget  for  the 
piainiiff  under  40».  unless  the  judge  certify  that,  1.  the  freehold, 
or  2.  tne  title  to  the  plaintiff's  load,  or  3.  an  act  of  bankruptcy 
principally  came  in  question.  It  does  not  appear  that  the  court  in 
Gross  V.  Fisher  adverted  to  this  difference.  17.  Under  the  Court 
of  Request's  Act,  for  Southwark,  22  G.  2.  c.  47.  s.  6.  if  the  debt 
which  was  originally  above  40!i.  be  redooed  below  40s.  by  part 
payaent  before  i^on  brought,   the  defendant  will  be  permitted 
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7.  Tender. 


?•  Tender.'T^To  an  action  of  assumpait  the  defendant  may 
plead  non  assumpsit  as  to  part  of  the  plaintitt'js  demand,  and 
a  tender  before. tne  commencement  ot  the  plaintiff's  suit  as 
to  the  rest;  but  tlie  defendant  will  not  be  permitted  to  plead 
non  assumpsit  to  the  whole  declaration,  and  a  tender  as  to 
part\  because,  if  the  general  issue  should  be' found  for  the 
defendant,  it  would  then  appear  on  the  record,  that  nothing 
was  due,  although  the  defendant  by  his  plea  of  tender  had 
admitted  something  to  be  due. 

A  tender  may  be  pleaded  to  a  quantum  meruit^  although 
the  'demand  is  uncertain.    Johnson  v.  Lancaster,  Str.  57(i 

What  shall  be  a  good  Tender, — ^In  order  to  sustain  a 
plea  of  tender,  it  is  not  necessary  in  all  cases  to  prove 
the  actual  production  of  money,  in  monies  numbered;  it 
will  be  suiBcient  to  shew  that  the  defendant  was  in  a 
present  condition  to  substantiate  his  offer*,  and  that^  the 
plaintiff  dispensed  with  the  production  of  the  money  (105); 
but  there  must  be  either  an  actual  offer  of  the  money 

a  Dowgall  ▼.  Bowmao,  C.  B.  M.    11        Madellan  ▼.  Howard,  4T.  R.  194. 
Geo.  3.    3  Wils.  145.  and  2  Bl.  Rep.       S.  P. 
723.  Anon.  C.B.  M.  40.  Geo. 3.  MSS.    o  Thomas  ▼.  Evans,  10  Bast,  101. 


to  enter  a  sugeestiofi.  Clark  v.  Askew,  8  E^st,  28.  So  under 
the  London  l^urt  of  Request's  Act,  if  the  debt  be  reduced  by 
part  payment  below  51.  before  action  brought,  the  defendant  will 
be  permitted  to  enter  a  suggestion. '  Horn  y.  Hughes,  8  East,  347. 

(105)  Where  there  is  a  dispute  as  to  the  amount  of  the  demand^ 
the  plaintiff,  by  objecting  to  the  quantum,  may  dispense  with  a 
tender  of  the  specific  sum ;  there  should,  however,  be  an  offer  to 
pay  by  producinp^  the  money,  unless  the  plaintiff  dispenses  with 
the  tender  by  expressly  saying,  that  the  defendant  need  not  pro- 
duce the  money  for  he  would  not  accept  it ;  for,  as  though  the  plain- 
tiff might  refuse  the  money  at  first,  yet  if  he  saw  it  produced,  he 
might  be  induced  to  accept  it.  Per  Kenyon,  C.  J.  Middlesex  Sit- 
tings, M.  T.  42  G.  3.  4  Esp.  N.  P.  C.  68.  "  I  take  it  to  be  clear 
beyond  a  doubt,  that  if  the  debtor  tetders  a  larger  sum  than  is 
due,  and  asks  change,  this  will  be  a  good  tender*  if  the  creditor 
does  not  object  to  it  on  thai  account,  out  only  demands  a  la^er 
sum.  There  is  not  any  occasion  to  produce  the  money,  if  the  cre- 
ditor refuses  to  receive  it  on  account  of  more  being  due.**  Per 
Kenyan,. C,  J.  London  Sittings,  after  M.  T.  32.  G.  3.  Peake*s  N. 
P.  C.  S8. 
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E reduced,  or  the  production  of  it  must  be  dispedfled  wftb 
y  the  express  declaration  or  equivalent  act  of  the  creditor. 
1*0  an  action  of  assumpsit',  the  defendant  pleaded  a  tend^y 
of  101. ;  the  evidence  was,  that  the  defendant  having  been 
employed  as  attorney  for  the  plaintiff,  bad  in  that  character 
received  for  his  use  lOl.  in  part  payment,  and  on  going  from 
borne  for  a  time,  left  the  101.  with  his  clerk  there.  Some 
time  after  the  plaintiff  called  and  demanded  161.8s.  lid. 
which  he  said  he  supposed  Evans  had  received ;  vFhen  the 
clerk  told  him  that  Evans  was  gone  from  home,  and  had 
left  with  him  lOk  to  give  to  tl^  plaintiff  when  be  called. 
The  plaintiff  said  be  would  not  receive  the  lOL  nor  any 
thing  less  than  bis  whole  demand. '  The  clerk  did  not  offer 
the  101.  The  court  were  of  opinion  the  evidence  was  in« 
sufficient ;  Lord  Ellenborough,  C.  J.  observingt  **  it  is  ex- 
pressly stated,  that  the  clerk  did  not  offer  the  101.  He  only 
talked  about  having  had  lOl.  left  with  him  to  give  to  the 
plaintiff  when  be  called,  without  making  any  offer  of  it; 
which  is  not  a  tender  in  law.*' 

If  A.,  B.,  and  C,  have  a  joint  demand  on  D.,  and  C.  has 
a  separate  demand  on  D.%  and  D.  offer  A.  to  pay  him  both 
the  debts,  which  A.  refuses,  without  objecting  to  the  form 
of  the  tender  on  account  of  his  being  entitl^  only  to  the 
joint  demand ;  D.  niay  plead  this  tender  in  bar  of  an  action 
on  the  joint  demand ;  but  it  ought  to  be  pleaded  as  a  tender 
to  A.  9  B.,  and  C. 

A  tender  of  foreign  money,  made  current  by  royal  pro- 
clamation, is  equivalent  to  a  tender  of  lawful  money  of  £ng«9 
land' ;  but  a  tender  of  bank-notes,  if  objected  to  at  the  time 
(106),  is  not  a  good  legal  tender',  nor  has  stat  37  Geo.  3* 
c.  45.  (commonly  called  the  Bank  Act)  Qiade  any  alteration 
in  the  law  in  this  respect  (107)* 

p  ThooMft  ▼.  Eyans,  ante.  r  6  Rep.  114.  b. 

q  Douif^a  y .  Patrick,  3  T.  R.  6S3.  a  Grigby  ▼.  Oakes,  2  Boa.  and  Pol.  526» 


(106)  *'  This  court  has  never  yet  determined  that  a  tender  in 
^nk-notes  is  af  all  events  a  good  tender ;  but  if  they  have  been 
offered,  and  no  objection  has  l«en  made  on  that  account^  this  coarC 
has  considered  it  to  be  1^  good  tender."  Per  Bailer,  J.  in  Wright  v. 
Reed,  B.  R.  H.  30  Geo.  3.  3  T.  R.  554.  <*  It  has  been  thought  that 
the  courts  w^nt  a  great  way  in  holding  a  tender  in  bank-notes  to  be 
a  good  tender,  if  not  objected  to  at  the  time."  Per  Chambre,  J.  m 
Grigby  v.  Oakes,  2  Bo&  and  Pol.  526. 

( 107}  By  Stat.  d7  Geo.  3.  c.  46*  §  9.  aflSdaviU  to  hold  to  bail, 
must  allege  that  no  offer  has  been  made  to  pay  the  sum  sworn  to  in 
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Defendant,  being  indebted  to  the  plaintifT  in  31.  lOa.  pro^ 
duced  to  him  a  51.  bank  note,  and  desired  him  to  take  31.  lOs; 
out  of  that    It  was  holden,  that  it  was  not  a  good  tender  ^ 

An  ofTer  to  pav  a  sum  of  money  with  a  condition  that  it 
shall  be  acceptecl  as  the  whole  balance  due,  when  a  larger 
sum  is  claimed,  does  not  amount  to  a  legal  tender  of  the  sum 
ofiered  to  be  paid  *. 

A  tender  of  money  to  an  agent  authorized  to  receive  pay* 
ment',  is  a  good  tender  to  the  creditor  himself. 

Ai  what  Time  the  Tender  may  he  made. — The  tender  must 
be  made  before  the  commencement  of  the  suit  The  line 
being  drawn  at  the  commencement  of  the  suit,  steps  taken 
by  the  plaintiff,  in  contemplation  only  of  an  action,  •  before 
tender  made,  will  not  deprive  the  defendant  of  the  benefit 
of  his  tender,  if  such  tender  was  made  before  the  actual 
commencement  of  plaintiff's  siiit  Hence  it  is  not  any  an- 
swer to  a  plea  of  tender  before  the  exhibition  of  the  plain- 
tiff's  bill  7,  that  the  plaintiff  had  before  such  tender  retained 
an  attorney,  and  instructed  him  to  sue  out  a  latitat  against 
the  defendant,  and  that  the  attorney  had  accordingly  applied 
for  such  writ,  before  the  tender,  which  writ  was  afterwards* 
sued  outr 

Of  the  Form  in  which  a  tender  must  be  p/^ai/ei/.— -Where 
the  money  is  due  and  payable  imniediately  by  the  agreemebt% 
the  party  pleading  a  tender  must  shew  that  he  was  **  always 
ready,"  from  the  time  when  Uie  cause  of  action  accrued  (108). 

t  Betterbti)  ▼.  Davii,  3  Cunp.  N,  P»       P.  C.  477,  tee  alao  MoSat  ▼.  Pwr- 
C.  70.  per  Le  Blanc,  J.    8e«  also  Ro-        tons,  6  Taunt.  307. 

binson  t.  Cook,  6  Taunt  336.  j  Briggt  ▼.  Calyerly,  S  T.  R.  629. 

Q  ETans  ▼.  Judkin8,4  Campb.  166.  x  Giles  t.  Hartis,  Ld.  Raym.  264. 

z  Qoodland  ▼.  Blewitt,    I  Camp.  N. 


notes  of  the  governor  and  company  of  the  Bank  of  England,  ex- 
prMsed  to  be  payable  oo  demand,  (fractional  parts  of  the  sum  of 
twenty  shillings  only  excepted.)  But  by  stat  43  G.  3.  c  18.  per- 
sons applying  to  be  discharged  upon  common  bail,  by  reason  of  any 
defect  in  the  alleeation  requirea  by  the  preceding  statutes  must; 
make  pixwf  by  affidavit,  that  the  whole  sum  for  which  they  have 
been  holden  to  baiU  was  offered  to  be  paid  either  wholly  in  notes  of 
the  governor  and  company  of  the  Bank  of  England,  or  partly  in 
such  ilotes,  and  partly  in  lawful  money  of  this  kmgdom.  See  stat.. 
52  Geo.  3.  c.  50. 

(108)  But  where  the  agreemei^  is  to  pay  at  a  certain  time,  tender 
at  that  time,  and  **  always  ready,"  is  a  good  plea.  Per  Holt,  C.  J^ 
in  Oiies  v.  Hart,  Salk.  622. 
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•jBeooe  to  an  action  of  indtbitaius  asmmpsU*,  where  defen* 
dant  pleaded  that  before  the  action,  viz.  on  such  a  day,  he 
tendered  a  certain  aum  of  money,  and  that  he  was  always 
afterwards  ready,  and  then  was  ready:  on  demurrer,  the  plea 
was  holden  bad ;  for  per  cur,  it  is  not  enough  that  he  was 
-always  ready  since  the  tender ;  the  money  was  due  before, 
and  the  neglect  of  payment  was  a  delay,  a  breach  of  contract, 
and  a  cause  of  action. 

So  where  to  an  action  by  the  indorsee  of  a  bill  of  ex^ 

-change^,  the  defendant  pleaded,  that  after  the  expiration  of 

the  time  appointed  for  the  payment  of  the  bill  and  before 

.action  brought,  he,  the  defendant,  tendered  the  whole  money 

then  due  upon  the  hill  with  interest,  in  respect  of  the  diu> 

mages  sustained  by  the  non-performance  of  the  promise: 

and  that  he  always, /rom  the  time  ofmakinf^  the  tender^  had 

been,  and  still  was,  ready  to  pay,  &c.    On  demurrer,  the 

plea  was  holden  bad;  Lord  Ellenborough,  C.  J^  observing, 

*4hat  in  'Giles  v«  Hartis*,  it  was  expressly  decided,  that  an 

averment  of  tout  temps  prist  was  necessary  in  a  plea  of  ten* 

der,  and  that  it  was  one  of  those  land  marks  m  pleading 

which  ought  not  to  be  departed  from. 

A  plea  that  the  defendant  is  ready,  and  has  always  been 
ready,  with  a  profert  in  (?iifta','but  not  averring  a  tender,  will 
be  bad  on  general  demurrer. 

It  is  not  necessary  that  a  plea  of  tender  to  an  action  of 
indebitatus  assumpsit  should  answer  a  special  request  laid  in 
the  declaration*  on  a  day  subsequent  to  the  day  on  which 
the  promise  is  laid ;  because  such  request  is  surplusage,  and 
therefore  the  day,  on  which  it  is  made,  is  wholly  immaterial. 

At  what  Time  a  Tender  must  be  pleaded, --At  is  a  general 
rule,  that  a  tender  cannot  be  pleaded  after  any  kind  of 
imparlance  ^  because  the  imparlance  is  contradictory  to  that 
.  part  of  the  defendant's  plea,  in  which  he  alleges,  that  he  was 
always  ready.  A  tender  must  therefore  be  pleaded  before 
the  imparlance  of  the  same  term  with  the  declaration',  unless 
the  declaration  be  delivered  or  filed  so  late  that  the  defendant 
is  not  obliffed  to  plead  to  it  that  term ;  and  then  it  may  be 
pleaded  of  course  within  the  first  four  days  inclusive  or  the 
next  term,  as  of  the  preceding  term. 

Under  particular  circumstances  the  court  will  give  the 

& Swwtknd T. aq«iit,  Sslk.  OSS.  c  Qi)m  ▼.  Hart,ailk.  aSS.  sndGartk 

b  Hume  ▼.  P«ploe,  8  Bait,  16S.  413. 

Q  14.  EaySi,  354.  and  Tid.  Wood  ▼.  f  QUeiT.Hart,aftlk.e23.andCaitfa.413. 

'Ridgv,  Fort.  376.  g  Tidd*t  Pnfe.  384. 
.  d  ftench  y.  WttaoD,  C.  B.  S  WUi.  74. 
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'parties,  on  an  car!y  application^,  leave  to  pTebd  a  tender 
after  an  imparlance;  a^  where^  the  writ  wad  retanriUe  in 
Easter  tern),  and  the  declaration  not  delivered  antil'tbeday 
before  the  essorgn  day  of  Trinity  term,  oh*  which  day  it  waa 
sent  by  the  post  to  Shrewsbury,  where  the  defendant  lived, 
'Sothat  the  agent  could  not  procure  instructions  to  plead  a 
'tender  within  the  firstfour  days  of  Trinity  term. 

Where  the  declaration  is  entitled  of  the  term  generally', 
and  the  defendant  pleads  a  tender,  upon  which  he  t^ould 
give  in  evidence  a  tender  made  between  the  first  day  of  the 
term  to  which  the  bill  relates,  and  the  day  of  suing  out  the 
writ,  he  may  apply  to  the  court  to  oblige  the  plaintiff  to 
^title  his  declaration*  properly  (109);  but  this  application 
mnist  be  strppoited  by  an  affidavit  of  i.  tender  nrrad^e  on  such 
•a  day  \ 

After  a  plea  of'  tender  there  cannot  be  a  nonsuit". 

Of  the  Replication. — To  a  plea  of  tender  the  plaintiff  may 
reply  a  subsequent  demand  and  refusaL 

The  usual  forfti  of  this  replication  is,  that,  *'  after  the 

making  of  the  tender- mentioned  in  the  plea,  and  before  the 

coifimencement  of  the  action,   the  plaintiff  demanded  the 

.^aid  sum  (the  sum  tendered),  but  that  the  defendant  riefused 

to  pay  the  same,"  &c. 

,  Issue  being  joined  on  the  feet  of  this  demand,  it  wilt  be 
incuqabent  on  the  plaintiff  to  prove  that  he  demanded  the 
.preqise  sum  before,  tendered.  Proof  of  ademaud  of  a  larger* 
sum  than  that  which  was  originally  tendered  will  not  support 
the  issuer 

*     The  demand  ought  to  be  made  by  some  person  authorized 

to  give  the  debtor  a  discharges.     Hence  in  a  case  where  the 

.  demand  had  been  oiade  by  the  clerk  to  the  plaintiff's  attor- 

h  Brown  ▼.  ttagan,  Bamet,  357.    Pit*  m  Per  Heatb,  J.inGutteridge  V.  Snrilli, 

field  T.  Horej,  Barnct,  SflS.  2  fil.  377.  aad  lo.xokd  by  Uie  Mme 

i  Baylcy  V.  H<nUd$U>«y  Baikie%  351.  judge  in  Httding  t,  Sf^ccr,  Sufrty- 

k  SmiUi  Y.  Key,  Str.  638.    Winter  ?.  Lent  Ass.  1808.  1  Camp.  N.  P.  C. 

Moien,  E.  5  G.  2.  B.  R.  MSS.  S.  P.  327.    Sed  qns. 

1  Soutbouse  T.  Aliens  T.  S.  bad  9  0.2.  n  Bpybe^  ▼.  Hide,  1  Cuap.  IF.  P.  C. 

B.  VL  MSS.  181.  Ld.  EUesborousJb,  C.  J. 


(109)  And  it  seems,  that  if  the  defendant  omits  to  do  this,  he  will 
not  be  permitted  to  give  the  t^der  in  evidence,  althoogh  he  can 

Srove  the  writ  sued  out  on  a  day  subs^uent  .to  the  tender.    RoSb  r. 
fordin,  B.  R.  Middlesex  Sittings  after  M.  T.  i2  G.  3.— Coram  Le 
Blanc,  L  4  Esp.  N.  P.  C.  72. 
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tiey%  who  had  never  scfen  the  defendant  before  going  upon 
this  errand.  Lord  Ellenborough  held  the  demand  insuf- 
ficient; admitting,  however,  that  a  demand  by  the  attorney 
himself  might  have  done. 

If  to  a  plea  of  tender  the  plaititiff  reply  a  latitat'  (110),  and 
that  the  tender  was  not  made  before  the  suing  out  the  latitat, 
the  defendant  may  rejoin,  that  plaintiff  had  not  any  cause  of 
actfon  at  the  time  of  suing  it  out;  because  the  plaintiff  by 
the  replication  makes  the  latitat  the  commencement  of  the 
suit;  therefore  it  may. be  considered' in  the  nature  of  an  ori-' 
ginal  writ,  and  defendant  ought  to  have  the  same  advantage 
of  it  as  the  plaintiff. 

The  same  observation  ivhich  was  made  at  the  conclusion 
of  the  cases  relating  to  the  plea  of  s^t-oiT  applies  here,  viz. 
that  if  by  the  plea  of  tender  being  found  for  the  defendant, 
^e  balance  proved  on  the  non  ^ssampsit  .is  uncl^r'  408 ;  yet^ 
if  that,  added  to  the  sum  tendered,  exceed  40s.  the  jurisdic- 
tion of  the  superior  court  will  not  be  affected^,  and  the  de- 
fendant will  not  be  permitted  to  enter  a  suggestion  on  the 
roll  in  order  to  obtain  his  costs  V- 

o  Coles  r.  BeU,  Sittiags  aft«r  M.  T.  49    q  Reaward  v.  H^kins,  000^^44. 

Geo.  3.  1  Camp.  N.  P.  0.478.11.  r  Middz.   Coiirt  of  Conscience,  ttat. 

p  Wood  T.  Newton, B.  R.  I  WUs.  141.         23  G.2.  c.  33. s.  19.(111;. 


t ,  (.1 10)  Denison,  J.  doubted  whether  the  re(^ication  .of  a  iMitat 
good,  because  it  was  not  material  when  tbe  process  issued.  This 
was  ilpon  a  supposition  that  the  latitat  was  only  process.  1  Wils. 
^48.  Indeed  wnen  the  issuing  out  a  latitat  is  not  replied  to  the 
statute  of  limitations,  or  to  tttoid  a  tender,  or  giten  in  dvidenc^  to 
support  a  penal  action,  it  is  considered  but  as  process,  and  not  ab 
the  cotamencemeot  of  the  suit.    Foster  v.  Bonnei»  Cowp.  454* 

fill)  But  see  the  wo^ds  of  the  statute,  by  which  it  is  enacted, 
**  that  if  any  actioD  of  debt  or  assumpsit  shall  be  commenced  m 
any  of  the  king*s  courts  at  Westminster,  and  the  defendant  shall 
hye  or  reside  in  Middlesex,  and  tlujury  upon  ths  trial  of  such  cau$e 
JuUl  Jnd  the  damages  Jor  the  plainttff  under  AOs.  unless  the  judee 

.  shall  in  open  court  certify  on  the  back  of  the  record,  that,  I.  the 
freehold  or  title  to  the  plamtiff's  land,  or,  2.  an  act  of  bai^kmptcy 

•principally  came  in  question,  Sic.  the  defendant  ihaS  ree&ver  double 
costs."    See  also  Clark  v.  Askew,  8  East,  28. 
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ATTORNEY. 

O^  Actions  brought  by  Attomies  and  Solicitors  for  the  Re* 
covery  of  their  Pees,  Of  the  Statutes  3  Jac^  h  c.  7.  {  1. 
2  G.9.C.  £3.  S  $3.  relaUng  to  the  Delivery  of  Bills  by 
AtkfrnieSf  and  U  6.  ^  c.  13.  S  6.     Liability  of  Attornies 

* 

for  Negligence  and  Unskilfulness. 

Attornies  and  aolicitors  may  maintain  an  action  of 
debt'»  or  of  indebitatus  assumpsit  for  the  recovery  of  tbeif 
fees.  The  latter  form  of  action  is  that  which  is  most  usually 
adopted. 

If  a  solicitor  or  agent  for  a  third  person  retain  an  attorney, 
and  promise  him  his  fees,  indebitatus  assumpsit  will  lie  against 
such  solicitor  or  agents  But  it  seems  doubtful,  whether  in 
this  case  an  action  of  debt  would  lie*. 

An  attorney  may  maintain  an  assumpsit  for  soliciting,  a 
cause  in  other  courts,  as  well  as  in  the  court  where  he  is  atp 
tomey^ 

A  n  attorney  may  sue  by  attachment  of  privilege,  though 
his  certificate  has  expired,  and  not  been  renewra,  if  it  be 
within  a  year  from  the  expiration  of  his  certificate,  and 
though  he  has  been  in  prison  for  above  a  year  before  the  ao- 
ing  out  of  the  writ*. 

A  solicitor  of  the  equity  side  of  the  Court  of  Exchequer 
is  not  entitled  to  practise  in  the  Court  of  Chancery ;  nor,  if 
be  does,  can  he  maintain  an  action  for  the  amount  of  his  bilL 
And  semble^  that  a  solicitor  of  the  Court  of  Chancery  cajsnot. 

a  Adm.  in   Bndlbfd  ▼.  Woodbouie^  c  Aff.  Bndted  t.  Woodhouie*  Cto, 
Cio.  Jac.  680.  Jtc.  620.  N^.  Sudi  ▼.  Trarittsa, 

b  AmbroM  and  Roe,  Skiii.  817,  SIS.       Cio.Cur.194. 

Ada.  in  Sonde  ▼.  IVeviUon,  Gio.  d  Thwligr  ▼.  Womn,  C^  Ov«  169. 

Car.  194.  t  PHor  ▼.  Mooio,  S  M.  H  a.  SOS. 
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hy  consent  in  writing,  authorise  a  solicitor  of  the  Court  of 
Exchequer  to  practise  there  in  his  name'. 

'  To  an  action  of  assumpsit  for  fees  due  to  the  plaintiff  as  an 
U  attorneys  the  defendant  may  plead  the  statute  of  limitations, 

'"  viz.  that  be  did  not  promise  or  undertake  within  six  years 

next  before  action  brought 

By  Stat  3  Jac.  1.  c.  7.  s.  1.    **  No  attorney,  solicitor,  or 

servant  to  any,  shall  be  allowed  from  bis  client  or  master, 

for  any  fee  given  to  any  Serjeant  or  counsellor,  or  for  any 

sums  of  mon^  given  for  copies  to  any  officers  in  any  court 

of  record  at  Westminster,  unless  he  have  a  ticket  subscribed 

with  their  hands  and  names,  testifying  how  much  hath 

been  received  or  paid,  and  at  what  time;  and  all  attornies 

p.  and  solicitors  shall  give  a  true  bill  to  their  masters  (l)» 

'  **  clients,  or  their  assigns,  of  all  other  charges  concerning  the 

**  suits  which  they  have  for  them,  subscribed  with  their  hands 

*'  and  names,  before  they  shall  charge  their  clients  with  such 

*•  fees  or  charges/* 

To  an  action  brought  by  an  attorney  to  recover  fees  for  the 
prosecution  of  an  habeas  cor/jus\  to  remove  a  plaint  levied 
against  defendant  in  an  inferior  court,  and  for  defending  him 
in  that  suit  after  it  was  removed  into  the  Kin^*s  Bench,  the 
defendant  pleaded  this  statute :  on  demurrer,  judgment  was 
given  for  the  plaintiff;  because  this  statute  does  not  extend 
to  matters  transacted  in  inferior  courts^  but  to  suits  in  the 
courts  of  Westminster  Hall  only. 

In  an  action  brought  by  an  attorney  against  an  executor 
fof  fees^  and  sums  df  money  expended  by  the  plaintiff  in 
several  suits  for  the  testator  of  the  defendant,  the  defendant 
pleaded  this  statute,  and  that  the  plaintiff  had  not  given  to 
the  testator,  nor  to  the  defendant,  before  ike  writ  brought  (S), 

f   Vincent  ▼.  Holt,  4  Tannt.  452.  b  Brickwood  v,  Faosbaw,  Cattfa.  147. 

f  Oliver  v.  Thomas,  Ldi  Raym.  2.  i  Btook»  ▼.  Hagfue,  T.  Raym.  t45. 

(1)  Indihftahu  assmnpgit  for  agent*s  fees.  It  was  objected  on  the 
part  of  the  defendant  that  plaintitf  ought  to  prove  a  bill  delivered. 
For  the  plaintiff  it  was  insisted,  that  agents  were  not  within  this  sta- 
tute ;  that,  ^tthe  time  whea  it  was  made,  agents  were  unknown ;  that 
the  attornies  then  c^me  Co  Loudon  to  solicit  their  causes  in  person. 
Lee,  C.  J.  was  of  opinion,  that  the  case  was  not  within  the  statute, 
but  offered  to  save  the  point.  Verdict  for  plaintiff,  Jones  one,  &c. 
▼.  Price,  B.  R.  May  19,  1748.  See  also  Bridges  one,  &c.  v.  Francis, 
Peake^s  N.  P.  C.  1,  2.  where  Kenyon,  C.  J.  expressed  the  same 
opinion. 

(2)  Thss  allegation  seems  essential,  for  in  Cl^rk  v.  Godfrey, 
Stiange,  633.  it  was  settled,  by  the  Court  of  Common  Pleas,  on  great 
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any  bill  of  charges  aocordiog  t^  the  statute:  on  demurrer,  it 
was  adjudged  a  good  plea. 

In  Milner  v*  Crowdall,  t  Show.  338.  where  the  same  plea 
was  pleaded,  on  demurrer,  because  defendant  had  not  averred 
his  plea,  the  objection  was  overruled,  the  plea  being  in  the 
negative  (3), 

.  By  Stat  2  Geo.  2.  c.  2a  s.  93.  (made  perpetual  by  stat  SO 
Geo.  $.  c.  19.  s.  75.)  for  the  better  regulation  of  attomies  and 
solicitors,  it  is  enacted,  that  ^*  no  attorney  of  the  Courts  of 
King^s  Bench,  Common  Pleas,  or  Exchequer,  &c.  nor  any 
solicitor  in  Chancery,  &c.  shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of  any  fees,  charges^  or  dis^ 
hursements  (4),  at  law  or  in  equity,  until  the  expiration  of 
one  month  (5)  or  more,  after  such  attorney  or  solicitor  re-* 
spectively  shall  have  delivered  unto  the  party  to  be  char^eed 
therewith,  or  left  for  him,  at  his  dwelling-house  (6),  or  Fast 
place  of  abode,  a  bill  of  such  fees,  charges,  and  disburse- 
ments, written  in  a  common  legible  hand,  and  in  the  En^- 
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*'  lish  tongue,  except  law  terms  and  names  of  writs^  and  In 
*'  words  at  length  (7)f  except  times  and  sums,  which  bill 

consultation,  that  the  bill  must  be  delivered  htfort  atitum  brought,  in 
order  that  the  client  may  have  an  opportunity  of  looking  it  over,  he- 
fore  he  incurs  further  expense.  _ 

(3)  In  this  case  it  was  said  by  the  court,  that  this  statute  might 
be  given  in  evidence  under  the  general  issue. 

(4)  Charges  for  conveyancing  are  not  within  this  statute.  See 
post.  Hill  V.  Humphreys,  p.  164.  and  2  Bos.  ^nd  Pul.  345.  '  See  also 
Buller's  N.  P.  145.  Money  paid  by  an  attorney  for  costs  which  his 
client  is  adjudged  to  pay,  is  a  disbursement  within  this  statute. 
Crowder,  I^vie,  and  Co.  v.  Shee,  1  Camp.  N.  P.  C.  437.  But  a 
plaintiff's  attorney,  who,  at  the  defendant's  request,  puts  in  bail  for 
nim,  and  afterwards  pays  the  debt  and  costs,  without  havine  them 
first  taxed,  and  without  making  any  charge  for  his  own  labour  therein, 
need  not  deliver  a  bill  a  month  before  he  sends  for  the  money  so 
advanced ;  for  the  statute  applies  to  cases  where  a  person  employed 
as  an  attorney  sues  to  recover  a  compensation,  for.  his  labour  and  skill. 
Pfothero  v.  Thomas,  6  Taunt.  196.     , 

(5)  The  term  **  month"  here  means  a  lunar  month.  Kurd  v. 
Leach,  5  Esp.  N.  P.  C.  163.  Ellenborough,  C.  J. 

(6)  Leaving  at  the  counting-house  is  not  sufficient.  2  Bos.  and 
Pul.  343. 

(7)  By  statute  12  G.  2.  c.  13.  §  5.  eveiy  attorney,  clerk  in  court, 
and  solicitor,  may  write  his  bill  of  fees,  charges,  and  disbufsementiu 
with  such  abbreviations  as  are  now  commonly  used  in  the  Engliim 
language. 


I 


«« 

«« 
«< 
«< 

<« 
«< 
«< 


ATTORNEY.  163 

shall  be  subscribed  with  the  proper  hand  of  such  attorney 
dr  solicitor;  and  upon  application  of  the  party  chargeable 
by  such  bill,  or  of  any  other  person  in  that  behalf  autho- 
rised, unto  the  Lord  Chancellor,  or  the  Master  of  the  Rolls, 
or  unto  any  of  the  courts  aforesaid,  or  unto  a  judge  or  ba- 
ron of  any  of  the  said  courts,  respectively,  in  which  the 
business  contained  in  such  bill*  or  the  greatest  part  thereof 
in  amount  or  value  shall  have  been  transacted,  they  may 
refer  the  bill,  &c.  to  be  taxed  (although  no  action  be  de«^ 
^  pending  in  such  court  touching  the  same}**' 

The  fotegoing  provisions^,  being  beneficial  to  the  subject, 
have  received  a  liberal  construction^;  hence,  where  part  of 
the  chaiges  of  an  attorney's  bill  was  for  drawing  an  affidavit, 
Bnd  for  attendance  on  the  party  at  the  swearing,  it  was  holden, 
that  they  were  charges  for  proceedings  in  court,  because  the 
oath  must  either  be  administered  by  the  court,  or  by  some 
authority  delected  by  the  court;  and  that  an  action  could 
not  be  maintamed  for  the  recovery  of  such  charges,  because 
a  bill  had  not  been  delivered  a  month  before  the  action  was, 
brought  So  where  an  action  was  brought  for  the  amount  of 
a  billfor  business  done  at  the  quarter  sessions',  upon  a  pro- 
secution for  an  assault,  it  was  holden,  that  the  action  could 
not  be  maintained,  because  there  v^as  not  any  signature  to 
the  bill  which  had  been  delivered  (8). 

The  bill  must  be  left  with  the  party  charged",  for  in  a 
case  where  the  plaintiff  had  delivered  his  bill  to  the  defendant 
in  due  time,  who  acknowled^d  the  debt,  and  said  that  he 
would  pay  it,  but  that  he  did  not  know  what  to  do  with  the 

k  Winter  one,  &c'.  t.  Payne,  6  T.  R.    1  Clarke  t.  Donovan,  5  T.  R.  6M. 
645.  m  Broolci  t.  Mason,  1  H.  Bl.  290. 


(8)  BuIIer,  J.  had  ruled  otherwise  in  Stephenson  v.  Taylor,  and 
another,  York  Summer  Assizes,  1786,  on  the  ground  that  the  statute 
was  confined  to  business  done  in  a  court  of  record,  wherein  attor- 
nies  are  admissible  and  sworn.  See  the  first  section  of  the  statute 
2  G.  2.  c.  23.  and  queere  to  what  courts  does  the  word  aforesaid  in 
§  23.  refer  ? 

An  attorne/s  bill  may  be  referred  to  be  taxed,  though  all  the  bu- 
siness chaiged  was  done  at  the  quarter  sessions.  Ex  parte  Williams, 
4  T.  R.  496,  So  a  dedimus  potestatem  charp^ed  in  an  attorney*^  bill, 
w  a  snfficient  item  to  enable  the  court  to  refir  the  bill  for  taxation, 
though  with  this  exception  it  be  entirely  for  conveyancing.  £x 
forU  Prickett,  1  Bos.  and  Pul.  N.  R.  266.  So  a  charge  for  prepar- 
ing a  wtirtant  of  attorney  renders  the  bill  liable  to  be  taxed.  Hin- 
doo V.  Bourn,  4  Campb.  6$^ 
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bill,  upon  which  the  plaintiff  took  it  back  again,  it  was  bolden, 
that  the  bill  ought  to  have  been  left  with  the  defendant ;  for 
the  intention  of  the  statute  was,  that  the  client  should  have 
due  time  to  examine  the  charges  made  by  the  attorney,  and 
take  advice  upon  them,  if  necessary. 

In  like  manner  it  has  been  hoIden%  that  although  an  attor-  . 
ney  shews  his  client  a  copy  of  his  bill,  explaining  the  differ- 
ent charges  to  him,  in  the  reasonableness  of  which  the  client 
acquiesces,  the  attorney  is  notwithstanding  bound  to  leave  a 
copy  of  the  bill  with  him. 

But  the  legislature,  by  requiring^  a  delivery  of  the  bill  to  the 
party  to  he  charged^  meant  no  more  than  that  he  should  have 
reasonable  notice  of  its  contents ;  leaving  it  to  the  construe* 
tion  of  the  law,  as  in  other  cases,  what  should  be  deemed  a 
delivery  to  him  for  the  purpose  of  notice. 

Hence,  where  a  party  in  a  cause  having  changed  his  attorney 
in  the  progress  of  it,  a  judge*8  order  was  afterwards  obtained 
by  the  second  attorney  for  the  delivery  to  him  of  a  bill  signed 
by  the  first  attorney,  which  delivery  was  accordingly  made ; 
tnis  was  holden*  to  be  a  sufficient  delivery  to  the  party  to  be 
charged  within  the  words  and  meaning  of  the  statute* 

Where  several  are  jointly  liable  to  an  attorney  for  busi- 
ness done',  the  delivery  of  a  copy  of  a  bill  to  one  of  them 
from  whom  the  attorney  has  received  his  instructions^,  is 
sufficient 

The  bill  having  been  delivered  a  month  before  the  com- 
miencement  of  the  action',  and  the  party  charged  not  having 
made  any  application  to  have  the  bill  taxed  during  that  inter- 
val, he  will  not  be  permitted  to  question  the  reasonableness 
of  the  items  before  a  jury  (9). 

In  an  action  to  recover  the  amount  of  a  bill  for  business 
done  by  plaintiff  as  attorney  to  defendant*,  it  appeared,  that 
the  bill,  among  other  taxable  items,  contamea  two  items, 

n  Crowder  ▼.  Shce,  1  Camp.  N.  P.  C.  q  Finchett  t.  How,  2  Camp.  N.  P.  C. 

437.  277. 

o  Vincent  ▼.  Slaymaker,  12  Bait,  372.  r  Williams  ▼.  Frith,  Doug,  197,  Hoc- 

Per  Grose,  J.,  Le  Blsinc,  J.,  and  Bay-  per  T.Till,  Doup.  I9S.  8.  P. 

ley,  J.,  dissentiente  Ld.  £ilenborouf  b,  s   HiU  ▼.  Humphreys,  2  Bos.  aad  Pal. 

C.J.  343. 
p  Per  £lleDboroDgh,  C.  J.  1  Camp.  N. 

P.C.438. 


(9)  But  the  bill  may  be  taxed  after  action  brought,  and  at  any 
time  before  the  verdict  or  judgment,  unless  the  money  has  been  paic|. 
Shaw  V.  Pickering,  B.  R.  M.  30  G*  3.  Doug.  198.  in  n. 
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^hich  could  not  be  considered  as  **  fees,  thvLTges,  or  disburse- 
ments, at  law  or  in  equity/*  viz.  one  item  for  costs  paid  upon 
a  discontinuance,  and  another  for  preparing  a  case  and  laying 
it  before  a  special  pleader.    It  was  admitted,  that  a  bill  had 
been  delivered,  but  insisted  that  it  had  not  been  delivered 
according  to  the  directions  of  the  actS  and  it  was  contended, 
that  the  two  items  not  being  taxable,  plaintiff  was  entitled 
to  recover  upon  them  without  the  previous  delivery  of  a  bill, 
for  the  imperfect  delivery  was  tantamount  to  no  delivery. 
Eldon,  C.  J.  said,  **  That  the  rule  which  had  been  adopted 
concerning  charges  for  conveyancing,  either  did  not  stand 
on  any  principle,  or  it  decided  this  case;  that  the  expenses 
of  conveyancing,  as  such,  were  not  taxable,  they  were  not  to 
be  considered  as  **  fees,  charges,  or  disbursements,  at  law  or 
in  equity;"  but  if  one  single  item,  which  might  be  so  con- 
sidered, though  to  the  amount  of  35.  4d.  only,  was  to  be 
found  in  the  bill,  the  plaintiff  could  not  recover  for  the  con- 
veyancing without  the  delivery  of  such  bill ;  for  in  such  case 
the  charges  for  conveyancing  fell  within  the  rule  of  the  sta- 
tute, and  on  these  principles,  namely,  that  what  was  paid 
for  conveyancing:  was  paid   in  the  character  and   in  the 
exercise  of  the  duties  of  an  attorney,  and  that  the  statute 
attached   upon  the  whole  demand,  which    he  had  in  that 
character.    If  that  were  so,  he  did  not  see  how  the  charges 
for  conveyancing  were  to  be  distinguished  from  the  two  items 
in  this  case."    The  other  judges  concurred  with  the  C.  Jus- 
tice, and  it  was  holden^  that  me  plaintiff  could  not  recover 
for  any  part  (10). 

t  It  had  been  delivered  at  Uie  defendant's  oounting  house  instead  of  bis  dwel- 

Ungf-bouse,  as  the  act  directs. 


(iO)  It  may  be  observed,  that  in  this  case  a  bill  had  been  deli- 
vered, but  not  at  the  place  where  the  statute  directed ;  but  in  a  case 
where  a  bill  had  not  been  delivered,  Kenyon,  C.  J.  allowed  the  plain- 
tiff to  give  evidence  of  conveyaociDg  business^  although  he  was  pre- 
cluded from  recovering  upon  the  rest  of  the  demand,  on  account  of 
having  omitted  to  deliver  a  bill.  Miller  v.  Towers,  Peake,  N.  P. 
C.  102.  **  As  no  bill  had  been  delivered.  Lord  Kenyon  felt  him- 
self at  liberty  to  consider  the  demand  for  conveyancii^,  in  the  nature 
of  a  demand  made  in  an  action  for  conveyancing  only.*'  Per  Lord 
Eldon,  C.  J.  in  2  Bos.  and  Pul.  345.  The  same  doctrine  was  laid 
down  in  Mowbray,  Gent,  one,  &c.  v.  Fleming,  11  East,  285.  where 
no  bill  having  been  delivered,  the  plaintiff  was  permitted  to  recover 
for  such  items  as  were  not  taxable ;  although  a  bill  of  particulars  had 
been  delivered  under  a  judge's  order,  and  such  bill  contained  other 
taxable  items. 
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The  statute  3  Geo.  2.  c.  S3,  i  23.  only  requires  the  delirery 
of  a  bill,  for  the  purpose  of  bringing  an  action  ;  and  there* 
fore,  though  an  attorney  cannot  bring  an  action  on  his  bill  % 
till  it  has  been  delivered  a  month,  that  step  is  not  necessary 
to  be  taken  in  order  to  enable  him  to  set  it  off.  But  in  thi^ 
case  he  must  not  produce  it  at  the  trial  by  surprise ;  he  ought 
to  deliver  it  time  enough  to  have  it  taxeci  before  triaL 

Delivery  of  the  bill  is  conclusive  evidence'  against  an  m- 
crease  of  chaise  in  a  subsequent  bill  on  any  of  tl^  iteoas^con- 
tained  in  it^  and  strong  presumptive  evidence  against  any 
additional  items. 

A  copy  of  an  attorney's  bill'  (the  original  having  been  de- 
livered to  the  defendant)  will  be  received  in  evidence,  without 
proof  of  notice  to  produce  the  original. 

By  Stat  12  G.  2.  c.  13.  S  6.  '*  the  provisions  contained  in 
Stat  i  6.  £.  c.  23.  i  23.  shall  not  extend  to  any  bill  of  fees^ 
charges,  and  disbursements,  due  from  ^ny  attomej^  or  soli- 
citor, to  any  other  attorney  or  solicitor,  or  clerk  in  court, 
but  every  such  attorney,  &c.  may  use  such  remedies  for 
th^  recovery  of  his  fees,  &c.  against  such  other  attorney  or 
solicitor,  as  he  might  have  done  before  the  making  of  the 
"  said  act" 

It  has  been  decided,  that  the  object  and  spirit  of  this  clause 
is,  that  the  restrictions  of  2  G.  2.  c.  33.  should  not  be  applied 
where  both  parties  were  attornies,  when  the  action  was 
brought,  for  in  such  case  the  defendant  must  be  taken  to  be 
fully  competent  to  understand  the  nature  of  the  charges  in  the: 
bill,  and  to  resist  them  if  exorbitant  or  improper.  Hence  an 
action  may  be  maintained  by  one  attorney  against  another*, 
for  business  done  by  the  plaintiflf  for  the  defendant  before  he  , 
became  an  attorney,  without  leaving  a  bill  signed  according 
to  the  directions  of  stat  2  G.  9.  c.  $3.  ( 11). 

tt  Martin  ▼.  Winder,  B.  R.  E.  33  G.  3.  y  Andenon  t.  May,  2  Bos.  k  Pal.  237. 

Doug.  199.  n.  1  Fold}  one,  &c.  v.  MaxweU,  one,  &c.  - 

X  Loreridge  v.  BoOuun,  1  Bot.  9l  Pul.  2  H.  Bl.  539. 

40. 


(11)  In  Nelson  v.  Garforth,  1  Esp.  N*  P.  G*  221,  Lord  Kenyon, 
€•  J.  ruled,  thslf  where  an  actum  is  brought  by  one  attomeyt  fpr.  bu- 
siness done  as  an  ^entto  auother  attorney,  the  plaintiff  is  not  6b)i^ed 
to  deliver  a  bill  signed.  See  also  Bridges  one,  &c.  v«  Fnuicis^ 
Peake*s  N.  P.  C.  1,  2^S.  P«  admitted.  But  the  bill  of  an  a<^nt  to 
an  attorney  in  the  country,  may  be  taxed  by  the  roaster,  vixoA  v* 
Plant,  Dou$^.  199.  n.  [1.]  200.  n.  Ex  parte  B^rcroft,  C.  B.  £. 
7  Ueo.  3.  Doug.  200.  n. 
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« 

It  is  clearly  established  as  a  rule  of  practice^  that  negli* 
gence  cannot  be  set  up  as  a  defence  to  an  action  on  an  attor- 
ney's bill* :  for  the  plaintiff  does  not  con^e  prepared  to  prove 
any  thing  more  than  the  business  done,  aud  is  not  in  a  situa- 
tion  to  meet  a  charge  of  negligence  (19). 

a  Tanplar  ▼.  M^cblan,  2  B.  ft  P.  K.  R.  136.  • 


(12)  **  I  do  not  go  to  the  length  of  saying  that  in  no  case  can  ne- 
ffligeBce  in  the  party  8uing.be  used  as  a  defence  to  the  action,  thoueh 
I  thank  it  can  only  be  used,  where  the  neglisence  has  been  such, 
that  the  party  for  whom  the  business  was  aone  has  thereby  lost 
all  possibility  of  benefit  from  such  business/-     Per  Sir  J.  Mans- 
field, S.  C.    The  same  doctrine  was  laid  down  by  Lord  •  Ellenbo- 
rough  in  Famsworth  r.  Garrard,  M.  T.  48  G.  3.  B.  R.  1  Camp.  N, 
P.  C.  38.    «  The  late  Mr;  Justice  Buller  thought  (and  I,  in  defer- 
ence to  so  great  an  authority,  have  at  times  ruled  the  same  way,) 
that  in  cases  of  this  kind,  a  cross  action  for  the  negligence  was 
necessary ;  but  that  if  the  work  be  done,  the  plaintiff  must  recover 
for  it.    1  have  since  had  a  conference  with  the  jud^  on  the  sab* 
ject :  and  I  aow  consider  this  as  the  correct  rule,*  that  if  tliere  has 
been  no  beneficial  service,  there  shall  be  no  pay ;  but  if  some  bene* 
fit  has  been  derived,  though  not  to  the  extent  expected,  this  shall  go 
to  the  amount  of  the  plaintiff's  demand,  leaving  the  defendant  to 
his  action  for  negligence.    The  claim  shall  be  co-.extensive  with  the 
benefit."    There  is  a  distinction,  however,  in  this  respect  between  a 
contract  and  a  security  ;  for  in  an  action  on  a  bill  of  exchange,  a 
partial  failure  of  consideration  is  no  defence  ;  as  where  a  bill  had 
been  accepted  for  the  price  of  some  hams,  which  turned  out  so  bad 
that  they  were  almost  unmarketable ;  this  was  holden  to  be  no  de» 
fence*  but  the  defendant  must  seek  his  remedy  by  a  cross  action, 
Hoiwi  T.  Richardson,   1  Camp.  N.  P.  C.  40.  n.  rec<^ised  by 
Ld,  EUenborQUgh,  C.  J.  in  Tye  v.  Gwynne,  2  Camp.  N.  P.  C.  34o. 
In  Morgan  v.  Richardson,  money  had  been  paid  into  court,  but 
Ld.  Elienboroueh  said,  that  that  circumstance  formed  no  ingredient 
in  the  opinion  he  then  expressed.— A.  and  B.  entered  into  an  agree- 
ment for  the  sale  of  the  lease  of  a  house  ;  B.  was  let  into  possession 
abd  accepted  a  bill  for  the  purchase  money ;  in  an  action  brought 
by  A.  against  B.  for  non-payment  of  the  bill,  it  was  holden,  that  B. 
could  not  -defend  the  action  fay  proving  that  A.  had  refused  to  exe- 
cute an  assignment  of  the  lease-^but  that  B.  must  bring,  a  cross 
■ctioa,  or  go  into  eouity  for  a  specific  performance.    Moggridge  v. 
Jones,  3  Gimp.  N.  P.  U.  38.    See  further  on  this  subject  the  case 
of  Fisiher  v.  Samuda  and  another,  1  Camp.  N.  P.  C.  190.  where 
Ld«  Eilenborough  expressed  an  opinion,  that  where  an  action  has 
been  brought  tor  the  value  of  eoods  furnished  at  a  stipulated  price, 
and  the  purchaser  does  not,  either  ia  bar  of  the  action,  or  to  reduce 

•  See  Denew ▼.•avektU, 3  Camp. N.  P.  C  45]. ' 
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An  attorney  is  not  liable  to  berasBesBed  i&tbe  poor  rates  io 
respect  of  tbe  profits  of  bis  profession*. 

Assumpsit  on  an  attorney's  bill  ^•*— To  prore  that  a  copy 
of  the  bill  bad  been  delivered  parsuant  to  the  statute,  the 
plaintifTs  clerk  was  called,  who  swore  that  he  had  delivered 
to  the  defendant  a  bill  signed  by  the  plaintiff,  containing  an 
account  of  the  business  done.  He  was  then  proceeding  to 
state  the  items  of  this  bill  from  the  phiintifi's  'books^  Wbfip 
the  defendant's  counsel  objected  that  no  notice  had  been 
given  to  produce  it  It  was  insisted  that  this  v^as  uaneeefr- 
sary,  ana  Jory  v.  Orchard,  2  Bos.  &  Piil.  39.  and  Anderson 
V.  May,  2  Bos.  Sc  Pul.  S37.  were  cited;  but,  per  Lord  £Hen« 
borough,  C.  J.  "If  there  are  two  contemporaiy  writings,  thie 
counterparts  of  each  other,  one  of  which  is  delivered  to  the 
opposite  party  and  the  other  is  preserved,  as  they  may  both 
be  considered  as  originals,  and  they  hiive  equal  claims  to 
authority,  the  one  wuich  is  preserved  may  be  received  in 
evidence  without  notice  to  produce  the  one  which  was  deli- 
vered. So  it  must  have  been  in  the  cases  which  have  been 
cited,  and  if  a  duplicate  of  the  bill  delivered  is  offered  L  am 
ready  to  receive  it  But  I  am  quite  clear,  that  this  evidence 
from  the  plaintiff's  books  is  inadmissible  to  prove  that  a  bill 
was  delivered  according  to  the  statute.  I  approve  of  the 
practice  as  to  notices  to  quit,  and  I  remember  when  the 
point  was  first  ruled  by  Mr.  Justice  Wilson,  who  said  that  if 
a  duplicate  of  the  notice  to  quit  was  not  of  itsielf  sufficient, 
no  more  ought  a  duplicate  of  the  notice  to  produce,  and 
thus  notices  might  be  required  in  infinitum.**  Plaintiff  non- 
suited. 

LiabilUy  of  Altornies.'^An  action  on  the  case  may  be 
maintained  by  a  client  against  his  attorney  for  negligence  or 
unskilfulness  in  the  discharge  of  his  professional  duty ;  as 
where  an  attorney  neglected  to  charge  a  defendant  (a  prisoner) 
in  execution  within  the  time  allowed  by  the  practice  of  the 
court,  by  reason  of  which  neglect  the  defendant  was  super- 
seded; it  was  holden',  that  the  action  was  maintainable 

» 

b  R.  ▼.  Startifant,  7  T.  R.  00.  d  RutseU  ▼.  Palmer,  3  Wilt.  325.    See 

c  PbiKptoD,  Gent,  one,  ftc.  ▼.  Cbase,        Pitt  v.  Yalden,  4  fiiur.  SOSO. 
a  Camp.  N.  p.  C.  110. 


the  damages,  object  to  the  quality  of  the  goods,  but  allows  the  seU 
ler  to  recover  a  verdict  for  the  full  price  agreed  upon,  he  canaot 
afterwards  roaintain  a  cross  action,  on  the  grouna  of  the  goods 
being  of  a  bad  quahty,  and  unfit  for  the  purpose  for  wliich  ihtj 
were  ordered. 
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agftiosi  the  attorney  for  negligence,  but  that  as  it  sounded  in 
chunages,  it.  was  competent  to  the  jury  to  find  what  damages 
they  thought  fit,  and  that  they  were  not  restrained  to  find  the 
amount  of  the  whole  debt,  in  a  case  where  it  appeared  that 
the  debtor  was  not  totally  insolvent,  and  that  the  creditor 
might  probably  in  time  obtain  some  part  of  his  debt  by  exe* 
cution  against  his  goods. 

But  it  is  not  every  neglect  that  wiH  subject  an  attorney  to 
such  an  action  ;  for  an  attorney  is  6nly  bound  to  use  reason- 
able  cate  and  skill  in  managing  the  business  of  his  client.-— 
He  is  only  liable  for  cT($s$a  negligentia.'-^Heuce  an  action 
cannot  be  maintained  against  an  attorney  for  negligence  in  not 
discovering  a  defect  in  the  memorial  of  an  annuity,  which  was 
aubsec^uently  holden  to  be  a  <lef8ct,  upon  a  doubtful  construe* 
tion  ot  the  statute*. 

The  solicitor  under  a  commission  of  bankruptcy  is  not 
liable  in  the  first  instance  to  the  messen^r,  whom  he  nomi« 
nates,  for  his  bill  of  fees;  but  if  the  solicitor  agree  with  the 
petitioning  creditor  to  work  a  qomroission  for  a  sum  certain, 
and  receive  a  great  part  of  that  sum,  he  will  be  liable  to  such 
messenger'. 

In  an  action  against  an  attorney*  for  suffering  M.  C,  a 
debtor  in  custody  at  the  suit  of  the  plaintiff  to  be  superseded, 
it  was  averred  that  M.  C.  was  indebted  to  the  plamtiff.  It 
iippeared  in  evidence,  that  at  time  of  contracting  the  sop* 
posed  debt,  M.  C.  was  a  married  woman.  This  was  holden 
to  be  a  fatal  variance. 

•  BaUde  t.  Chuidlct^  3  Camp.  N.  P.    g  Lee  ▼.  Ayrton,  one,  Ac.  Pnkt^t  N. 

C.  17.  F.C.  lis. 

f  Hactop  ▼.  Jacket,  2  M.  It  S.  43S. 
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AUCTION. 

Of  Agreements  relating  to  the  Sale  of  Lands  and  Goods  hj 
Auction.  Cases  where  the  Duty  attaches.  Liability  of 
Auctioneer,  Recovery  of  Deposit  and  Interest  an  Defect 
of  Title. 

A  SALE  of  lands  by  auction  is  within  the  4th  section  (1) 
of  the  statute  of  frauds  (29  Car.  ^.  c.  3.),  and  to  make  it 
binding,  the  solemnities  required  by  that  statute  must  be 
obseived*:  the  auctioneer  is  to  be  con^dered  as  the  agent 
of  both  parties  \  With  respect  to  sales  of  goods  by  auction, 
it  has  not  been  decided  that  such  sales  are  within  the  17th 
flection  (2)  of  the  same  statute ;  but  the  better  opinion  8eem» 
to  be  that  they  are.  Assuming  that  they  are,  it  has  been 
determined  that  the  auctioneer  is  the  agent  of  both  parties, 
and  that  a  note  or  memorandum  in  writing  of  the  bargain, 
made  and  signed  by  him,  will  be  sufficient  to  give  validity  to 

a  Walker  ▼•  CoBftablc»  1  Boii  &  Pul.    b  Kemejt  v.  rroctor,  3  Yea.  &  Bctiiiei» 
306.  57. 
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(1)  By  which  it  is  enacted,  that  "  no  action  shall  be  brought 
whereby  to  charge  a  defendant  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  inter^t  in  or  oonoeroing 
them,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 

**  and  s^;ned  by  the  party  to  be  charged  therewith,  or  some  other 
**  person  thereunto  by  him  lawfully  authorized.'*^ 

(2)  By  which  it  is  enacted,  that  **  no  contract  for  the  sale  of  any 
goods,  wares,  and  merchandizes,  for  the  price  of  10^.  or  upwards, 

**  shall  be  sood,  except  the  buyer  shall  accept  part  of  the  goods  so 
*'  sold,  and  actually  receive  the  same,  or  give  something  in  tamest 
to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or 
mpmorandum  in  writing  of  the  same  bargain  be  made  and  signed 
by  the  parties  tp  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorized.**  .  .  «  « 
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the  contmct  The  defendant  bought  a  lot  of  goods  for  more 
than  10/.  at  an  auctions  Catalogues  and  conditions  of  sale 
were  printed,  and  the  defendant  was  the  best  bidder.  The 
auctioneer  wrote  the  defendant's  name,  and  the  price,  against 
the  lot  in  the  printed  catalogue,  by  order  of  the  defendant. 
Between  the  day  of  sale  and  the  time  fixed  by  the  conditions 
for  taking  the  lot  away,  the  defendant  sent  his  servant  to  see 
them  weighed,  which  he  did«  The  defendant  neglecting  to 
take  away  the  goods,  they  were  resold  at  .a  considerable 
loss,  and  an  action  was  brought  for  the  difference ;  and  the 
court  strongly  inclined— 1.  That  sales  by  auction  were  not 
within  the  statute  of  frauds,  because  a  number  of  persons 
are  generally  present,  who  can  testify  the  terms  of  tne  con- 
tract: 2.  They  held  the  contract  here  was  sufficiently  re- 
duced into  writing  and  signed  by  an  agent  of  the  defendant^ 
for  the  auctioneer  for  that  purpose  was  his  agent  (3):  3. 1'hey 
held  the  weighing  by  his  servant  was  a  delivery :  4.  Yates, 
J.  held,  that,  as  the  contract  was  executor^y  viz.  the  lot  to 
be  taken  away  iu  six  weeks^  it  was  not  within  the  statute 
(4). 

A  bidding  at  an  auction  may  be  retracted  before  the  ham* 
mer  is  down,  because  the  assent  of  the  seller  is  not  signified 
till  that  takes  placed  ^ 

Verbal  declarations  of  the  auctioneer,  superadding  any  term 
io\  or  contrair'  to  the  printed  conditions  of  sale,  are  not 
admissible  in  evidence. 

An  action  will  not  lie  against  an  auctioneer  for  selling  a 
horse  at  the  highest  price  bid  for  him  ',  contrary  to  the  own* 
er*s  express  directions,  not  to  let  him  go  under  a  larger  sum* 

c  Simon  t.  M oUtw,  3  Buir.  1921 .  more  d  Fayne  t.  Gave,  3  T.  R.  148. 

fuUy  itated  in  Bull.  N.  P.  280.  under  •  Powell  t.  Edmunds,  12  East,  6. 

Um  name  of  SfimoBT.MctfTler.  Best  f  Gnnnis  ▼.  Brbart,  1  H.  Bl.  28a 

report  in  1  Bl.  Bep.  999.   cited  in  g  BexweUT.Gbiiati«„Cowp.396. 
Mason  t.  Armitafe,  13  Ves. jun.  25. 

(3)  This  rule  has  been  acted  upon  ever  since  this  decision ;  and  in 
Qonfomity  with  such  rule,  it  has  been  holdeui  that  upon  sales  made 
by  brokers  acting  between  the  parties  buying  and  sellinK^  the  bmbio- 
randum  in  the  broker's  book,  and  the  bought  and  sola  notes  trans- 
cribed therefrom,  and  delivered  to  the  buyers  and  sellers  respectively, 
aie  a,  sufficient  compliance  with  the  statute  to  render  the  cootiact  of 
sale  bindiag  on  eacn*  See  the  opinion  of  Lord  pUenborough,  C.  J* 
in  Hinde  v.  Whitehouse,  7  East*  569. 

(^  If  any  money  is  paid  as  a  dfpof«t,  though  short  of  the  som 
sttpukted  by  the  conditions,  and  accepted  as  such  by  the  auctiQucfer, 
il^n  bind  the  harcain  qu<«d  the  auctioneer.  Hanson  v.  Roberdeau^ 
Fcakc's  N.  P.  C.  120.  .#    ' 
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The  plaintiff  was  an  auctioneer,  and  employed  by  J.  S.  to 
sell  his  goods  by  auction  ^  The  sale  was  at  the  house  of 
J.  S.  and  the  goods  were  known  to  be  his  property.  The 
defendant  bought  goods  to  the  amount  of  7/.  9s.  6d.  and  after 
packing  them  in  a  cart,  which  he  had  prepared  ready  at  the 
door,  paid  the  plaintift'  2l.  4s.  6d.  in  cash,  and  put  a  receipt 
into  his  hands  for  five  guineas,  as  for  a  debt  due  from 
J.  S.  to  the  defendant  While  the  plaintiff  was  hesitating 
about  the  propriety  of  taking  the  receipt  in  payment,  the 
defendant  drove  off  tiie  cart  with  the  goods:  afterwards  the 
plaintiff,  being  called  upon  by  J.  S.,  paid  to  him,  as  he  re« 
fused  to  accept  the  receipt,  the  whole  sum  for  which  the 
goods  were  sold  to  the  defendant,  and  brought  an  action 
against  the  defendant  for  goods  sold  and  delivered,  money 
bad  and  received,  &c.  in  order  to  recover  the  five  guineas. 
After  verdict  for  the  plaintiff,  Lord  Loughborough,  Gould,  J., 
and  Heath,  J.  were  of  opinion,  that  the  action  might  be 
maintained,  on  the  ground  that  an  auctioneer  has  a  speciat 
property  in  the  goods  which  he  is  employed  to  sell,  and  that 
It  is  the  same  thing  whether  the  goods  be  sold  on  the  pre- 
mises of  the  owner  or  in  an  auctionrroom.  Wilson,  J. 
thought  the  verdict  right,  1.  Inasmuch  as  the  party  who 
has  gained  possession  of  the  goods  should  be  estopped  from 
sayiogy  to  avoid  a  just  payment,  that  there  was  not  any 
property  in  him  from  whom  the  possession  was  derived; 
2.  That  every  part  of  the  declaration  was  proved,  and  pro- 
perty was  not  stated  to  be  in  the  plaintiff,  but  only  that  the 
goods  were  sold  and  delivered  by  him  to  the  defendant^ 
which  was  proved,  and  afforded  a  strong  reason,  why  the 
defendant  should  not  be  permitted  to  dispute  the  efl^t  of 
the  sale  and  delivery. 

If  the  owner  of  an  estate,  put  up  to  sale  by  auction',  em- 
ploy puffers  to  bid  for  him,  it  is  a  fraud  on  the  real  bidders 
5)y  and  the  highest  bidder  cannot  be  compelled  to  complete 
e  contract 


tb 


h  Williami  v.  MUlingtoD,  1  H.  Bl.  81.        niaed  bj  Gme  and  Lawrence,  Jg,  in 
i  HowaidY. Castle,  6 T. R. 043. recog-        8T.R.  93,06. 


(5)  The  owner  may  legally  and  fteiirlv  bid,  either  by  himself  or 
an  agent,  if  before  the  bidding  begins  he  gives  public  notice  of  his 
intention,  and  in  such  cases  if  he  becomes  the  purchaser,  he  may 
daim  an  allowance  <^  the  duties,  (see  the  statutes  17  G,  3.  c.'50. 
8.  10.  and  19  G*  3.  c*  56.  s,  )2«)  provided  that  the  notice  require^ 
be  gpveu,  and  the  deliverv  the^reof  verified  upon  the  oath  of  the 
auctioneer,  together  with  tne  fairness  of  the  transactioiL 
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If  the  agent  of  the  owner  put  up  an  etMe  in  so  many 
lots^  and  no  person  bidding  for  the  same,  he  puts  it  tip 
again»  in  fewer  lots  at  other  prices,  and  still  no  person  bid- 
ding, be  puts  it  up  again  in  one  lot  at  a  certain  price,  and 
oiQ  there  not  being  any  bidding,  the  estate  is  withdrawn  from 
sale;  this  is  not  a  bidding  of  the  owner  by  an  ageiat,  so  as  to 
subject  the  party  to  the  auction  duty,  for  want  of  a  notice  in 
writing  to  the  auction^r  (previously  to  the  auction)  of  such 
agency,  as  required  })y  statutes  19  G«  3.  c.  h6.  (6)  and  38  6. 3. 
c.  37.  in  order  to  excuse  the  owner  from  the  payment  of  such 
duty* 

k  Cnito  ▼.  Crisp,  3  East^  R.  337. 


(6)  The  statute  19  G.  3.  c.  56.  8*  5.  reciting  tliat  a  duty  of  Zd.  is 
to  be  paid  for  every  20«.  of  the  purchase  money  arising  by  sale  at 
suction  of  any  interest,  ^c,  in  any  lands,  ^  and  6d,  for  every  20«, 
out  of  the  purchase  money  arising  by  sale  at  auction  of  all  fiituies, 
foroitui^s,  Sfc.  and  that  doubts  may  arise,  whether  the  said  duties  are 
payable  for  any  part  of  such  purchase  money  not  amounting  to  20«., 
to  dbviate  such  aonbts,  enacts,  and  declares,  that  the  said  duties  were 
intended  to  be  charged  for  every  20$,  of  the  said  purchase  money^' 
and  so  in  proportion,  ^. 

'  By  sect.  6.  **  The  said  duties  are  declared  to  be  a  cbarpe  upon 
**  every  auctioneer  or  seller  by  commission,  immediately  irom  and 
after  the  knocking  down  of  the  hammer,  or  other  closmg  of  the 
bidding,  at  every  sale  by  way  of  auction,  and  that  the  duties  so 
chai^d,  shall  be  paid  by  every  such  auctioneer  or  seller  by  com- 
<«  mission,  in  manner  and  at  the  times  thereinafter  mentionea.** 

By  sect*  7,  **  Every  auctioneer  receiving  his  licence,  shall  give 
**  bond  to  his  majesty  in  200/.,  with  sureties,  that  he  will  within  28 
**  days  after  each  and  every  sale,  by  way  of  auction,  deliver  at  the 
excise  office  in  London,  an  exact  and  particular  account  in  writ- 
ing, of  the  total  amount  of  the  money  bid  at  each  sale,  ^c  and 
at  the  same  time  make  payment  of  all  such  sums  of  money  as 
**  shall  be  due  to  his  Majesty  in  pursuance  of  this  act,  which  sum 
he  is  thereby  authorized  to  retain  out  of  the  produce  arising  by 
such  sale,  or  deposit  made  at  such  sale,  or  otherwise  recover  the 
same  by  action  of  debt,  or  on  the  case,  against  such  person  by 
**  whom  such  auctioneer  small  be  employed,  ^c'* 

Provided  (by  sect.  12.)  **  that  in  case  the  real  owner  of  any  estate, 
**  ^.  put  up  to  sale  by  way  of  auction,  shall  become  the  purchaser 
**  by  means  of  his  own  bidding,  or  the  bidditig  of  any  other  on  his 
"  i>eha)f,  Sfc,  at  such  sale,  without  fraud  or  collusion,  then  and  in 
*'  such  case  the  commissioners  of  excise,  Sfc.  are  authorized  and  re- 
**  quired  to  make  an  allowance  to  such  owner  of  the  duties  arising 
"  by  this  act  upon  such  bidding,  provided  notice  be  given  to  the 

auctioneer  before  such  bidding,  both  by  the  owner  and  the  person 
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An  auctioneer  wqs. employed  to  sell  an  estate*,  the  lowest 

Erice  of  wfaich  was  fixed  by  the  owner,  and  written  down 
y  bim  on  a  piece  of  paper,  which  was  put  under  a  candle- 
stick, at  the  time  of  sale,  with  the  privity  of  the  auctioneer, 
byt  not  signed  by  the  owner,  nor  any  notice  in  writing  given 
to  the  auctioneer  of  the  price  so  set  down,  nor  bad  the  auc- 
tioneer given  the  previous  notice  of  the  sale  to  the  collector 
of  the  duty,  as  required  by  the  acts  of  the  19  6.  3.  c.  59.  and 
28  6.  3.  c.  37*;  but  being  asked  at  the  sale,  whether  he  had 
taken  the  proper  precautions  to  avoid  the  duty  in  case  there 
were  no  sale,  be  said,  that  it  was  his  mode  to  fix  a  price 
under  the  candlestick,  and  if  the  bidding  did  not  come  up 
to  that  price,  it  was  no  sale  or  duty :  It  was  holden,  that 
the  duty  having  attached,  though  there  were  no  sale,  for 
want  of  taking  the  precautions  required  of  the  owner  by  the 
statutes,  under  such  circumstances,  and  the  auctioneer  having 
been  sued  for  the  duty  on  his  bond  to  the  crown,  and  com- 
pelled to  pay  it,  he  could  not  recover  it  over  against  the 
owner :  he  having  in  efibct  warranted,  that  proper  precau- 
tions had  been  taken  to  prevent  the  duty  attacning  in  the 
event,  though  both  parties  were  mistaken  as  to  the  law. 

In  an  action  for  money  paid,  laid  out^  and  expended^  it  ap- 
peared in  evidence,  thkt  the  defendant  had  employed  the 
plaintiff^  an  auctioneer,,  to  sell  an  estate.  The  plaintiff*  ac- 
cordingly put  it  up  to  sale,  and  it  was  knocked  down  to  a 
purchaser,  who  afterwards  refused  to  complete  hi^  purchase, 
on  the  ground  of  a  defect  in  the  title.  An  action  was 
brought  against  the  present  plaintiff,  to  recover  the  deposit ; 
notice  of  the  action  was  given  to  the  defendant,  and  he  was 
re(]uired  to  defend  it,  but  declined;  whereupon  the  plaintiff 
paid  the  deposit  and  interest,  together  with  costs  of  suit, 
and  now  brought  this  action  to  recover  the  same  as  well  as>- 
the  auction  duty,  which  he  had  been  compelled  to'  pay. 
Lord  Ellenborough,  C.  J.  "  The  money  paid  on  account  of 

1  Capp  ▼.  Topham,  6  Eatfs  R.  392. 


**  intended  to  be  the  bidder,  of  the  latter  being  appointed  by  the 
**  former,  &c.  to  bid*,  &c* ;  and  in  case  of  any  unfair  practice, 
**  then  no  such  allowance  shall  be  made;**  and  by  stat  28  G,  3. 
c.  37.  8.  20.  this  notice  to  the  auctioneer  is  required  to  be  giveain 
writing.  See  further  statutes  relative  to  auctions  and  auctioneers, 
29  G.  3.  c.  63.-52  G.  3.  c.  1 1.— 36  G,  3.  c,  123.  s.  !•— 37  G.  3. 
c.  14.  duties.— 38  G.  3.  c.  54.  s.  2,  3.— 42  G.  3.  c.  93,  s.  1»  2^» 
amended  by  43  G.  3.  c.  130.— 45  G.  3.  c.  30.  duties. 


*  See  4-2  G.  3.  c»  93.  b.  1, 2. 
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theeoeU  in*  the  cause,  cannot  be  recovered  in  tbi»  formoE 
action^  which  is  for  money  paid  only ;  to  recover  in  such  ac-. 
tion  it  should  appear .  clearly  to  be  money  actually  and  ne- 
cessarily paid  to  the  use  of  the  party.  There  should  have  been 
a  special  count,  inasmuch  as  the  right  of  the  plaintiiT  to  the 
costs  is  not  so  apparent.  The  plaintiff  might  nave  defended, 
the  action  of  his  own  wrong,  and  without  any  authority  from 
the  defendant  If  he  had  done  so,  he  would  not  be  entitled 
to  call  upon  his  principal  to  pay  the  costs,  and  in  that  case 
they  would  have  been  mcurred  without  his  consent    If  the 

Eramtiflr  had  declared  specially,  the  defendant  would  then 
aye  had  notice  of  these  points*  the.  plaiatifTs  claim  would 
have  been  on  the  record,  and  the  defendant  might  have  been 
prepared  to  contest  it^  which,  under  the  present  declaration, 
lie  cannot ;  the  plaintiff  may  recover  for  the  money  actually 
paid  on  the  other  accounts."    Spurrier  v.  Eklerton,  5  Esp. 

Where  an  estate  is  sold  by  auction  ",  if  a  good  title  is  not 
made  out  according  to  the  conditions  of  sale,  and  an  action 
is  brought  against  the  auctioneer  for  the  recovery  of  the  de- 
posit who  pays  money  into  court,  such  action  may  be  main- 
tained, the  deposit  not  appearing  to  have  been  paid  over  to 
the  principal  (7).  '. 

It  must  be  observed,  however,  that  in  this  action  the  de- 
posit only,  with  interest  from  the  time  of  sale,  and  not  any 
further  damages  for  the  supposed  goodness  of  the  bargain, 
can  be  recovered".  In  cases  of  this  kind,  it  is  proper  to  add 
to  the  declaration  a  specific  count  for  the  interest,  for  interest 
cannot  be  recovered  on  a  count  for  money  had  and  received^ 
If  it  is  not  proved  that  a  demand  has  been  made  on  the  auc- 
tioneer for  the  deposit,  interest  cannot  be  recovered  ^  To 
make  auctioneer  liable  for  interest,  it  must  appear,  1st,  that  the 
contract  on  failure  of  condition  has  been  rescinded;  2ndly. 
that  a  denumd  of  deposit  has  been  made,  and  refusal  to  return 
it^.    The  expenses  incurred  in  investigating  .the  title  may  be 

nasio«g:h  v.8U«la^6  Bvr.S639.  Me  Maberlcj  t.  SobiiM,  6  'Nant. 

u  Flureau  ▼.   Tbomhill,  2  Bl.   Rep.  625. 

1078.  p  LeeT.  Munn,  1  Moore.  (C.P.)  481. 

o  Walker  t.  Ooostable,  1  Boe.  k  Pul.  1  Holt,  569.  8  Taunt.  45  S.  C. 

•  a07.    Tippenden  v.  Randall,  3  Boa.  q  PerBttnoogb, J. LeeT.Mano,  8  T^vnt. 

and  Pal..  472.    Faiqubar  t.  Farley,  S5. 

1  Moore,    322.    Scd  quaie.    And 


(7)  Auctioneer  is  personally  liable  where  he  does  not  name*  his 
ptincipal.  Per  Kenyon,  C.  J.  Hanson  v.  Roberdemu,  Peake^s  N. 
P*  Vj*  120« 
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recovered,  if  Itid  in  ibe  declanition  as  special  damage',  biit 
not  on  the  count  for  money  paid  *• 

Where  leasehold  premises  are  sold  by  auction  and  the 
lease  containing  the  usual  covenant  to  repair  is  produced  and 
read  to  the  bidders^  if  a  part  of  the  buildings,  tf«  g.  a  summer- 
house,  demised  and  described  in  the  lease,  has  been  pulled 
down  before  the  sale,  the  purchaser  is  not  bound  to  complete 
the  purchase,  and  may  recover  his  deposit  N.  The  summer- 
house  was  not  described  in  the  particulars  of  sale^ 

Assumpsit  for  money  had  and  received*.  Plea,  N.  A. 
This  action  was  brought  to  recover  the  deposit  money  paid 
by  plaintiff,  who  was  the  purchaser  of  an  annuity  sola  by 
defendant  (an  auctioneer)  at  a  public  auction.  One  of  the 
conditions  of  sale  was,  that  a  good  title  should  be  made  out 
by  the  10th  of  July.  In  the  beginning  of  July  the  plaintiff 
called  on  the  seller  of  the  annuity  to  shew  him  the  title  deeds, 
but  he  not  having  them  in  possession,  gave  him  an  abstract 
of  the  title  which  did  not  mention  any  of  the  deeds.  Bear- 
croft  su^ested  that  application  ought  to  have  been  made  to 
tbe  vendor  at  an  earlier  period,  in  order  to  enable  him  to  pro- 
cure the  title  deeds  by  tne  lOth  of  July. 

Kenyon,  C.  J.  '*  A  seller  of  an  estate  ought  to  be  prepared 
to  produce  his  title  deeds  at  the  particular  dav*  A  court  of 
e<)uity  will,  under  particular  circumstances,  enlarge  the  time'; 
but  tnen,  the  circumstances  entitling  him  to  such  indulgence 
must  clearly  appear,  which  is  not  the  case  in  this  instatice. 
It  is  objected,  tnat  the  plaintiff  had  no  right  to  the  possession 
of  the  deeds :  but  though  he  had  no  right  to  keep  them,  he 
had  a  right  to  inspect.  A  court  of  equity  would  have  obliged 
the  vendor  to  give  attested  copies  of  the  deeds  at  his  own 
expense,  with  an  undertaking  to  produce  them  thereafter  at 
the  vendee*s  expence  for  the  support  of  his  title.  As  the  sel-  ^ 
ler  has  here  failed  in  completing  his  engagement,  plaintiff  is 
entitled  to  a  return  of  the  deposit.  Venlict  for  plaintiff  9S01. 
amount  of  deposit 

An  action  for  money  had  and  received  was  brought  to  re* 
cover  the  amount  of  a  deposit  paid  by  the  plaintiff  to  the 

r  PntC  T.  Ellli,  Sofden*!  Law  of  V.    x  hkngkttd  T.Pitt,  S  P.  WiUiang,  630^ 

and  P.  p.  6SS.  ed.  3rd.    Jooea  v.  But  ice  Lloyd  ▼.  CoUett,  in  Court 

Djkf,  ib.  5S9.    Turner  t.  Beauroiu,  of  Chanoqy,  SSth  !!•▼.    17SS,  on 

ib.  177.    Riebardt  t.  Barton,  1  Eip.  motion  for  iiyunction.    4  Bro.  C  C. 

N.  P.  C.  S68.  468. 4  Vm.  jun.  SS9.    Cittd  ako  by 

a  Camfield  t.  OUbett,  4  Esp.  N.  P.  C.  Qrabam,  Baron,  in  Oaiciod  r.  Hard- 

S21.  man,  6  Vca.  jun.    787.    Sm    alio 

t  Oraogcr  t.  Wormi,  4  Canpb.  83.  Wynn  t.  Moigan,  7  Veaay*  SOS. 

u  Bcny  t.  Young,   2  £tp..  If .  P.  C. 
640. 
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defendant',  on  an  agreeraeiit  for  the  purchase'  of  an  cistale, 
the  defendant  having  failed  to  make  out  a  good  title  on  the 
day  vwben  the  purchase  was  to  be  completed.    The  abstract 
-of  the  title  delivered  to  the  plaintiff  began  in  the  year  1793, 
and  after  reciting  that  the  deeds  relating  to  the  estate  had 
been  lost,  stated  a  fine  and  non-claim.     Upon  inquiry  it 
waa  found  that  the  fact  of  the  deeds  havjng  been  lost  was 
not  tfue.    The  counsel  for  the  defendant  said,  they  were 
ready  to  make  o\it  a  good  title,    Keny6n,  C.  J.  "  As  to  the 
sentiments  which  I  have  long  entertained   relative  to  the 
purchase  of  real  estates,  I  find  no  renson  for  receding  from 
t;bem.     They   have    been   confirmed    by  conversing   with 
those,  whose  authority   is  much  greater  than  mine.  « The 
vendor  roust  be  prepared  to  make  out  a  good  title  on  the 
day  when  the  purcnase  is  to  be  completed.     Indulgence,' 
I  am  aware,  is  orten  given  for  the  purpose  of  procuring  pro- 
bates of  wills,  letters  of  administnition,  and  acts  of  parlia- 
ment   But  this  indulgence  is  voluntary  on  the  part  of  the 
intended  purchaser ;  it  is  the  duty  of  the  seller  to  be  ready 
to  verify  bis  abstract  at  the  day,  on  which  it  was  agreed, 
that  the  purchase  should  be  completed.    If  the  seller  de- 
liver an  abstract,  setting  forth  a  defective  title,  the  plaintiff 
may  object  to  it    No  man  was  ever  induced  to  take  a  title 
like  the  present    A  fine  and  non-claim  are  good  splices  to 
another. title,  but  they  will  not  do  atone.    I'here  are  many 
exceptions  in  the  statute  in  favour  of  infants,  femes  covert, 
&c.    Er^kine  for  the  defendant :  **  Do  I  understand  your 
Lordship  to  say,  that  though  the  defendant  can  now  make 
out  a  good  title,  yet  as  that  title  did  not  form  a  part  of  the 
abstract,  the  plaintiff  may  avail  himself  of  that  circum- 
stance ?**  Keuyon,  C.  J.  **  He  certainly  may,  and  avoid  the 
contract    When  the  abstract  is  delivered  by  the  seller,  be 
must  be  able  to  verify  it  by  the  title  deeds  in  his  possession. 
As  a  good  title  was  not  made  out  at  the  day  fixed,  I  shall 
dii^ct  the  jury  U5  find  a  verdict  for  the  deposit,  with  interest 
up  to  that  day.*'    The  jury  found  a  verdict  for  the  plaintiff 
accordingly  *. 

A  contract  to  make  a  good  title,  means  a  title  good  both  at 
law. and  in  equity.  Therefore  in  an  action  to  recover  back 
the  deposit  on  a  purchase,  upon  the  vendor's  failure  to  make 
a  good  title,  a  court  of  law  will  collaterally  inquire  whether 
tb^  title  be  good  in  equity. 

Auctioneers  who  take  upon  themselves  to  describe  in  their 

J  Cordih  ▼.  Rowley,  B.  R-  Middlesex        %  Maberley  v.  Rol)ins,  5  Tkunt.  625. 
SiitiQKsaaerM.T.40G.3  MSS. 

N 
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particulars  the  property  to  be  sold,  should  truly  describe  it*; 
for  the  buyers  action  the  faitb  of  those  descriptions. 

A  written  paper,  delivered  by  an  auctioneer  to  a  bidder  to 
whom  lands  were  let  by  auction,  containing  the  description  of 
the  lands,  the  term  for  which  they  were  let  to  the  bidaer,  and 
the  rent  payable,  is  not  such  a  memento  of  the  agreement  as 
requires  a  stamp,  unless  it  be  signed  by  some  of  the  parties  or 
by  the  auctioneer:  nor  is  it  such  a  writing  as  will  exclude 
parol  evidence^ ;  but  if  signed  by  the  auctioneer,  and  deli- 
rered  to  the  bidder,  it  ought  to  be  stampede 

a  Coverley  t.  Burrell, 5  B.  &  A.  257.  Adami  t. Fairbain,  2  Stark.  N. P.  C. 

b  PhUlipa  on  £Tid.  530.  6th  Ed.  dtet  277. 

Ramibottom  ▼.  Tunbiidgpe,  2  M.  <t  S.  c  Ramsbottom  v.  Mortleyy  2  M.  ft  S« 

434.  Ingram  v.  Lea,  2  Campb.  521.  445. 
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CHAP.   VII. 


bankrupt; 

1.  Of  Persons  liable  to  be  Bankrupts. 
XL  Of  Persons  not  liable  to  be  Bankrupts. 

III.  Of  the  several  Acts  of  Bankruptcy. 

IV.  Of  Property  in  the  Possession  of  the  Bankrupt  as  re* 

puted  Owner. 

V.  Of  Payments  made  to  and  by  Bankrupts,  protected 

by  Statutes. 
VI.  Of  Actions  which  may  be  brbught  by  the  Assignees  of 
a  Bankrupt^  and  in  what  Manner  they  ought  to  sue* 
VII.  Of  Actions  by  the  Bankrupt. 
VIII.  Of  the  Pleadings. 
IX.  Of  the  Eoidence,  and  Witnesses. 


1.  Of  Persons  liable  to  be  Bankrupts. 

Any  person  (I)  being  a  trader,  and  capable  of  contracting  in 
the  way  of  trade,  may  become  a  bankrupt 

A  feme  covert,  sole  trader  according  to  the  custooi  of 
London,  may  bind  herself  by  contracts  made  for  the  support 


jr  — 


(1|  Lord  Hardwicke,  Ch.  refused  to  supersede  a  commissiofQ 
wmcn  had  been  taken  out  against  a  clergyman,  who  was  proved  to 
btfe  been  a  trader,  and  had  committed  an  act  of  ba^ruptcy,  al- 
though it  was  urged  that  cler^men  were  prohibited  from  trading 
by  Stat.  21  H.  8.  c.  13.  s.  5.  and  that  all  contracts  made  by  them  in 
ti&de,  were  by  th^t  statute  declared  to  be  void. ,  Ex  parte  Meymot, 
1  Atk.  196.  See  ^Iso,  p.  20 1^  of  the  same  book,  where  Lord  Uard- 
fHck^  S^,  that  at  coAimi^ion  of  bankruptcy  had  been  taken  out 
igsSnltt  a  p'eft,  an  E&rl  of  Suffolk,  for  trading  in  wines ;  and  though 

N8 
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of  her  trade,  and  consequentlv  a  commission  of  bankrupt  may 
be  taken  out  against  her  with  respect  to  her  separate  effects 
in  trades 

The  term  **  bankrupt!^  is  appropriated  exclusively  to  tra- 
tiers,  and  to  suc|i  traders  only,  as  are  either  within  the  general 
or  specific  descriptions  contained  in  the  several  statutes  relat- 
inp;  to  bankrupts.  From  those  statutes,  and  the  construction 
which  they  have  received  in  adjudged  cases,  it  may  be  col- 
lected, that  the  following  persons  are  subject  to  the  bankrupt 
laws,  viz. 

Any  person,  natural  bom  subject \  alien',  or  denizen 
«ning  the  trade  of  merchandize  by  way  of  bargaining,  ex- 
thange,  re-exchange,  bartry,  chevesance,  or  otherwise,  in  gross 
or  by  retail,  or  seeking  his  or  her  trade  or  living,  by  buying 
and  selling;  banker' ;  brickmaker,  that  is  a  person  who  rents 
a  brick  ground,  and  makes  bricks  thereon  for  public  sale  *  (%) ; 
broker^  (4);  butcher';  factor^;  pawnbroker^;  shoemaker^; 
(5);  smuggler  ^ 

a  LftTie  t.  PbilUpt,  3  Boir.  1776.  and  f  5  G.  2.  c.  SO.  t.  39. 

1  Bl.  R.  670.  g  Dally  v.  Smitb,  4  Buir.  2148. 

b  13  EHz.  c. 7. 1. 1. 1  Jae.  1.  c  15. 8. 2.  h  6  G.  2.  c.  30.  i.  39. 

c  21  Jac.  I.  c.  19. 1. 15.  i   Rawlinaon  t. Pearson, 5  B.  k  A.  124. 

d  5  O.  2  c.  30.  t.  39.'  k  Ciampe  y.  Barne,  Cro.  Car.  31.  Stan* 
e  Weill  T.  Parker,  B  R.  1  T.  E.  34.        ley  v.  OtiMston,  Cro.  Elia.  268. 

reversing  the  jud^ent  in  C.  B.  (3.)  1  Cobb  T.Symondi,5  B.  &  A.  5 Id. 

Sutton  ▼.  Weeley,  7  East  442. 


there  might  be  some  poweit  that  the  commissionen  of  bankrupts 
could  not  exercise  against  a  peer,  yet,  notwithstanding  this,  tie 
might  be  liable  to  a  commission  of  bankruptcy,  if  he  would  tnde ; 
ana  so  miffbt  a  member  of  the  House  of  Commons.  See  also  High- 
more  ▼•  Molloy,  1  /•'¥•  206.  where  Lord  Hardwiclce  said,  that  a 
public  officer,  as  an  exciseilian,  &c.  if  a  trader,  made  himself  sub* 
ject  to  the  bankrupt  laws.  A  servant  of  an  ambassador  may  be  a 
oankrupt    7  Ann«  c.  12.  s«  5. 

(2)  Lord  Thurlow,  Ch.  held,  that  a  person  who  sold  large  quan- 
tities of  bricks,  made  of  earth  taken  from  the  waste,  without  any  - 
licence  from  the  lord,  was  a  trader.    Ex  parte  Harrison,  I  Bro,  Ch. 
Ca.  173. 

(3)  It  must  be  observed,  that  a  writ  of  error  was  brought  on  this 
decision  in  the  House  of  Lords,  which  was  there  aigued,  and  therev 
upon  the  following  questions  were  put  to  the  judges:  l»  whelbff 
the  finding  in  the  special  verdict  was  sufficient,  whereupon  to  gif» 
Am\  judgment ;  2.  if  the  finding  was  insufficient,  what  amid 
ought  to  be  made  on  such  finding ;  3.  whether,  if  the  finding  was 
sufficient,  the  plaintiff  in  error  appeared  to  be  a  trader  within  the. 
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loDkeepers"^  and  publicans",  who  sell  liquors  out  of  their 
houses  in  large  quantities  to  all  persons  who  apply  for  thena, 
have  been  boideo  to  be  traders.  So  a  person  who  having 
been  a  hohe-dealer,  became  a  farmer,  and  in  two  years 
bought  and  sold,  for  profit,  five  or  six  horses,  not  calculated 

m  I^tman  ▼.  Vaugban,  1  T.  R.  572.  July  19, 1806.  coram  Ellenboraugh 

n  Holme  k,  WilK>D,  aiiigiicei  of  Pierce       C  J.  MSS. 
T.  Bough,  B.  R.   London  Sittings, 

true  intent  and  meaning  of  the  statutes  coDcernine  bankrupts  ? 
And  the  Lord  Chief  Baroo  having  delivered  the  unanimous  opinion 
of  the  judges  present  upon  the  first  question  in  the  negative,  and 
upon  the  secona  question,  that  a  writ  of  ventre  /octof  de  novo  ought 
to  be  awarded,  it  was  thereupon  ordered  and  adjudged,  that  the 
judgment  given  in  the  Court  of  Kine's  Bench,  reversmg  a  judg- 
ment ffiven  in  the  Court  of  Common  Pleas,  should  be  reversed,  and 
that  the  judgment  given  in  the  Court  of  Common  Pleas  should  also 
be  reversed,  and  tlud  the  special  verdict  siven  by  the  jury  being  in« 
sufficient  should  be  annulled,  and  that  tne  Court  of  King's  Bench 
should  award  a  vmwrtfacm  de  novo^  and  proceed  according  to  law. 
1  Bro.  P.  C.  545.  Tomlin's  edit.  The  pbintiff  did  not  proceed 
on  the  venmfaeias  de  niwOf  but  brought  another  action  in  the  Com- 
mon Pleas,  which  was  afterwards  dropped,  and  an  action  broivht 
in  the  King^s  Bench,  which  was  tried  before  Mr.  Justice  Buller 


and  a  special  jury,  7th  Dec.  1787 ;  the  iury  Ibund  a  special  verdict ; 
but  it  appearing  that  the  plaintiff  had  left  off  brickmaking  at  the 
time  when  the  petitionii^  creditor's  debt  accrued  due,  the  defendant 
waved  the  special  verdict,  and  a  general  verdict  was  entered  for  the 
plaintiff. 

(4)  *<  I  am  inclined  to  think  a  pawnbroker  within  the  general 
words  of  the  39th  clause  of  5  G.  2.  c  30.  for  thoueh  pawnbrokers 
are  not  expressly  named,  yet  the  general  word  *  brokers,*  is  the 

Ssnus,  and  all  other  kinds  of  brokerage  the  species."  Per  Lord 
ardwicke,  Ch.  in  Highmore  v.  MolToy,  1  Atk.  206.  S.  P.  ad- 
j  adored  in  Rawlinson  v.  Pearson,  5  B.  and  A.  124.  Stockbrokers, 
buying  and  selling  stock  by  commission,  are  clearly  within  the  sta- 
tutes.   Cullen,  18. 

(5}  To  the  traders  here  enumerated  may  be  added  the  following, 
which  are  sotd  to  be  within  the  statutes  of  bankrupts,  viz.  bakers 
and  tanners*.  Lord  Hardwicke  (Exp.  Burchall,  1  Atk.  141.)  de- 
clared he  was  clearly  of  opinion,  that  a  scrivener  was  within  the 
^  G.  2.  c.  '30.  B.  39.»  and  comprehended  in  the  words,  bankers, 
lifokers,  and  fiustois.  But  an  attorney  cannot  be  made  a  banlmipt 
SM  a  monev  scrivener,  unless  he  has  been  in  the  habit  of  having  mo* 
Bcy  deposited  with  hhn  for  the  purpose  of  laying  it  out  on  securities, 
Adams  v.  Malkin,  3  Camp.  534.  Gibbs»  C.  J«  When  an  attorney 
.'  •  •    •     ' 

•  FteCiir.3BM.330. 
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for  tbe  farming  business*.  So  if  a  fisherman  buys  fish  at  tea 
from  other  bouts,  for  tbe  pui'^Kwe  of  making^up  bis  car^. 
which  he  cani^a-shoreand  sells'.  The  rule  in  these  cases,' 
is,  that  where  a  person  holds  himself  forth  to  tbe  public  as  a' 
general  dealer  in  tbe  articles  which  be  buys  and  sells,  or  'm[ 
other  words,  seeks  his  living  by  buying  iind  sellii^  thosA  arti- 
cles, such  person  is  subject  to  the  bankrupt  laws. 

A  servant  of  the  proprietor  of  a  newspaper,  subject  to.dts- 
niissal  at  pleasure,  who  daily  directs  the  number  of  copies  (o 
be  printed,  purchases  the  whole  impression,  retails  thetn,  and 
is  paid  Is.  6d.  per  quire  on  all  th«t  bes^Uf,  sMstaJoing  ti)Q, 
\ifS8  which  occurs  by  those  copies  which  reDo&ia  unsold,' is  a 
trader '. 

A  person  "vifho  resides  abroad,  but  who  trades  to  England, 
coming  over  here  occasionally,  is  an  objec;t  of  tbe  b$nkrup,t' 
laws:  ■  .      ..  .  f 

A.  was  a  native  of  Scotland,  and  resided  at  Edinburgh, 
where  be  carried  on  a  trade,  and  traded  to  all  parts  of  tlie' 
world.  Beiiig  indebted,  be  Came  to  England,  where  be  was 
arrested,  and  lay  in  prison  two  months.  It  was  adjudged  ' 
that  A.  was  a  person  Withiili  the  d^riptioji  of  the  babkrppC 
laws'.  ■  '  '    '  ■ 

A  trader^  h^yjng  nAiKPA.  from  bjiaijo^.  may  bwome  n^ 
bankrupt  in  respect  of  debts  contracted  during  the  period  q£ 
Kis  trading'. 

A  person  who  had  formerly  taken  in  goods  upon  pledge, 
but  nad  ceased  td'do 'so,  still  continuing  \6  sell  the  unfe-' 

o  Baitholomew  *.  Sherwood,  I  T.  R.  t  Alexttiuler  v.  VBuefaan,  Cowp.  3S8. 

ST3.  n.    BUMit  V.  BbU,  C.B.M.  aiid  ctuek  tb««  cAed.    wnndnu  t-; 

46 a. 3.  3  Bm.  and Ful.  N. R.  7S.  1:  Ntmn,  ITomit.  370. »Dd pMt.  p.  191.' 

pott.  p.  1S3.  I  AuoD.   I  VmU.  6  Ld.  litifm.  ^. 

p  Heaony  t.  Krcb,  3  Camp.  N.  P.  C.  Willougbby  t.  Ttunnloii,  B.  B,  M. 

"SSs.  '  .      ■          -  53  G.3.S.P.  6on(  tbe 'IVoiftJk Cir- 

q.OtUiDCbamT.  Lftili|:,eTluDt.63S.  cuit. 


BtAva^  as  an  agent  in  obtaining  annuities  maiJe  his  cliargps  in,  re- 
speifof  the' deeds,  securit'ies,  &c,  and  not  as  commtssioaer  on  ihe^ 
monits'  inhis  hands,  he  was  held  not  to  be  a  scrivener.  Hurd  v.' 
BHd^fe's,  1  Holt,  K  P.  C'.  654.  But  where  an  altorne;^  is  a  depo- 
sitary'for  money,  \vi til  which  he  is  intrusted  to' lay  out  in  securities] 
g[6timlly,  ttnd'at  his  Own  d'«scretioh ;  and  I^s  a  compensation  dis-' 
tiiicVfroin  bis  fees  for  drawing  conveyances,  it  is  suostaiitially  the' 
biMtness  of  a  Scrivener.  ridlcT.iuson  v.  GaBcoignc,  1  Hoh,  N.  P.  C. 
507.  6    >  • 
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d^eo^ed  pledges,  thereby  carries  on  the  trade  of  a  pawnhro* 
ker,  and  is  subject^  to  the  bankrupt  laws. 

The  proper  fiEK:ts  haring  been  found  by  a  jury,  it  is  the 

Erovince  of  the  court  to  determine,  whether  a  person  be  a 
ftnkrupt  within  the  meaning  of  any  statute  *. 


XL  Of  Persons  not  liable  to  be  Bankrupts* 

Persons  cannot  be  made  bankrupts  for  debts,  which  the 
law  will  not  oblige  them  to  pay.  Hence,  neither  infants*, 
nor  femes  covert^,  (except  such  femes  covert,  as  are  either 
aole  traders,  or  may  be  considered  as  femes  sole)  are  subject 
to  the  bankrupt  laws. 

.  The  buying  and  selling  tine  profits  of  land  b^  a  person  hav- 
ing a  chattel  interest  therein*,  is  not  a  buymg  and  selling 
within  the  statutes  of  bankrupt  Hence,  where  i.  S.  pur- 
ehased  a  coal-mine  for  so  long  a  time  as  any  coals  coula  be 
gotten  therein,  paying  annually  a  certain  rent,  (subject  to  a 
right  of  re-entry  in  ihe  seller  in  case  of  non-payment  of  the 
rent)  and  worked  the  mine,  and  sold  the  coals,  it  was  holden,. 
that  he  was  not  an  object  of  the  bankrupt  laws. 

A  person  who  had  drawn  bills  for  the  purpose  of  raising^ 
money  for  the  improvement  of  his  estate  %  and  had  bor- 
rowed accommodation  bills,  in  lieu  of  which  he.had  given 
his  own  bills,  was  holden  not  to  be  within  the  statute  of 
bankrupts. 

A  farmer'*,  who  occasionally  buys  and  sells  hay,  com, 
horses,  &c.  with  a  view  to  profit,  but  without  making  them 
the  means  of  seeking  his  livmg,  does  not  thereby  subject  him- 
self to  the  bankrupt  laws.  So  where  J.  S.  rented  a  consi- 
derable farm,  but  bad  a  homestead  at  some  distance  wherein 
he  resided,  bought  several  pigs,  to  the  amount  of  50  or  60  in 
a  year  and  sold  them  to  any  person  who  wanted  them :  he 
bred  pigs  at  home,  but  not  on  the  farm :  the  pigs  which  he 
bought  w^ere  brought  upon  the  farm  and  kept  tnere ;  he  kept 

t  Rawiiiitoa  -v. Peanoii)  6  B.  ft  A.  124.  y  Ex  parte  Mcar,  3  B)ro.  Cb.  C.  266. 

u  DDdswortb  T..  Attdnm,  9  Jo.  142.  z  PtortT.TiirtoD,2  WiU.  1S0< 

cited  hj  Ryder,  C.J.  Say..  1 93.  a  Hankciy  t.  Jonee»  Cowp.  746. 

X  Ex  paite  Sydebottom,  1  Atk.  146.  b  Stewart  t.  Ball,  2  Boa.  and  Pul,  N. 

R.  T.  Cole,  Lord  Raym.  443.  8.  P.  R.  78. 

Fa  Holt,  C.  J.  ex^  Bfoule,  14  Vat. 

603. 
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some  a  w^,  some  more :  be  fed  them  upon  the  stubble^,, 
and  he  then  sold  them ;  he  also  purchased  SOO  bushels  of 
ray«gras8  seed  for  the  purpose  of  re-selling  it  at  a  profit,  and 
he  resold  it,  but  it  was  mixed  with  other  seed  whieb  he  bad* 
himself  raised,  and  which  was  improved  by  the  admixture* 
At  the  trial  at  Dorchester  Spring  Assize,  1817,  Abbott,  J. 
left  it  to  the  jury  to  say  whether  these  purchases  were  an 
auxiliary  to  the  profitable  expenditure  of  the  produce  of  his 
farm,  or  whether  the  direct  object  of  them  was  a  profit  upon 
tlie  resale  of  the  pigs.  The  jury  found  this  was  DOt  a  trad- 
inof.  On -motion  for  new  trial,  the  court  refused  a  rule% 
Gibbs,  C.  J.  observing,  that  the  law  appeared  to  have  been 
most  correctly  left  to  the  jury  by  the  judge,  and  that  the  jtiry 
had  found  a  right  verdict.  With  respect  to  the  seed,  a  far* 
mer,  like  a  person  of  any  other  description,  may  buy  seed 
or  any  other  thing,  to  mix  with  seed  or  other  article  of  his 
own  raising,  with  a  view  to  sell  the  mixture  more  advanta- 
geously, and  that  if  this  operation  be  not  used  as  a  colour, 
this  would  not  make  him  a  trader.  As  to  the  pigs,  the  jur^ 
first  find,  as  it  was  natural  that  a  jury  in  their  station  of  lite 
would  do,  that  be  bought  them  to  mtke  a  profit :  but  so 
every  farmer  buys  every  article  with  a  view  of  making  a  pro- 
fit; but  the  question  is,  whether  he  bought  them  with  a  view 
to  making  a  profit  as  a  trader,  independently  of  the  occupa- 
tion of  his  farm.  A  man  may  buy  pigs,  or  any  other  stock, 
for  the  purpose  of  selling  them  again ;  but  if,  in  the  interval, 
he  princip'ally,  though  not  wholly,  feeds  them  on  the  produce 
of  his  farm,  that  does  not  make  bin)  a  trader. 

A  builder"*,  who  buys  timber  which  he  works  into  tlie 
houses  which  he  builds,  and  sells  the  houses  when  built,  is. 
not  a  trader  within  the  meaning  of  the  bankrupt  laws. 

'  The  principle  of  the  bankrupt  laws,  as  it  is  to  be  found  in' 
the  statute  34  ic  35  H.  8.  c.  4.  is  *'  to  prevent  persons  craftily 
obtaining  into  their  hands  great  substance  of  other  men  s 
goods,  and  at  their  own  wills  and  pleasures  consuming  the 
substance  obtained  by  the  credit  of  other  men  ;*'  and  the  sub- 
sequent statutes  were  made  for  the  better  providing  against 
the  persons  described  by  that  statute,  and  for  the  more  ac- 
curately defining  who  ought  to  be  taken  to  be  a  bankrupt; 
in  no  one  of  which  is  there  any  term  made  use  of  which  is 
not  descriptive  of  pei^sons  to  whom,  in  the  actual  course  of 
their  business,  extensive  credit  is  given,  and  that  for  the 
veiy  purpose  of  carrying  it  on.    And  where  particular  em- 

c  Paitten  ▼.  Biowne,  7  Tauat.  409.  d  Clarke  v.  WiBd6in,  6  Esp.  N.  P.  C 
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ptoyments  are  not  specified^  the  general  description  cannot 
06  satisfied,  unless  there  be  botk  a  buying  and  selling :  this 
is  implied  in  the  words,  using  the  trade  of  merchandise ;  for 
a  merchant  is  so  denominate  from  bis  being  a  buyer  io  sell 
Mgain,  Hence  it  was  holden*,  that  a  devisee  for  life  of  an 
estate,  part  of  which  consisted  of  brick  ground,  making 
bricks  there  for  sale  generally,  with  a  view  to  profit,  was 
not  a  trader  within  the  meaning  of  the  bankrupt  laws,  al- 
though he  purchased  the  coals  and  some  of  the  wood  used 
in  burning  the  bricks;  for  he  could  not  be  considered  as  the 
buyer  of  any  thing  to  sell  again,  nor  as  a  person,  the  course 
of  whose  business  required  that  he  shoula  obtain  great  sub- 
stance of  other  men's  eoods  upon  credit :  and  the  selling  the 
soil,  in  a  state  essentially  altered  by  various  processes  of  ma- 
nufacture, did  not  alter  the  character  of  the  land-owner,  nor 
convert  him  into  a  person,  who  could  properly  be  said  to 
cariy  on  the  trade  or  merchandise.  So  a  person  working  a 
lime-kiln  on  his  own  estate,  for  the  purpose  of  manuring  nis 
own  farm  and  selling  the  surplus,  beyond  what  he  requires 
for  his  farm,  is  not  a  trader^ 

So  building  on  a  person's  own  land,  for  whatever  purpose, 
cannot  be  considered  as  a  buying  and  selling'. 

Contractors  for  victualling  the  royal  navy^  drovers  of 
cattle'  (6),  farmers  \  graziers ',  innkeepers  %  alehouse-keepers 

•  Sutton  ▼.  Weetey,  7  £a«t,  44S.  k  lb. 

f  fiip.  Ridge,  1  Vet.  k.  Beames,  300.  1  lb. 

r  WilUainftT.8teveiii,2CaiDp.N.P.C.  m Newton ▼. Trigg,  3 Lev.  310.    Skin. 
300.  291.    Carth.  149.  3  Mod.  327.  S.  C 

h  Littleton's  case,  1  Vent.  270.  (7). 

i   5  Q.  2.  c.  30. 1. 40. 


(6)  A  person  who  buys  and  sells  cattle  at  one  fair,  keeps  them 
three  or  tour  days  on  his  own  ground,  and  then  drives  them  to  ano- 
ther, is  a  drover  within  the  meaning  of  this  statute.  Mills  ▼.  Hughes, 
Willo,  588.  A  farmer  occupying  a  farm  of  the  value  of  £700  per 
annum,  purchased  cattle  (heyond  what  his  farai  would  maintain  by 
its  own  produce)  i^  one  feir,  kept  them  on  his  farm,  and  sold  them 
at  another  fain  It  was  holden,  that  such  peison  was  neither  faraier, 
grazier,  or  drover,  within  the  meaning  of  this  statute,  and  conse- 
quently not  subject  to  the  bankrupt  laws*  Bolton  v.  Sowerby,  11 
But,  274. 

.  (7)  In  this  case  it  was  also  found,  that  J.  S.  had  built  a  ship,  and 
had  a  share  therein,  and  also  $00/.  stock  upon  the  said  ship  aa  mer^ 
ehandisandnmt  but  it  was  not  found  that  he  traded  therewith,  or 
that  he  any  wis^  traded  in  the  ship ;  it  was  resolved  by  the  court. 
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or Tictualler8%  and  receivers-general*  of  parliamentaiy  taxes^ 
i^e  not  objects  of  the  bankrupt  laws  (8}» 

8y:  particular  alatutes*  the  holders  of  stock  in  various  trad- 
ing cofnpaniesy  are  declared  not  liable  to  be  made  bankruptsi 
in  re^peqt  of  the'ur  stocks  in  such  companies:  as  the  membersi 
of  t^  Bank  of  England ^  East  IndiaS  English  Linen '» 
Guinefi%  London  Assurance  %  Royal  Exchange  As8urance% 
Sput^  Sea  ^  Companies,  &c.  &c. 


« 

in.  Of  the  several  Acts,  of  Bankruptcy  (Q). 

T!h^  several  acts  of  bankrupfsy^  whicb  are  mentioned  ia 
^t .  13  Eliz.  c.  7«  s.  1.  being  repeated  in:  the  stat  1  Jac«  U 
c»  15.  s.  ^  it  will  not  b^  necessaiy  to  yet  forth  the  staUiie  oC 
Elizabeth., 

n  Saundenon  ▼.  Rowlci»  4  Buir.  2064.  i   13  &  14  Car.  2.  c.  24.  g.  3. 

o^O.  2.C.30. 1.40.  t  6G.1.C.  18.  s.  10. 

p.  8  and  9,W«  3.  o.20.  ••■47^  7'Axiiie9  u  lb. 

'c.  7. 1.59.    3  G.  1.  c.  8.  It.  43.  z  9  Anne, «.  21.1.42.  3  G. I.e. 7. •.7. 

q  13  A:  14  Car.  2.  c.  24.S.  3i    9acl0  5Q.  1.  c  19.  s.  27.6G.  I.e. 4. 1.55. 

W.  3.  c.  44.  s.  74.  S  O.  I.  c  2L  s.  12. 
r  4  0. 3.  c.  37.  g.  13. 


that  the  bailding  and  having  a  ^are  in  a  ship,  was  no*  more  than  i€ 
a.  man^  had  a  il^are  in  a  barge  or  coach  which  were  let  to  hire,  &c. 
and  that  his  having  some  stock  in  a  ship  did  not  make  him  a  mer« 
chant ;  because  it  was  usual  for  persons  to  adventure  some  parti- 
cular things  in  such  a  ship  for  such  a  voyage,  but  diat  would  not 
make-  them-  traders^  within  the-  statutes,  &c.  for  by  those  statutes, 
])rofessed  merchants  only  were  meant,  or  such  who  were  in  constant 
tjrading. 

See  also  Cotton  v.  Daintry,  1  Vent.  29,  and  ex  varU  Bowes,  4  Ve- 
sey,  Jun.  1^8.  where  Lord  Loughborough,  Ch.  held^  that  the  part 
owner  of  a  ship  who  had  let  it  out  to  freight,  and  received  freight, 
was  not  an  object  of  the  bankrupt  laws. 

(8)  Lord  Kenyou,.C.  J.  held,  that  a  schoolmaster's  buying  school 
boot^  and^shoes,  and  retailing  them  to  bis  scholars,  was  not  a  trad- 
ipg  within.the  bankrupt  laws.  Valentine  v.  Vaughan,  Peake's  N.  P.  C. 
76.    See  3  Mod.  330.  ace. 

.  (9)  It  appears  .tp  have  been  the  opinion  of  Lord  Hardwicke,  Ch. 
in  ex  ^arfe.  Smith,  cited  in  Alexander  v.  Vaughan,  Cowp.  402.  that 
an  act  of  bankruptcy  committed  abroad  would  not  support  a  com- 
mission. 
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By  Stat  I  J.  1.  c«  15.  s.  2«  (IQ)  U  is.^imcteds  that  any  person 

ufi^ng  the  ti^de  of  merchaDdize^  &c.  who  shall, 

].  "  Depart  the  realm  ;*' 

%  "  Or  begin  to  keep  bcmse ;" 

3.  *'  Or  otherwise  to  absent  himself ;" 

4.  "  Or  suffers  himself  willingly  to  be  arrested  for  any  debt 
**  or  other  thing,  not  grown  due,  for  money  delivered;  wares 
**  sold,  or  any  other  just  thing  or  lawful  cause,  oi^  good  consi- 
'•  deration  or  purposes  ;'* 

5.  ''Or  shall  suffer  himself  to  be  outlawed  ;'* 

6.  **  Or  yieW  himself  to  prison;'* 

7-  *•  Or  willingly  or  fraudulently  procure  himself  to  bft 
*'  arrested,  or  his  goods  to  be  attached  or  sequestered  ;^ 

S«  ''  Or  depart  froj;n  his  dwelling- house ;" 

9.  **  Or  cause  to  be  made  any  fiauduJent  grant  or  codv^« 
'f  ance  of  his  lands,  tenements,  gjoods,  or  chattels;'' 

**  To  the  intent,  or  (11)  whereby  his  creditors  may  be  de^ 
feated  or  delayed,  for  the  recovery  of'  their  just  and  true 
debts;"  (12)  '  • 

10.  Qy  Stat  31  Jac.  1.  c.  19-  s.  S.  "  Any  persop  usjnff  ^e 
"  tradje  of  merchandize,  %c«  who  st^all^  either  by  himsel^or 

others*  by  his  procurejnent,  obtain  aqy  protection  other 
than  such  person  as  shall  be  liaw|ully  protected  by.ppvilege 
oC  parliament ; 


<« 


(10)  Althoaffh  this  statute  is  written  in  the  statute  booh  under  ^ 
the  yoar  9ecun£>  (vvljgo  primo)  Jac,  U  c,  15.  it  must  be  pleaded)  as 

of 'tjte  first  year.    Biyant  v,  Wit^^rs,  2  JUanle  and  Salwya;  lfif3. 

(11)  In  Fowler.  V.  Pa^set,  7  T.  R.  509.  it  was  hplden,  that,  the 
word  <^*ot'^  in  this  pan  of  the  statute  meant  **«ndL'^  But  in' 
I^bertson  v.  Ljddell;  B.  R«r  B.  48  G.  3.  d£8st»  4d7.  this  construc- 
tion was  over-ruleii,  and  it  was  decided  that  the.wQids>f  or  ^hereby'^ 
did  not.carKj.tbe  sepse.  an;^  finther  tl^ao  'Uo.the^  intsn^;."  aiiditbat 
they  ^reeq)aiyale»t,ta.tkQ,Wj9n)s/<or  t|^t  t^^^  a^ct^iif^qgn*' 
staftipi)  off  tkPt  statatft  WW  niMj^qopfistftnt  wJtfe  thft.  cqpMpfti^^. 
mWh  in,  t|ie.l3^1j^  c,  7,  aifd  thfcfiWtwl«90Be.C!f  t^j^ 

W  r  *P?]^QM«<I«5»W/Wy*%  be^r^sp^ie^  ^{^m  45f  ft 
with  an  intention  to  delay  creditors,  the ^p^^. must. Of,  agliu^e^  |^ 
bai^krupt,  although  no  actual  delay  were  pi'ovect       '         ■    '   i 

(12)  The  conclusion  of  thcj  ocffresgondingj  section  in  the  statute  of 
Eli^ab^  is,  to  the  Went  or  purpose  to  ^defraud- or  hinder  any 
creditor  of  his  lust.deht  or  (bUv. 
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'  11.  '' Or  exhibit  any  petition  or  bill  against  his  creditors^ 
^  to  compel  them  to  accept  less  than  their  just  debts,  or  to 
*'  procure  time  ;*' 

12.  **  Or  being  arrested  for  debt,  shall,  after  his  arrest,  lie 
'*  in  prison  two  months  or  more,  upon  that  of  any  other  arrest 
*•  or  detention  in  prison  for  debt ;" 

.  13.  "  Or  beirtg  arrested  for  the  sum  of  100/.  or  more  of  just 
'5  debt,  shall,  after  such  arrest,  escape  out  of  prison ;" 

*'  Shall  be  adjudged  a  bankrupt ;  and  in  the  case  of  arrest 
**  or  lying  in  prison,  from  tbe  time  of  the  first  arrest  ;*' 

14.  By  Stat.  5  6.  2.  c.  30.  s.  24.     ''  If  any  bankrupt, 
after  issuing  of  any  commission  against  him,  pay  to  the 
person  who  sued  out  the  same,  or  otherwise  give  or  deli- 
ver to  such  person  goods,  or  other  satisfaction  or  security, 
for  his  debt,  whereby  such  person  shall  privately  have 
and  receive  more  in  the  pound  in  respect  of  his  debt  than 
**  the  other  creditors,  such  payment  of  money,  delivery  of 
"  goods,  or  giving  greater  or  other  security  or  satisfaction, 
shall  be  deemed  to  be  an  act  of  bankruptcy,  whereby,  on 
good  proof  thereof,  such  commission  shall  and  may  be 
••  superseded." 

Doubts  having  arisen,  whether  a  commission  could  be  sued 
out  against  traders  entitled  to  privilege  of  parliament,  during 
the  continuance  of  privilege,  and  such  persons  not  being 
compellable  to  become  bankrupts,  by  reason  of  the  freedom 
of  their  persons  from  arrests  upon  civil  process,  it  was  enacted, 
by  Stat  4  G.  3.  c  33.  **  that  the  creditors  to  a  certain  value^ 
"  viz.  one  creditor,  or  two,  being  partners,  to  the  amount  of 
**  100/.,  two  creditors  to  the  amount  of  150/.,  and  three  to 
*'  the  amount  of  200/.,  of  uny  trader  within  the  description 
'*  of  .the  bankrupt  laws,  having  privilege  of  parliament,  may 
'*  (upon  affidavit  of  the  debt,  and  trading  of  the  debtor,  filed 
*'  of  record  in  any  of  the  courts,  at  Westminster)  sue  out  a 
"  summons,  or  original  bill  and  summons,  against  such 
**  trader,  and  serve  qim  with  a  copy;  and  if  he  shall  not, 
~  within  [two  months  after  personal  service,  pay,  secure^  or 
**  compound  the  debt,  or  enter  into  a  bond  in  such  sum,  and 
*'  with  two  such  sureties  as  the  court  shall  approve  of,  to  pay 
**  such  sum,  as  shall  be  recovered  in  such  action,  with  costs, 
^  he  shall  be  adjudged  a  bankrupt  from  the  time  of  the  ser^ 
^  vice  of  such  summons." 

This  provision  of  the  l^slature  was  salutaiy,  but  having 
on  some  occasipns,  where  bonds  have  been  given  in  pur- 
suance thereof,  btren  rendered  nugatory  by  the  difficulty, 
and  sometimes  by  the  impossibility,  of  enforcing  the  enter** 
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iitg  appearances  in  the  actions,  for  the  payment  of  the  sums 
to  be  recovered,  in  which  such  bonds  bad  been  given,  it 
was  enacted  by  stat  45  G.  3.  c.  124.  &  1«  that,  **  when  any 
^  summons,  or  original  bill  and  summons,  shall  be  sued 
**  out  against  any  person,  deemed  a  merchant,  banker,  bro- 
**  ker,  factor,  scrivener,  or  trader,  within  the  description  of 
^'  the  acts  relating  to  bankrupts,  having  privil^^e  of  Par- 
"  liament,  and  such  affidavit  of  the  debt  duly  made  and 
**  filed,  as  in  the  act  of  the  4th  6.  3.  c.  S3,  mentioned,  and 
"**  such  merchant,  &c.  shall  enter  into  such  bonds  as  in  the 
said  act  mentioned,  to  pay  such  sum  as  shall  be  recovered 
in  such  action,  together  with  such  costs  as  shall  be 
given  in  the  same ;  every  such  merchant,  &c*  shall  also, 
within  two  months  after  personal  service  of  such  sum- 
mons, cause  an  appearance  to  be  entered  to  such  action 
in  the  proper  court  in  which  the  same  shall  have  been 
brought,  and  on  default  thei^eof  he  shall  be  adjudged 
bankrupt  from  the  time  of  the  service  of  such  summons; 
and  any  creditor  may  sue  out  a  commission  against  any 
such  person,  and  proceed  therein  in  like  manner  as  against 
other  bankrupts.  And  by  the  third  section,  after  re- 
citing, that  the  proceeding  by  distringas  was  extremely 
dilatory  and  expensive,  it  is  enacted,  that  **  when  any  sum- 
**  mons,  or  original  bill  and  summons,  shall  be  sued  out 
*'  against  any  person  having  privilege  of  parliament,  and  no 
'*  such  affidavit  shall  be  made  and  filed  as  in  the  said  act  of 
the  4th  G.  3.  c«  33.  and  hereinbefore  is  mentioned,'  if  the 
defendant  shall  not  appear  at  the  return  of  the  summons, 
or  within  twentv-ei^bt  days  after  such  return^  inevery  such 
case  it  shall  be  lawful  for  the  plaintiff,  upon  affidavit  being 
made  and  filed  in  the  proper  court  of  the  personal  service 
**  of  such  summons  (which  affidavit  shall  be  filed  eretis)  to 
**  enter  an  appearance  or  appearances  for  the  defendant,  and 
'*  to  proceed  thereon  as  if  such  defendant  had  entered  his 
**  appearance.*' 

The  remaining  sections  of  this  statute  provide  for  com- 
pelling an  appearance  in  courts  of  equity,  under  siinilar  cir- 
cumstances.   ' 

1.  "  Dq^rtmg  the  Reahn.** 

Sines  the  decision  in  Robertson  v.  Liddell'  in  which  the 
construction  laid  down  in  Fowler  v.  Padget,  7  T.  R.d09. 
was  over«ruled,  merely  departing  the  realm,  idthough  it  is 
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not  proved  tbat  any  creditbi*  was  thereby  defeated  or  delayed 
fn  thfe  recovety  of  his  debt,  if.  finch  dliparture  iVas  witn  kh 
ititbtatjoti  80  to  dfefbht  of  dela^  them,  will  constitute  ah  act  6{ 
1>a!jkrtit)tcy(l3). 


(13)  In 'the  case  of  Woodier^,  a  mercer  on  Ludgtite  Hill,  a^in^ft 
"^hom  his  going  beyotid  sea  heiiig  pifen  it  evidence,  it  was  insisted, 
^hat  shewing  oub  anmo  he  went  abroad,  (viz.  on  account  of  having 
toled  his  Wne)  this  cbtild  hot  b(^  construed  an  act  of  bankruptcy ; 
bat  it  at>p^aring  that  his  chiton  were  thereby  in  fact  prevented 
ftob  recovering  thdt  debts,  Rsetteij  C.  J.  heid,  that  this  was  an  ad 
of  banVniptcy ;  but  if  this  text  had  not  appeared)  it  would  have  be^ 
Atherwiae. 

So  in  Raito  and  -others,  asrignees  of  Berrey  v.  Poreaiif,  whicli 
was  ail  actidn  fdr  mdney  had  and  received,  it  appeared  that  Hervey 
bad  left  England  ^h  a  toting  woman,  who  had  refused  to  live 
with  him  as  a  mistress,  nniett  he  took  her  abroad.  The  defendant; 
H  relation  of  the  youns;  woman  and  i,  creditor  of  Hervey*  followed 
him  ^o  Holland,  and  thete  obtained  from  bin)  a  bill,  for  the  amount 
of  which  this  action  was  brought.  BuUer^  J.  said,  that  if  it  were 
necessary  to  say,  whether  the  bankrupt  left  the  kingdom  with  an 
intention  to*delay  his  creditors,  he  thought  no  great  doubt  could  be 
entertained ;  but  that  point  it  was  unnecessary  to  decide,  for  it  had 
h^ix  settled  in  WoodieVs  case,  that  if  a  man  went  abroad,  thougli 
^ii  ^th  the  intention  io  delay  his  creditors,  and  in  fact  they  were 
delayed,  it  wto  an  act  of  bankruptcy;  and  he  added,  that  he  dia 
not  know  that.  Woodier'i  cdse  had  ever  been  over-ruled.  In  a  subset 
ijuent  case' df  Vernon  v.  HankeyJ,  London  Sittings  aft^r  T.  27  Geo.  3. 
Bidler^  J.  ^rtressed  the  same  opinion,  observing  that  the  point  had 
not  been  beme  the  court  fcince  Woodier*s  case,  but  that  case  had 
alwajs  been  ooitsidered  and  acted  upon  as  good  law. 

These  dedsions  at  Nisi  .Prius  clearly  Establish  a  dSffereot  rule  o^ 
^dbstructtbn  fr<mi  thai  laid  down  in  the  text  of  this  Work,  and  thai 
the  mere  fact  of  departing  the  realm,  if  a  creditor  is  thereby  actually 
delayed,  is  sufficient  to  constitute  an  act  of  bankruptcy^  althoogh 
the  debtor  had  not  any  such  intention;  but,  as  was  truly  observed 
hy  Lawrence,  J.  in  Fowler  v.  Padget,  7  T.  R.  516.  **  These  caaei 
might  have  received  the  same  determination,  though  on  a  different 
{pound ;  for  though  it  was  not  the  immediate  object  of  the  parties  to 
delay  their  creditors  by  going  abroad,  yet  as  that  must  be  the  neces- 
sary consequence  of  such  an  act,  it  would  be  evidence  of  their 
■■lending  to  deUr^  or  deftat  their  creditbrs.'*  Set  tmfbibt  Ramsbot- 
trnm  V.  Lewit,  1  Cam^  379* 

•  Wob<&er^s  <»ie;iaU.  if.  *,  ^. 

t  Baiket  v.  P^reui,  Co.  B.  L.  6th  edit  p.  73. 

I  VsQSDn  V.  Btt^k^,  Co.  B.  L;  fttkcdit  p.  96. 
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B.  and  C.  baring  been  partners  in  trade*  in  Londbt),  un- 
^er  the  firm  of  B.  and  C,  upon  a  dissolution  of  this  partner- 
ship agreed  that  C.  should,  from  that  time,  carry  on  trade 
in  London  on  his  sole  account,  and  that  B.  should  establish 
and  conduct  a  house  of  trade  in  Dublin,  under  the  firm  of 
B.  and  C,  in  the  profits  of  which  C.  should  equally  partici- 
pate: that  all  goods  ordered  by  B.  to  be  purchased  by  C  in 
England,  and  sent  by  him  for  the  use  of  B«  and  C.^  to  be  sold 
in  Dublin,  should  be  charged  by  C.  to  the  firm  at  prime  cost 
only,  ^it  did  not  appear  that  the  creditors  in  general  were 
apprized  of  this  alteration.  B.  having  come  over  to  LondoB 
for  the  purpose  of  making  some  arrangements  with  his  Cre- 
ditors, was  informed,  a  few  days  before  the  time  which  lie 
bad  fixed  for  a  meeting  with  them,  that  J.  S.  was  about  to 
arrest  him  on  the  following  day.  J.  S.  had  furnished  to  the 
order  of  C,  goods,  which  had  been  setit  to  B.  and  C.  for  sate, 
J.  S.  knowing,  when  be  accepted  the  order,  that  they  wfer^ 
destined  for  B.  and  C,  and  having  credited  them  in  his 
books.  C.  sent  the  goods  to  B.  and  C.  without  charging  any 
profit  on  them.  B.  in  consequence  of  the  intimation,  imme- 
diately returned  to  Dublin,  to  avoid  being  arrested*  Dur- 
ing the  whole  of  bis  residence  in  Dublin,  he  had  continued 
to  keep  his  former  house  in  London ;  his  name  was  on  the 
door,  and  his  wife  and  femily  had  conttfKtally  resided  in  it 
The  court  ac^udged  that  there  was  a  debt  due  from  B.  to 
J.  S. ;  because  the  goods  were  furnished  on  the  joint  account, 
and  that  B.  had  committed  an  act  of  bankruptcy  by  depart- 
ing the  realm  with  an  intent  to  delay  a  creditor. 

2.  <<  Begtimnj  to  ke^  flbuw.** 

The  observ^on  which  has  bei^n  made  on  the  aet  cf  de^ 
parting  the  realm  may  be  repeated  here,  viz.  that  the  be^ 
ginning  to  keep  house  with  mtent  to  delay  creditors,  will 
constitute  an  act  of  bankruptcy,  although  it  is  not  proved 
that  a  creditor  was  in  £ict  delayed.  The  intention  to  delay 
creditors  must  be  found,  in  order  to  complete  the  act  of  bank" 
mptcy,  but  the  time  during  which  the  debtor  has  kept  house 
is  immaterial,  wbelher  it  to  an  hour  or  a  day  \ 

The  usual  evidence  of  this  act  is  a  denial  to  a  creditor,  wbo 
calls  for  money  (14). 

1  If itlidinf  r.  Kanh,  1  tiiunt.  ^6,  a  Agreed  in  Refidt  V.  HaH,  Pftltie^ 

926. 

'■•■         ■   -    - •"      -  •         ■■■  -  ■     •'"-  -  ^  ■>..-, 

(14)  A  denial  by  dtd^t  of  a  trader  to  a  creditor  is  nbt  of  itself 
an  act  of  bankrtiptby,*  but  okily  evidence  of  it,  and  t&erefore  io  ht 
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Id  Dtckiiwon  v.  Foord,  Barnes,  160.  it  was  bolden,  that 
keepiag  house  with  intent  to  delay  creditors,  without  an 
actual  denial,  was  sufficient;  but  in  Garret  v.  Moule,  5  T.  R. 
575.  a  different  rule  was  laid  down,  viz.  that  there  must 
be  an  actual  denial  to  a  creditor,  with  intent  (15)  to  delay 

explained.  If  a  man  is  sick,  or  if  a  man  lives  three  dajs  in  busi- 
ness, and  the  rest  of  the  week  in  the  country,  this  explains  a  denial 
at  any  other  house  or  lodging  at  any  other  part  of  the  town^  saying, 
**  Go  to  the  shop.**  On  the  other  hand,  it  is  not  necessary,  in  order 
to  constitute  a  denial  an  act  of  baukruptcy,  that  the  bankrupt  should 
have  given  oiders  to  deny  any  particular  person  by  name :  if  he 
gives  orders  to  be  denied  to  every  body^  it  includes  creditors,  and  is 
«  keeping  the  house  within  the  meanmg  of  the  statute/'  Per  Lord 
Mansfield,  C.  J.  in  Round  v.  Hope  and  Byde,  Co.  B.  L.  5th  edit, 
p.  94.  **  Although  an  authorized  denial  to  a  creditor,  reouiringto 
see  his  debtor,  is  the  most  usual  and  familiar  evidence  of  oeauming 
to  keep  houm  within  the  meaning  of  the  statute,  it  is  not  the  only 
evidence  by  which  this  may  be  proved.  If  a  trader  has  no  servant, 
the  act  cannot  be  evinced  through  such  a  medium.  In  that  case,  if 
he  shuts  himself  up  in  his  house,  debarring  all  access  to  it,  whereby 
his  creditors  are  aelayed,  an  act  of  bankruptc]r  is  established,  by 
proof  of  his  having  done  so.  And,  geneialiy,  if  a  trader  secludes 
nimself  in  his  house  to  avoid  the  fair  importunity  of  his  creditors, 
who  are  thus  deprived  of  the  means  of  communicating  with  him,  he 
beams  to  keep  kouee  within  the  meaning  of  the  legislature,  and  com- 
mits  an  act  of  bankruptcy.**  Per  Lord  Elleni>orough,  C.  J.  in 
Dudley  v.  Vaughan,  1  Camp.  N.  P.  C.  272.  See  Bayly  v.  Schofield, 
1  Mauie  and  Selwyn,  338. 

(15)  **  The  denial  of  the  party  must  be  with  an  intent  to  delay 
creditors;  therefore  being  denied  when  sick  in  bed,  or  enei^;ed  in 
company,  will  not  be  an  act  of  bankruptcy :  and  Lee,  C.  J.  m  Field 
▼.Bellamy,  H.  15  G.  2.  was  of  this  opinion,  where  the  denial  was 
by  agreemcfflt»  in  order  to  take  out  a  commission.    But  in  Bramley 
▼•  Mimdee,  London  Sittings,  2d  June,  1756,  Foster,  J.  held  it  suffi- 
cient proof  of  an  act  of  umkruptcy :  the  fact  proved  was,  that  the 
party  (in  consequence  of  an  agreement  made  at  a  meeting  of  the 
creditors  two  hours  before,  at  which  he  and  the  phuntifF  were)  was 
denied  to  the  plaintiff^s  clerk,  who  was  sent  to  demand  money: 
tamen  oiuere,  for  how  can  such  a  denial  be  said  to  be  with  intent  to 
delay  tne  creditor?    Probably  the  defendant  himself,  in  this  case, 
had  concerted  or  been  privy  to  the  oommittii^  the  act  of  bankruptcy : 
and  under  such  circumstances  a  denial  by  agreement  has  in  many 
cases  been  holden  to  be  sufficient  proof  of  an  act  of  bankruptcy. 
For  where  a  person  has  been  assisting  in  procuring  such  act  of  bank- 
ruptcy to  be  committed,  it  does  not  afterwards  lie  in  his  mouth,  nor 
shad  he  be  permitted  to  savi  it  was  fraudulent  or  ineffectual.    But 
such  act  of  oankruptcy  will  be  of  no  avail  against  persons  who  were 
not  privy  to  iC*    BtUler'i  Nisi  Prins,  39,  40.    See  also  Cawley  v« 
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him ;  and  Lord  Kenton,  C.  J.  said*  that  on  trials  in  cases  of 
this  kind,  the  question  bad  always  been  asked»  whether  or 
not  the  debtor  was  denied  to  the  creditor.  So  in  Hawkes  v. 
Saunders,  Co.  B.  L.  6th  edit  p.  79*  it  was  holden,  that  an 
order  to  be  denied,  without  an  actual  denial,  was  not  suffi- 
cient (16).  But  if  the  trader  gives  a  general  order  to  be  de- 
nied, and  18  denied  to  a  creditor,  it  is  sufficient  ^  although  the 
object  of  the  trader  was  to  be  denied  to  another  creditor,  and 
not  to  the  person  who  called. 

The  denial  must  be  to  a  creditor  who  has  a  debt  due  to  de- 
mand'; a  denial  to  the  holder  of  a  security  payable  at  a  fu- 
ture day  will  not  be  sufficient,  although  the  security  be  such 
as  may  by  statute  7  Geo.  1.  c.  31.  §  1, 2.  be  proved  under  the 
commission. 

But  denial  to  the  bolder  of  a  bill,  on  the  morning  of  the 
day  on  which  it  becomes  due,  is  sufficient. 

A.  being  in  bad  circumstances^  on  the  evening  of  the  7th 

b  Mncklow  ▼.  May,  1  Taunt.  479.  d  Colkett  ▼.  Freeman,  3  T.  R.  69. 

c  £x  parte  Levi,  7  Yin.  Abr.  61.  pi.  14. 


Hopkins,  Co.  B.  L.  "  I  doubt  bow  far  an  act  of  bankruptcy  com- 
mitted by  consent  and  i^eement  is  valid,  with  respect  to  a  third 
person  not  privy  to  such  agreement.  Certainly  the  bankrupt  him- 
self, and  all  those  who  come  in  under  the  commission,  are  con- 
cluded to  say  any  thing  against  it.  But  the  relation  of  a  commis- 
sion of  bankrupt  to  the  time  of  committing  the  act,  though  useful 
to  prevent  frauds,  is  sufficiently  hard  already  upon  private  persons; 
anu  ought  not  to  be  extended  farther.  An  act  of  bankruptcy  in  the 
eye  of  the  law  is  considered  as  a  crime ;  but  where  is  the  crime  of 
denying  oneself  to  another  by  previous  consent  and  agreement.**  Per 
Lord  Mansfield,  C.  J.  in  Hooper  v.  Smith,  1  BL  R.  442.  In  Bam^ 
ford  V.  Baron,  2  T.  R.  595.  n«;  this  opinion  of  Lord  Mansfield  was 
recognized  by  the  court. 

In  a  case  where  it  appeared  that  the  creditor,  to  whom  the  de- 
nial was  supposed  to  have  been  given  by  the  plaintiff's  clerk,  had 
only  demanaed  payment  of  a  debt,  but  had  not  asked  to  see  the 
Plaintiff  personally,  and  that  the  clerk,  suppctted  to  give  the  denial, 
had  no  specific  directions  for  giving  it,  it  was  holden  that  such 
denial  did  not  amount  to  an  act  of  bankruptcy.  Dudley  v.  Vaughan, 
1  Camp.  N.  P.  C.  271. 

(16)  S.  P.  Per  Lee,  C.  J.  in  Jackman  v.  Nightingale,  Bull.  N. 
P.  40.  and  that  therefore  it  was  necessary  to  prove  that  the  person 
denied  was  a  creditor.  Lord  Camden,  C.  J.  held,  that  being  de- 
nied to  one  who  came  on  behalf  of  a  creditor  wair  net  sufficient. 
Green's  B.  L.  39. 
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of  January,  expressed  his  fears  to  his  clerk  that  he  should 
not  be  able  to  pay  a  bill  which  would  become  payable  the 
next  day,  and  desired  him  to  come  earlier  than  usual  the 
next  morning,  and  be  in  the  way,  and  in  case  the  holder  of 
that  bill  should  inquire  for  him  to  deny  him.  The  holder, 
of  the  bill  called  the  next  morning  before  nine  o'clock,  and 
presented  the  bill  for  payment,  when  the  clerk  said  that  bis 
master  was  not  at  home.  In  the  course  of  the  day,  A.  ap- 
peared in  public,  and  before  five  o'clock  in  the  evening  paid 
the  bill.  The  Judge  directed  the  jury  to  find  for  the  plain- 
tiff, conceiving  that  the  act  of  bankruptcy  was  complete  by 
the  denial  of  a  creditor  with  intent  to  delay  him.  Several 
of  the  jury  suggested,  that,  by  the  practice  of  merchants,  the 
payer  of  a  bill  has  the  whole  of  the  day  on  which  it  becomes 
due,  till  five  o'clock  to  pay  it  in.  However,  upon  the 
judge's  repeating  to  them  his  opinion,  the  jury  found  for 
the  plaintiff.  A  motion  was  made  for  a  new  trial  on  the 
ground  suggested  by  the  jury,  and  a  question  was  raised, 
>  whether  the  bill-holder  could  be  considered  as  a  creditor  un- 
til after  the  expiration  of  the  time  which,  by  the  custom, 
the  payer  had  to  discharge  it  in ;  and  it  was  contended  also, 
that  the  creditor  in  this  case*  supposing  him  to  be  one  then, 
could  not  be  said  to  have  been  delayed,  as  he  had  been  punc- 
tually paid  in  due  time,  and  could  not  have  protested  the. 
bill  till  after  five  o'clock.  But  the  court  approving  the  di- 
rection of  the  judge,  refused  to  grant  a  rule. 

3.  **  Or  otherwise  absenting  kimsplfJ'* 

If  a  person,  who  has  not  a  constant  dwelling,  absent  him* 
self  from  his  usual  abode*  with  design  to  defraud  or  delay 
his  creditors,  he  shall  be  adjudged  a  bankrupt  (17)* 

e  Com.  Dig.  Bankrupt  (C.  1.)  ^ 


(17)  On  the  28th  of  November,  Hall  rode  out  of  town  and  re- 
turned in  the  evening,  before  which  a  bailiff  baa  been  at  his  shop 
to  arrest  him  *  :  the  next  morning  he  sent  for  the  bailiff,  and  told 
him  he  went  out  in  order  to  get  the  term  of  the  plaintiff,  and  now 
the  return  of  the  writ  was  out,  if  they  would  take  out  a  new  writ  he 
would  give  bail,  which  was  done  accordingly,  and  this  was  holden 
to  be  an  act  of  bankruptcy  within  t!ie  statute  T  Jac.  I.  c.  15.  §  2. 

A.  being  greatly  indebted,  gave  orders  that  he  should  not  be 

*  Maylin  and  another  y.  Eyloe,  London  Sittings,  Coram  Rayinoad,  C.  J. 
Str.S09. 
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A  trader  having  a  ocnrntiDg  faotne'  (the  only  place  in  which 
be  carried  <m  buaineaa)  in  town»  and  a  dweiling  house  in  the 
cottntiy,  departed  from  his  -  counting  houae^  to  which  he 
never  afterwards  returned*  taking  bis  books  with  him,  and 
slept  at  his  dwelling  house  a  few  nights,  after  which  he 
finally  quitted  that  also ;  it  was  holden  that  the  trader,  having 
departed  from  his  counting  house  without  any  intention  of 
returning^  began  to  absent  himself  from  the  time  of  such  de» 
parture,  within  the  meaning  of  this  clause,  and  thereby  cooi* 
nitted  an  act  of  bankruptcy  at  that  time* 

If  a  trader  leave  his  house  in  order  to  avoid  his  creditors  '» 
it  will  be  an  act  of  bankruptcy,  although  no  creditor  was 
thereby  delayed. 

Where  a  trader  went  to  his  neighbour  and  told  him  that  he 
expected  to  be  arrested,  and  while  he  remained  there  was  in« 
formed  that  a  sheriff's  officer  was  going  towards  his  house, 
upon  which  he  concealed  himself  in  the  back  room,  and  de« 
sired  his  neighbour  to  watch,  and  when  told  that  the  officer 
had  gone  past  his  house  and  had  left  the  street,  immediately 
returned  nome;  held  that  this  was  an  act  of  bankruptcy 
within  the  foregoing  words,  although  it  appeared  that  not 
only  no  creditor  was  delayed,  but  that  none  could  possibly  be 
delayed \  So  where  a  newsvender  who  frequented  the  Royal 
Exchage  for  the  purpose  of  collecting  intelligence  for  a  news- 
paper appointed  a  creditor  to  meet  him  on  the  Royal  Ex- 
change, and  afterwards  directed  a  friend,  if  the  creditor  in- 
quired there  for  him  to  say  he  was  not  there;  held'  that  this 
was  an  '*  otherwise  absenting  himself."-^Gibbs,  C.  J.  express- 
ed an  opinion  in  this  case  that  the  words  **  otherwise  absent- 
ing himself"  meant  an  absenting  himself  from  his  creditors, 
not  from  any  particular  place. 

f  Jiidine  ▼.  Ba  CotseDi,  1  Bot.  k  Pal.        C.  139.  recogfnixed  in  Hobertson  ▼. 
IV.  ^.234.  liddeU,  B.  R.  E.  4S  O.  0  Bast,  487. 

g  Hamnumd  ▼.  Hiscks,  6  £sp.  N.  P.    b  Chenoweth  y.  Hay,  1  M.  &  S.  676. 

i   GilUiij^hain  v.  Lain|p,  6  Taunt.  632. 


denied  when  his  creditors  called;  several  creditors  called  and  A. 
"saw  them,  and  upon  their  asking  for  money  he  pretended  to  go 
out  to  eet  it,  and  left  his  house  under  that  pretence,  but  did  not 
return  m  the  course  of  the  evening*  It  was  proved  that  during^  his 
absence  he  went  either  to  the  billiard  table  or  a  tavern.  Lord  Ken- 
yon,  C.  J.  was  of  opinion  that  these  were  acts  of  bankruptcy,  as  ab- 
senting himself  for  the  purpose  of  delaying  his  creditors,  Bi^  v. 
Spooner,  2  Esp.  N.  P-  C.  651. 

O  2 
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A  trader  left  at  his  bouse  a  message  for  a  creditor,  who 
bad  in  bis  absence  called  for  a  debt»  that  he  could  spare  nO 
money,  and  would  not  pay  him  that  day,  and  would  go  out  of 
the  way  and  not  return  home  till  dinner  time.  It  was  holden, 
that  it  was  for  the  jury  to  consider  whether  he  absented  him* 
self  to  delay  a  creditor:  and  this  evidence  warranted  their 
conclusion  that  be  did  not^  So,  where  he  absented  himself 
from  his  house,  where  his  creditors  were,  to  avoid  irritation 
and  harsh  language  K 

See  Bateman  v.  Bailey,  post.  Sect.  IX.  Evidence  and  Wit* 


4.  5.  Not  any  case  of  importance  on  these  two  members  of 
this  section  in  the  statute. 

6.  •*  Or  yield  hinuelf  to  priion.** 

B.  was  arrested  for  28L°',  and  though  he  had  money  suf- 
ficient to  pav  the  debt,  yet  chose  rather  to  go  to  prison,  in 
order^  as  he  aeclared,  to  force  his  creditors  to  come  to  a  com* 
position.  Lord  Talbot,  C.  held  this  an  act  of  bankruptcy, 
out  observed,  that  if  there  had  not  been  an  intention  to  delay 
creditors,  yielding  himself  to  prison  would  not  constitute  w 
act  of  bauKruptcy. 

7.  **  Or  wUvngly  or  frauduUnJdy  proeurB  Kmsdf  to  be  atruted,  or 
his  goodi,  moMy,  or  duUUU  to  be  aUa^ud  or  eequetiered.** 

It  was  said  by  Lord  Mansfield,  C  J.  in  Clavey  v.  Hayley^ 
Cowp.  496.  that  the  word  *'  attachment,*'  being  coupled 
with  ^*  arrests  and  sequestrations/'  (18)  shewed  that  the  Ie» 
gislature  meant  that  sort  of  attachment  by  which  suits  are 
commenced,  and  that  they  plainly  had  in  view  the  customs 
of  London,  and  other  towns,  where  that  species  of  process  is 
made  use  of.    Hence  where  a  person  executes  a  bcmd  and 

k  Vincent  ▼.  Pntcr,  4  Taunt.  608.  m  Ez  parte  Barton,  7  Vin.  Alir.  .Tft 

I  lb.  Gnd.  and  Bank.  61, 6S.  pi.  IS. 


(18)  A  sequestration  iu  London  is  a  method  of  proceeding  in  an 
action  of  dem,  where  the  party  cannot  be  fouBd ;  in  which  case, 
upon  the  action  being  entered,  the  officer  goes  to  the  warehouse  of 
the  defendant  where  the  goods  are,  and  fixes  a  padlock  on  the  door* 
and  if  the  defendant  does  not  pot  in  bail  in  time,  judgment  is  givea 
against  him,  and  hii  goods  are  sold  in  satisfaaion. 
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warrant  of  attorney  to  confess  judgment,  either  for  a  honifide 
debt\  or  for  a  larger  sum  than  is  really  due%  and  judgment 
IS  entered  up  accordingly,  and  the  debtor*8  goods  taken  in 
execution,  such  ^ecution  is  not  an  **  attachment/'  and  con- 
sequently is  not  an  act  of  bankruptcy,  within  the  meaning  of 
this  clause. 


8.  "  Or  depart  from  his  dwelling  house.** 

To  constitute  this  an  act  of  bankruptcy,  the  intention  of 
the  debtor  to  delay  his  creditor,  by  departing  from  his  dwel- 
ling house,  is  sufficient'  (19).  But  if  the  departure  be  not 
accompanied  with  such  intent,  it  is  not  an  act  of  bankruptcy. 
Whether  the  departing  from  the  dwelling  house  be  accom- 
panied with  an  intent  to  delay  a  creditor  is  a  question  of  fact 
lor  the  jury  to  decide  upon  all  the  circumstances^. 

9.  **  Or  cause  to  he  made  any  fraudtdent  grant  or  eonveyanee  qf  his 

landSf  tenements^  goods  or  chattels. 

If  a  trader,  in  contemplation  of  bankruptcy,  m  order  to 
pay  even  a  just  and  bonS  fide  creditor,  or  one  who  by  pot- 

n  Harman   ▼.  Spottiiwood,  "Co.  B.  L.  word  **  or**  in  this  statota  ^  and,** 

5th  edit.  p.  100.  were  ovemiM. 

o  ClaTey  ▼.  Haylc7,^Cowp.  427.  q  Aldridgc  v.  Ireland,  B.  R.  £.  24  G.  3. 

p  Hammond  ▼.  Hincks,  6  Esp.  N.  P.  cited  in  Williama  ▼.  Nunn,  1  Taunt. 

C.  139.  Robcrtaon  ▼.  Ijddell,  9  East.  273.    See  Holroyd  ▼.  Whitehead,  3 

487.  in  which  Barnard  ▼.  Vaugfbaii,  Camp.  N.  P.  C  630.  wherethiaquea- 

8T.  R.  149.  and  Fowler  ▼.  Fadget,  tionwaalafttoUiejaiybjGibhayO.jl. 
7  T.  R.  S09.  aa  to  conalruing  the 


(19)  **  If  a  trader  leave  his  house,  circumstances  may  shew  that 
it  was  not  for  the  purpose  of  absconding.**  Per  Lord  Mansfield, 
C.  J.  in  Worsle^  v.  Demattos,  1  Burr.  467.  In  Lingood  ▼.  Bade, 
1  Atk.  196.  AlVilles,  C.  J.  was  of  opinion,  that  a  person^s  abscond- 
ing to  avoid  an  attachment  upon  an  award  for  the  non-delivery  of 
g^^ds  pursuant  to  the  awara,  was  not  an  act  of  baid[ruptcy ;  be- 
cause it  iHras  not  within  the  words  of  the  statute,  which  makes  it  an 
•act  of  bankruptcy  in  a  person  to  depart  from  his  dwelling  house  in 
Older  to  avoia  the  payment  of  a  just  debt  only,  and  not  the  de- 
livery of  goods  [pursuant  to  an  award],  for  that  is  a  duty  only* 
Lord  Hardwicke,  Ch.  declared  that  he  thought  the  distinction  taken 
.hy  Willes,  between  ahsoonding  to  avoid  a  debt  and  absconding  to 
avoid  a  duty,  a  sound  distinction,  and  well  warranted  by  the  words 
of  the  statute. 
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sibility  may  become  a  creditor  (viz.  a  surety ')  aMigns  bjr 
deed  all%  or  even  a  part  (^0)  of  bis  effects  to  such  creditor^ 
the  .deed  is  fraudulent,  and  consequently  an  act  of  bank-» 
Tuptcy  within  the  meaning  of  this  clause'.    And  the  same 

r  Hassels  ▼.  Simpson,  Doug^.  88.  n.         t   £x  {tarte  Foosd, cited  by  Lord  Bfajn*- 
•   Wonky  v.  Demattos,  1  Buit.  467.        field,  in  1  Burr.  477.  KetUe  v.  Ham- 
Wilson  ▼.  Day,  2  Borr.  827.  ^  mond,   Middlesex  Sittings  after  U. 

7Qeo.3i  BuU.  N.P.40. 


(20)  It  may  be  proper  here  to  take  notice  of  tbe  case  of  Hooper 
V.  Smith,  1  Bl.  Rep*  442.  where  Lord  Uansfield,  C.  J.  took  a  dis- 
tinctioQ  between  a  qonveyance  executed  by  a  trader  of  all  his  eifects, 
and  a  conveyance  of  part  of  his  effects,  and  relied  on  the  cases  of 
Cock  V.  Goodfellow,  10  Mod.  489.  and  Small  v.  Dudley,  2  P.  Wins. 
427.  as  establishing  this  proposition,  viz.  that  a  trader  mi^ht  give 
a  preference  to  one  creditor  by  lissigning  to  him  a  part  only  of  his 
soods  for  the  payment  of  part  of  his  debt.  It  must  be  observed 
however,  that  this  opinion^  .delivered  by  Lord  .Mansfield  at  Nisi 
Prius,  can  hardly  be  considered  as  an  authority.  First,  because  it 
is  at  variance  with  the  sentiments  expessed  by  bis  lordship  on  the 
same  point,  in  delivering  the  judgment  of  the  court  in  Worseley  ▼• 
'Dem^ttos,  1  Burr.  478.  The  wonls  of  which  report  are  these^  *^  It 
has  been  a«»iied,  thfit  after  a  resolntioa  tdcen  by  a  trader  to  commit 
an  act  of  bankruptcy,  the  trader  so  resolving  to  become  a  bankrupt, 
might  lawfully,  prefer  a  just  creditor*  by  conveyin?  .part  of  hts 
effects  to  satisfy  that  credttor*8  debt.  It  is  not  necessary  to  deter- 
mine that  question  in  this  cause,  for  here  the  conveyance  is  of  atf, 
and  therefore  I  will  only  say  that  no  such  proposition  ts  yet  established^ 
much  less  in  the  extent  whereto  it  has  been  urged."  From  the 
language  (if  thi^  report  then  it  may  be  collected  that  the  impression 
on  Lora  Mansfield's  mind  at  that  -time  was,  that  the  same  point, 
which  in  Hooper  v.  Smith  he  considered  as  settled,  was  not  then  es- 
tablished ;  and  it  is  clear  that  the  cases  of  Cock  v.  Goodfellow,  and 
Small  v.  Oudley*  (which  are  the  only  cases  mentioned  by  Lord 
Mansfield  in  Hooper  v*  Smith,)  were  fully  within  his  contemplation 
when  he  delivered  the  opinion  of  the  court  in  Worseley  y.  Demattos, 
because  he  has  there  stated  those  cases  at  great  length.     ' 

2dly,  If  this  point  was  not  decided  in  Gock  v.  Goodfellow*  and 
Small  y,  Oud&ey,  it  can  hardly  be  considered  as  having  been  esta- 
blished in  Hooper  v.  Smith,  because,  independently  of  that  bein^  a 
misi  frwB  decision,  there  was  another  point  made  in  the  case,  viz. 
whether  there  was  not  a  ooocerfted  aet  of  bankruptcy ;  and  it  is  not 
qoitc  clear  from  the  report*  on  which  of  these  two  poiBts  Lord 
Mansfield  n&imately  decided  the  ease. 

3dly,  The  opinion  of  Lord  MansfieM,  in  Hooper  ▼.  Smith,  is  ooo« 
tradicted  by  subsequent  decisions,  via.  Devon  ▼.  Watts,  B.  R.  Doug. 
85.  and  Linton  v.  Bartlet,  C.  B.  3  Wils.  47.  of  which  htst  case. 
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rule  holds  if  the  assignment  be  to  some  creditors,  but  in  total 
exclusion  of  others.  If  all  the  creditors  do  not  concur,  the 
deed  is  fraudulent  and  an  act  of  bankruptcy". 

Hence  where  a  conveyance  by  deed  was  made  by  A.  a 
trader  *,  of  all  his  effects,  as  a  security  to  B.,  who  had  agreed 
to  become  A,'s  banker,  and  to  answer  his  drafts,  for  the  pur- 
pose of  enabling  him  to  carry  on  his  trade,  subject  to  a  de- 
feasance on  his  paying  such  sums  as  B.  might  advance,  with 
a  covenant  that  on  failure  in  the  performance  of  the  cbndi- 
tions,  B.  should  take  possession  of  the  effects;  the  convey- 
ance was  bolden  to  be  fraudulent,  and  an  act  of  bankruptcy, 
although  the  transaction,  as  between  the  parties,  was  fair 
and  for  a  good  and  valuable  consideration ;  1st,  oa  the  grouiid 
of  A.'s  remaining  in  possession  (21)  after  the  execution  of 
the  deed,  and  thereby  obtaining  a  false  credit ;  and  2ndly, 
on  the  ground  of  an  undue  preference  having  been  given  by 
the  deed  to  B.  contrary  to  the  spirit  of  the  bankrupt  laws, 
which  anxiouslv  provide  for  an  ec)ual  distribution  of  the  es- 
tate of  the  bankrupt  among  all  his  creditors  (22.) 

So,  where  a  trader,  being  in  distressed  circumstances  ^  ex- 
ecuted a  deed  of  assignment  of  all  his  estate  to  one  pf  his 
creditors,  purporting  to  be  a  security  for  an  unliquidated 
sum,  without  delivering  any  kind  of  possession,  except  giv- 
ing a  letter  of  attorney  to  his  own  clerk  (who  had  before  this 
transaction  managed'  his  affairs^)  to  collect  debts,  &c.  the 
assignment  was  bolden  fraudulent  on  the  ground  of  undue 
preference,  and  there  not  being  any  alteration  of  possession 
(53). 

u  Eckhaidt  t.  Wilson,  8  T.  R.  140.  y  Wilson  ▼.  l^y^  %  Bun.  827. 

X  Wonley  v.  Demattos,  1  Burr.  467. 

though  Lord  Mansfield  said,  in  Rust  v.  Cooper,  Cowp.  632,  633.  that 
it  went  further  than  any  former  case,  yet  he  adds,  that  it  was  well 
and  fully  considered.  See  also  Morgan  v.  Horseman,  3  Tauut.  243. 
where  the  doctrine  laid  down  in  Linton  v.  Bartlet,  and  Rust  v. 
Cooper,  was  recognized  by  Sir  J.  Mansfield,  C.  J. 

(21)  The  circumstance  of  the  assignee  of  the  effects  not  taking 
possession  is  only  evidence  of  fraud,  and  consequently  may  be  ex- 
plained.    Per  Lord  Mansfield,  C»  J.  1  Burr.  484. 

(22)  The  principle  of  all  the  cases  is,  that  if  the  conveyance  to 
a  particular  creditor  necessarily  prevents  the  property  of  the  trader 

-from  being  distributed  as  the  law  requires  in  cases  of  bankruptcy, 
that  is  itsdf  an  act  of  bankruptcy.  Per  Le  Blanc,  J.  in  Newton  v. 
Chantler,  7  East,  145. 

(23)  It  is  ohservable  that  in  this  and  in  the  preceding  case  the 
deed  was  valid  as  between  the  parties,  which  circumstance  was  ad- 
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A  trader  finding  bis  circumstances  on  tbe  decline ^  exe* 
cuted  at  midnight  a  bill  of  sale  of  all  his  goods  (virith  the 
exception  of  a  few  articles  to  the  amount  of  about  lOOl.)  to 
some  favourite  creditors,  in  trust  to  pay  them  their  full  debts, 
leaving  other  debts  to  tbe  amount  of  9001.  unprovided  for, 
and  absconded  tbe  next  morning ;  tbe  deed  was  holden  frai^ 
dulent,  for  the  interest  which  was  excepted  in  tbe  assign^ 
ment  was  too  minute  to  make  a  difference. 

It  is  to  be  observed,  tbat  the  circumstance  of  the  trader 
being  at  the  time  of  tbe  conveyance  under  arrest  at  tbe  suit 
of  the  creditor,  to  whom  the  conveyance  is  made,  will  not  * 
vary  tbe  case*. 

In  a  case  where  a  trader  being  in  insolvent  circumstances*', 
in  consideration  of  a  loan  of  1201.  without  interest,  assigned 
one»third  part  of  all  his  effects  to  the  lender,  who  was  his 
brother,  and  within  two  days  afteV  the  execution  of  tbe  dted, 
the  trader  absconded  j  it  was  holden,  that  the  bill  of  sale  was 
fraudulent,  on  the  ground  of  its  being  made  in  contempla- 
tion of  bankruptcy,  and  its  being  partial  and  unjust  to  other 
creditors. 

So,  where  a  trader,  in  insolvent  circumstances*,  having 
an  act  of  bankruptcy  in  contemplation,  and  being  threat- 
ened with  an  attachment  for  non-payment  of  money  uiider  a 
decree  of  the  Court  of  Chancery,  voluntarily  by  deed  as- 
signed a  lease,  part  of  his  estate,  to  three  of  bis  creditors, 
(one  of  whom  had  lent  him  money,  and  the  other  had  in- 
dorsed notes  for  him,)  as  a  security  for  the  payment  of  these 
debts,  and  then  in  trust  for  himself;  the  deed  was  holden  an 
act  of  bankruptcy,  1st.  As  a  fraud  upon  the  creditor  under 
the  decree,  wno  might  have  claimed  the  benefit  of  the  lease,  ^ 
notwithstanding  the  assignment  was  for  a  valuable  considera- 
tion, on  the  authority  of  lVyne*s  case ;  and  9ndly,  As  being 
a  voluntary  preference  contrary  to  the  general  policy  of  the 
bankrupt  laws. 

Where  a  trader,  being  arrested  for  debt  by  one  creditor', 

%  ComptoD  V.  Bedford,  1  Bl.  R.  362.  d  Balcher  y.  Eaito,  Doug  294.    See 

London  Sittings  after  H.  T.   1762.  alio  Law  t.  SkinQec^  2  Bl.  K.  996. 

Lord  Hansfleld,  C.J.  which  is  not  inserted,  because  the 

a  Newton  y.  Chdntler,  7  East,  13S.  report  was  questioned  in  Hassels  ▼. 

b  Linton  ▼.  Bartlet,  3  Wils.  47.  Simpson,  Doug.  91, 92.  n. 

c  Devon  v.  Watts,  Doug.  85. 

verted  to  by  Lord  Mansfield  in  Wilson  v.  Day,  where  he  said, 
that  it  was  not  necessary,  that  the  deed  should  be  fraudulent  as  be- 
tween the  parties ;  it  was  suiBcient,  if  it  was  a  fraud  on  the  creditors 
geneially. 
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executed  a  bill  of  sale  to  another  creditor  (who  bad  been 
induced  to  give  a  bond  for  his  apf>earance  at  the  return  of 
the  writ)  of  ail  his  effects,  for  the  purpose  of  paying,  in  the 
first  tnstance,  the  debts  due  to  botn  the  creditors,  and  after- 
wards the  overplus,  if  any,  to  himself;  and  the  creditor,  to 
whom  the  bill  of  sale  was  executed,  took  possession  of  the 
effects  the  day  after  the  execution  of  the  deed,  on  which  day 
the  trader  committed  an  act  of  bankruptcy  by  keeping  bouse ; 
it  was  holden,  that  the  execution  of  the  bill  of  sale  was  an 
act  of  bankruptcy. 

A  trader,  being  urged  by  the  importunity  of  a  creditor,  ex- 
ecuted a  conveyance  of  lands  in  trust  to  sell,  and  to  pay  such 
creditor,  with  a  further  trust  to  pay  debts  to  certain  relatives^ 
in  order  to  give  them  an  undue  preference  in  contemplation 
of  bankruptcy;  it  was  holden,  that  the  deed  so  executed  was 
an  actpf  bankruptcy*. 

A  trader,  knowing  himself  to  be  in  insolvent  circum- 
stances', and  being  under  arrest  in  execution  at  the  suit  of 
a  creditor,  executed  a  bill  of  sale  of  all  his  goods  to  the 
creditor,  for  the  purpose  of  paying  his  debt,  with  a  reser- 
vation of  the  surplus  to  himself ;  it  was  holden  that  this  as- 
signment, althougn  executed  under  the  compulsion  of  an  ar- 
rest was  fraudulent,  and  an  act  of  bankruptcy ;  the  necessary 
consequence  of  the  deed  being  to  prevent  the  bankrupt  from 
carrying  on  trade,  and  thereby  operating  as  an  injury  to  the 
other  creditors. 

It  must  be  observed,  that  it  is  not  competent  to  those  per- 
sons who  have  signed  the  fraudulent  deed  <,  or  to  those  who, 
without  executing,  have  assented  to  the  deed  '^,  and  are  privies 
to  the  transaction,  to  set  it  up  as  an  act  of  bankruptcy.  But 
where  a  commission  of  bankruptcy  was  sued  out  on  a  fraudu- 
lent deed,  upon  the  petition  ot  a  creditor  who  had  not 
concurred  in  such  deed,  but  who  was  chosen  assignee,  toge- 
ther with  other  creditors  who  had  concurred  and  were  privy 
to  the  fraud ^:  it  was  holden,  that  it  was  not  any  objection 
to  an  action  brought  by  them  as  assignees  for  the  recoveiy  of 
part  of  the  bankrupt's  estate,  that  some  of  the  assignees  bad 
concurred  in  the  fraudulent  deed,  the  petitioning  creditor  not 
having  so  concurred. 

e  Morgan  t.  Honeman,  3  Taunt.  241.  C.  J.  S.  ?.  1  Holt'i  N.  P.  C.  13. 8.  C 

f  Mewton  t.  ChanUer,  B.  R.  H.  46  G«  Tbit  last  waa  the  case  of  a  pdStioii. 

3. 7  Eart,  138.  ing  creditor. 
g  Bamford  t.  Baron,  2  T.  R.594.  n.        i  Tappenden  t.  Baigeaa,  4  East*a  R. 

b  Hicki  Y.  Buifilt,  Winton  Lent  Ass.  230.  Jackson  ▼.  Irrin,  2  Camp.  N.  P. 

1812.   per   Chambre,  J.  4  Campb.  P.  C.  49. 
.   239.n.fia«kT.Goocb,ib.232.Gibbi» 
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A.  having  contracted  with  a  canal  company  to  build 'v^orkt 
on  the  canal*^,  as  their  engineer,  purchased,  with  money  ad^ 
yanced  by  the  company,  timber  and  other  articles  for  that 
purpose,  which  were  deposited  on  the  premises  of  the  com- 
pany. Being  considerably  indebted,  he  borrowed  of  the 
company  a  further  Sum  of  money  to  pay  his  creditors  the  full 
amount  of  their  debts,  ^nd  as  a  security  executed  a  bill  of 
sale  of  his  eifects,  which  were  then  lying  on  the  premises  of 
the  company,  and  delivered  them  by  the  delivery  of  a  copper 
halfpenny.  It  was  insisted,  that  the  bill  of  sale  was  fraudu- 
lent, because. the  possession  remained  to  all  appearances  the 
9ame  after* as  before  the  conveyance,  and  the  bankrupt  conr 
tinned  to  ^ain  a  false  credit  as  the  owner  of  the  goods;  but 
the  court  held,  that  possession  of  the  goods  having  been  de- 
liver^ to  the  poqnpany  at  the  time  of  the  execution  of  the 
bill  of  sale,  as  far  as  possession  under  these  circumstance^ 
could  be  given^  the  deed  was  not  frajudident.   . 

A  surrender  of  a  copyhold  estate  to  a  creditor^  for  the 
purpose  of  giving  an  undue  pneference,  is  not  an  act  of  bauki- 
ruptcvt  because  the  conveyaiipe  necessary  to  constitute  n 
act  of  bankntptcy  must  be  such  as  would  defeat  or  delay  cr&- 
diiors  at  law,  and  the  copyhold  not  being  Jiabie  either  to  a/« 
/a*  or  elegit^  a.creditor  could  not  have  obtained  possession  of 
it»  if  it  had  not  been  mirreadered. 

* 

It  has  not  as  yet  been  decided  that,  where  the  conveyance 
by  the  trader  of  his  effects  is  not  by  deed,  such  conveyance, 
though  fraudulent,  is  an  act  of  bankruptcy.  Indeed  it  has 
frequently  been  asserted  that  it  is  not ;  by  Lord  Mansfield; 
C.  J.  and  Astpn,  J.  in  Martin  v.  Pewtress,  4  Burr.  9478. 
£^480.9489.  and  in  Rust  v.  Cooper,  Cowp.  633,635.  But 
s^ioh  conveyance,  though  it  does  not  amount  to  an  act  of 
bankruptcy,  will  be  void  by  reason  of  the  fraud.  The  leading 
cases  on  the  subject  are,  Alderson  v.  Temple,  4  Burr.^235. ; 
Martin  v.  Pewtress,  4  Burr.  2477 ;  Harman  v.  Fiaher,  Cowp. 
117;  and  Eust  v.  Cooper,  Cowp.  699.  See  also  Manton  v. 
Moore,  7  T*  R.  71.  where  Lord  Kenyon,C.  J.  took  this  dis- 
tinction :  A  conveyance  of  go(kis  without  deed  is  fraudulent, 
unless  possession  of  the  goras  be  given :  if  it  be  by  deed«  it  is 
fraudulent,  and  an  act  of  bankruptcy. 

Formerly  the  ac^  of  bankruptcy  drew  the  line  of  separation 
between  that  property  which  might  be  disposed  of  by  the 
bnnkrupt,  and  that  which  vested  in  the  assignees;  but  ii  has 
since  been  established,  that  if  a  trader,  in  contemplation  of 


k  Mantoa  v.  Moore,  7  T.  R.  67. 
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bftnkruptcy,  make  a  yoliintaiy  dispoaition  of  his  property,  in 
fiivour  of  a  particular  creditor,  such  dispositioQ  is  votd. 

Tbrs  doctrine  of  voluntary  preference  i»  a  modern  doctrine, 
and  was  not  distinctly  laid  down  until  the  case  of  Harman, 
assignee  of  Fordyce  v.  Fisher,  in  1774.  Cowp.  117.  It  was 
there  stated  in  terms  for  the  first  time;  and  it  may  be  consi- 
dered as  an  excrescence  on  the  bankrupt  laws  which  is  to  be 
watched,  and  not  extended,  nor  to  be  acquiesced  in  unlesfi^ 
strictly  proved.  The  cases  prior  to  Harman  v.  Fisher,  viz* 
Alderson  v.  Temple,  4  Burr.  2235,  and  Martin  v.  Pewtress, 
4  Burr.  2477,  were  cases  of  gross  and  palpable  fraud.  The 
case  of  Harman  v.  Fisher  was  this.— Fordyce,  at  five  o*clock 
in  the  morning,  just  gofng  to  commit  an  act  of  bankruptcy ,< 
ordered  his  servant  to  take  a  letter  containing  certain  bills  to 
a  creditor  in  discharge  of  a  debt,  and  in  the  letter  he  tells  the 
creditor  that  he  has  the  honour  to  sketo  htm  that  preference 
which  he  conceives  is  certainly  his  due.  About  an  hour  af- 
terwards, Fordyce  absconded  and  went  to  France.  This  was 
holden  to  be  void.  Lord  Mansfield,  C.  J.  observing,  that  this 
was  done  *'  pursuant  to  no  contract:  in  performance  of  n6 
obligation ;  in  no  course  of  dealing ;  without  the  privity  of  the 
creditor,  or  call  on  his  part  for  the  money,  and  without  the 
probability  of  the  notes  being  delivered  before  an  act  of  bank- 
ruptcy was  committed.''  Then  followed  the  case  of  Rust  v. 
Cooper,  where  it  was  exprem\y  stated,  that  the  goods  were 
delivered  in  contemplation  of  bankruptcy  and  in  order  to  give 
the  defendant  a  preference.  But  even  there.  Lord  Mansfield 
says,  **  If  in  a  fair  course  of  business  a  man  pays  a  creditor 
who  comes  to  be  paid^  notwithstanding  the  debtor^s  knowledge 
of  his  own  affairs,  or  his  intention  to  break,  yet,  being  a  fair 
transaction  in  the  course  of  business,  the  payment  is  good ;  for 
the  preference  is  there  got  consequentially  and  not  by  de- 
tizih  So  if  a  creditor  call  for  payment  liefore  the  intention 
of  voluntary  preference  can  be  accomplished*,  it  is  sufficient 
to  take  the  case  out  of  the  rule.  So  a  transfer  of  property 
made  under  the  apprehension  of  a  prosecution  for  forgery,  is 
valid  ■. 

.  B.  a  bookseller%  in  September  1SQ7»  applied  to  the  defen* 
dant»  a  pawnbroker,  to  discount  three  bills  for  bim«  which 
he  had  drawn  upon  C.  aiid  D«    The  defendant  gave  him  cash 

m BayJey  T.  MJaidy  i  C^inp.  K  P.C.  UDtAM.181d.Holro|r4,|.8.P.  Ste 

410*  alio  Reed  and  othei^i  r.  Ayton,   i 

m  ]>eTutet  T.  Cairoll,  1  Stark.  M .  P.  C.  Holt,  N.  P.  C.  503.  and  Arbouin  y. 

SB.  Laid  Ellenboiou|h,  a  I.  B.  R.  Haaboiy,  1  Holt, N. P. C.  675.  8.  P. 

M>TV  ^Geo.a.a.C.  OS  notion  tar  o  Croabj  ▼•  Cmuch,  9  Cfuap.  N.  P. C* 

N.T.    AUdna  ▼•  Seaward,  Winton  1S6.  U  Eaat,256. 
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for  thero«  but  soon  after  becoming  suBpicious  of .  B/s  credit^ 
he  asked  bim,  whether  they  were  not  accommodation  bills: 
B.  answered  that  they  were.  The  defendant  then  required 
some  security  to  be  put  into  his  hands,  in  case  the  bills 
should  not  be  paid  when  they  became  due.  In  consequence 
of  this  application,  B.  at  ditferent  times,  between  November 
and  Februafy,  deposited  with  the  defendant  various  parcels 
of  books  to  the  value  of  about  3001.  for  the  purpose  of  being 
sold  for  his  benefit,  if  the  bi41s  should  not  be  duly  honoured 
by  the  acceptors.  These  books  where  chiefly  brought  by  B. 
in  a  hackney-coach  in  the  evening.  It  likewise  appeared 
that  be  had  compounded  with  his  creditors  two  or  three 
fears  before,  which  circumstance  must  have  been  known  to 
the  defendant  who  had  lent  him  money  to  pay  the  stipu- 
lated composition.  B.  committed  an  act  of  bankruptcy  in 
the  beginning  of  March,  and  the  commission  was  sued  out 
against  him  on  the  17th  of  that  month ;  the  bills  then  re* 
mainiug  in  the  defendant's  hands  unsatisfied.  It  was  con- 
tended on  the  part  of  the  plaintifis,  that  the  defendant  had 
unduly  obtained  possession  of  the  books  by  a  voluntary 
preference.  Lord  EUenborovgh :  **  How  is  this  a  case  of 
voluntary  preference?  The  bankrupt  parted  with  the  books 
upon  the  defendant's  importunity.  The  bills  were  not  due» 
but  the  bankrupt  was  liable  upon  them,  and  the  defendant 
had  a  right  to  ask  for  farther  security.  I'he  defendant  had 
not  a  right  of  action  when  the  books  were  deposited  with 
him  ;  but  the  bills  constituted  a  good  petitioning  creditor's 
debt,  and  might  have  afforded  him  the  means  of  compulsion. 
Strictly,  only  the  acts  of  a  trader  subsequent  to  his  bank- 
ruptcy are  void.  Precedent  acts  supposed  to  be  in  contem- 
plation of  bankruptcy  have  likewise  been  invalidated;  but 
this  i&  an  excrescence  upon  the  bankrupt  laws.  The  cases 
upon  the  subject  have  gone  fsLt  and  far  enoudi,.  and  I  am 
not  disposed  to  give  them  any  extension.  If  tne  debt  had 
been  due  here,  the  preference  certainly  would  not  have  been 
fraudulent.  It  wants  voluntariness  in  which  the  fraud  con- 
sists. The  consideration  upon  which  a  payment  made  to 
an  importunate  creditor  of  a.  debt  actually  due  has  been 
allowed  to  be  valid,  has  not  been  that  he  might  resort  to  a 
suit  to  enforce  pavment,  but  that  his  demand  repels  the 
))resumption  that  the  bankrupt  upon  the  eve  of  bankruptcy 
made  a  distinction  among  his  creditors,  and  spontaneously 
favoured  one  of  them  to  the  prejudice  of  the  rest  A  de- 
mand of  farther  security  for  a  debt  not  yet  due  has  the  same 
effect;  and  in  neither  case  is  there  any  fraud  upon  the 
bankrupt  laws,  on  which  ground  alone  transactions  previous 


BANKRUPT.  905 

to  bankruptcy  can  be  set  aside.**  Plaintiffs  nonsuited.  On 
a  motion  to  set  aside  the  nonsuit,  the  court  were  of  opinion 
that  the  delivery  of  the  goods  did  not  constitute  an  act  of 
voluntary  preference,  so  as  to  render  it  fraudulent  and  void : 
that  in  order  to  constitute  such  voluntary  preference,  two 
things  must  concur ;  Ist.  that  the  delivery  should  be  volun** 
taiy  on  the  part  of  the  bankrupt;  and,  ^ndly,  that  at  the 
time  of  such  delivery,  there  should  be  a  contemplation  of 
bankruptcy.  In  the  present  case,  the  proposition  lor  giving 
farther  security  came  from  the  creditot  and  not  from  the 
bankrupt  Hartshorn  v.  Siodden,  2  Bos.  &  Pul.  682.  wag 
cited  as  in  point    See  also  Smith  v.  Payne,  6  T.  R.  152. 

A  creditor  obtains  a  preference  in  contemplation  of  an  id^ 
tended  deed  of  composition,  which  would  be  fraudulent 
against  the  creditors  under  that  deed :  the  comfiosition  going 
off,  the  creditor  may  bold  bis  securities  against  a  commission 
of  bankrupt  subsequently  issued,  and  not  contemplated  at  the 
time  of  the  preference'. 

Raving  atated  the  decisions  which  have  been  made  upon 
the  several  acts  of  bankruptcy  enumerated  in  the  13  Eliz.  c.  ?• 
S  1.  and  I  Jac.  1.  c.  13.  §  9.  I  shall  proceed  to  the  consider- 
ation of  such  acts  as  are  mentioned  in  the  21  Jac.  1.  c«  10.  S  2. 

10.  **  Obtainmg  either  by  hxfMelf^  or  others  hy  his  procurementf  amf 
**  orotection  other  than  sudi  person  as  shall  be  lawfully  protected 
*•  oy  privilege  of  parliament,** 

Granting  protections  has  fallen  into  disuse^.  According 
to  Blackstone,  the  last  instance  which  appears  on  our  books 
is,  a  protection  granted  by  King  William  in  1692^  By  stat 
7  Ann.  c.  12.  ^  5.  traders  are  declared  not  to  be  entitled  to 
the  protection  given  by  that  act  to  the  servants  of  ambassa- 
dors and  other  public  ministers. 

11*  **  Exhibiting  to  the  ktng^  or  anif  of  his  courts,  any  petition  or  bill 
"  against  his  creditors,  to  compel  them  to  accept  leu  than  their  jvat 
**  debtM^  or  to  procure  time.*' 

These  bills  have  been  long  exploded*. 


p  Wbeelwiiglit  v.  Jackson,  5  Taunt    r  See  Bamdale  v.  Ld.  CaUa,  3  Ler. 

109.  332. 

q  3  Bl.  Gomm.  269.  a  Per  Nortfi,  Ld.  Keeper,  in  Aid.  Black* 

weU*i  eaae,  1  Vern.  153. 
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12.  "Off  h$in^  offtiUd  /or  dthi^  $haU  afUt  his  orreH  liti  ht,  prifon 
**  tvoo  moMhs  or  nior«»  upon  thtU  or  any  other  arregt  or  detmtUm  in 
prison  for  deht^  skaU  be  adfudged  a  bankrupt  from  the  time  of 
tkefirH  arrest.'' 


The  day  on  which  the  arrest  is  made  is  to  be  included  in 
the  reckoning';  according  to  the  rule,  that»  where  the  com- 
putation of  time.is  to  be  made  from  an  act  done,  as  in  this 
case  from  the  arrest  of  the  trader,  the  day  when  such  act  is 
done  is  to  be  included ;  and  the  months  are  lunar  months. 
J3ut  if.  there  is  not  a  continuing  imprisonment  from  the 
tim^  of  the  arrest,  then  the  intention  of  the  legislature  ap- 

f^ars  to  have  been  that  the  two  months  should  run  only 
rom  the  time  of  the  party*s  going  to  prison,  and  not  from 
the  arrest  Hence  wnere  a  trader  was  arrested  for  debt  on 
the  4th  of  November",  but  allowed  to  go  at  large  until  the 
8th,  when  he  returned  into  custody,  and  being  afterwards 
moved  into  the  King's  Bench  prison,  lay-  there  upwards  of 
two  months,  it  was  holden,  that  the  act  of  bankruptcy 
which  be  thus  committed,  had  reference  only  to  the  8th 
-when  be  returned  into  custody,  and  not  to  the  4th  when 
the  original  arrest  took  place.  So  where  a  trader,  being 
Tirrested,  put  in  bail^  and  afterwards  surrendered  in  dis- 
charge of  nis  bail,  and  continued  above  two  months  in  prison, 
.it  was  holden,  that  he  was  a  bankrupt  only  from  the  time  of 
surrender,  not  from  the  time  of  his  arrest  But  where  sham 
bail  was  put  in  before  a  judfi;e^  as  a  means  to  get  the  trader 
turned  over  to  the  prison  of  the  court,  and  he  was  accordingly 
surrendered  and  sent  there,  it  was  holden  that  the  imprison- 
ment was  to  be  computed  from  the  arrest ;  there  being  an  un- 
broken imprisonment  from  the  time  of  the  arrest,  and  the 
bailing  being  considered  as  a  mere  form  to  turn  the  bankrupt 
over  from  one  custody  to  another. 

A  trader  was  surrendered  in  discharge  of  his  bail  on  the 
Ist  June,  1818,  between  six  and  eieht  o'clock  in  the  evening. 
On  the  same  day,  between  one  and  two  o^clock  in  the  after- 
noon, a  writ  of  fieri  facias  was  delivered  to  the  defendants, 
livho,  by  their  officer,  entered  into  the  premises  of  the  bank'^ 
nipt  and  seized  the  goods ;  the  bankrupt  lay  in  prison  more 
than  two  months  afterwards.  It  was  insisted,  on  the  part  of 
the  plaintiffs,  that  the  act  of  bankruptcy  having  been  com- 
mitted on  the  same  *day  that  the  goods  were  taken  in  execu- 

t  GlaMingtoQ  T.  ItawUnib  3  £ast*B  R.  x  Tribe  v.  Webber,  Willci,  464. 

407.  y  Rose  ▼.  Green,  1  Burr.  437.  staled 
u  Barnard  ▼.  Palmer,  1  Camp.  N.  P.  C.       more  ftilty  post. 
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tion,  the  plaintiffs  must  in  law  be  coosideredy  as  having  the 
property  of  the  goods  Tested  in  them  during  the  whole  of  the 
day»  because  there  could  not  be  a  fraction  of  a  day.  But 
Abbott,  C.  J.  thought  there  might,  and  nonsuited  the  plain- 
tiffs; and  the  court  afterwards,  on  motion  to  set  aside  the  non- 
suit, concurred*  in  opinion  with  the  chief  justice. 

■ 

Although  the  trader  is,  during  two  months,  in  a  progres- 
sive course  of  committing  an  act  of  bankruptcy*,  yet  the  act 
of  bankruptcv  is  not  complete  until  the  expiration  of  the  two 
months,  and  consequently  a  commission  cannot  regularly 
issue  until  that  time ;  for,  in  order  to  obtain  it,  there  must  be 
an  affidavit  that  the  party  has  committed  an  act  of  bank- 
ruptcy. The  property  of  the  bankrupt  vests  in  the  assignees 
by  relation  either  from  the  time  of  the  arrest^  or  the  going  to 
prison,  as^the  case  may  be. 

A  sheriff's  officer  having  arrested  a  defendant  (who  was 
dangerously  ill)  on  mesne  process  in  his  own  house,  left  him 
there  in  the  custody  of  a  follower,  not  named  in  the  warrant, 
until  he  was  recovered ;  it  was  holden^  that  this  was  such  a 
\eg^\  custody,  that  if  the  imprisonment,  of  which  this  was  a 
part,  were  continued  for  two  months,  it  would  constitute  an 
act  of  bankruptcy. 

A  penalty  due  to  the  crown  for  smuggling  is  a  debt  within 
thisstatute'. 

13.  "  Or  being  arrested  for  the  turn  6f  100/.  or  m&ne  ofjuH  tM>t, 
**  thaHf  afier  eudi  armt,  eecape  out  ofprUonJ** 

A.  havmg  been  arrested  for  debt  in  Kent,  on  thie  3 1st  of 
March*,  was,  on  the  sixth  of  May  following,  brought  up  by 
an  habeas  corpus,  in  order  to  be  turned  over ;  on  the  road  to 
the  judges*  chambers,  A.  was  permitted  to  call  at  an  house 
in  the  city  of  London,  and  was  carried  thence  to  a  judge's 
chilmber  to  be  bailed,  and  accordingly  was  bailed,  but  in- 
stantly th^re  8Qr^end^red  by  his  bail  in  dischaiige  of  them- 
selves, and .  thereupon  commttt0d  to  the  King's  Bentih  pri-^ 
BOO,  where  be  lav  abova  two  tnonthsL  It  was  adjudged* 
that  this  passing  through  another  coubty,  by  Ae  pemdasion 
of  the  sheriff,  was  not  an  escape  within  the  meaning  of  thin 
act 

iThomai  and  another,  aislg^neet  of       day^itwasopentolnquinf^vhlchhad 
Houlbrooke,  t. Desanges  and  anoUier,       the  priority. 

S  B.  and  A.  685.    See  abo  Sadler  ▼.  a  Gordon  ▼.  Wilkinson,  8  T.  R.  607» 

Leigb,  4  Campb.  197.vrbere  LI  Ellen-  b  King  t.  Leitb,  2  T.  R.  141. 

borOQgb,  C.  J.  beld,  tbat  when  the  ez-  c  fetevens  r.  iaduon,  4  Camp.  164. 
ecntion  and  act  bf  biOikniptey  (a  de-        6  Taunt.  106. 

nial  to  a  creditor)  were  on  the  tame  d  Cobb  t.  SymoQds)  5  B.  ft  A.  516. 

e  Roie  T.  Qreeo»  1  Burr.  437, 
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IV,  Of  Property  in  the  Possession  of  the  Bankrupt  as  reputed 

t)wner. 

By  Stat  21  Jac.  1«  c.  19-  S  11«  reciting^  **  that  it  often  falls 
out  that  maDy  persons,  before  they  become  bankrupts,  coo- 
tey  their  goods  to  other  men  upon  good  consideration,  yet 
still  keep  the  same,  and  are  reputed  the  owners  thereof,  and 
dispose  of  the  same  as  their  own,  it  is  enacted,  *^that  if  any 
**  person,  at  such  time  as  he  shall  become  bankrupt,  shall 
i>y  the  consent  and  permission  of  the  true  owner  and  pro- 
prietary^ have  in  his  possession,  order,  and  disposition,  any 
goods  or  chattels,  whereof  he  shall  be  reputed  owner^  and 
take  upon  him  the  sale,  alteration,  or  disposition,  as  owner, 
the  commissioners  shall  have  power  to  dispose  and  sell  the 
same  for  the  benefit  of  the  creditors  seekiug  relief  under 
the  commission,  as  fully  as  any  other  part  of  the  estate  of 
•'  the  bankrupt'* 

It  was  formerly  a  question  whether  the  preamble  did  not 
restrain  the  enacting  part  of  this  section^  and  confine  its  ope» 
ration  to  property,  originally  belonging  to  the  bankrupt,  and 
remaining  in  his  possession  after  a  conveyance  of  it  to  ano- 
ther ;  but  it  was  aqjudged  in  Mace  ▼.  Cadell<,  Cowp.  232.  and 
post,  p.  211,  that  it  did  not,  and  that  it  extended  to  thegoodJB 
of  other  persons  which  are  permitted  to  remaitifiD  the  posses* 
sioo  of  the  bankrupt,  and  whereof  he  may  take  upon  himself 
the  sale,  alteration,  or  disposition  as  owner. 

The  general  view  of  the  provision  now  under  consideration 
was  to  prevent  traders  from  gaining  a  delusive  credit,  from  a 
ialse  appearance  of  their  circumstances,  to  the  misleading  and 
deceit  of  those  who  should  trade  with  them. 

Choses  in  action  fall  within  the  description  of  goods  and 
chattels  mentioned  in  this  clause^. 

Mortgages  or  sales  upon  condition  of  goods  and  chattels 
are  within  the  statute,  as  well  as  absolute  sales  ^ ;  and  a  mort- 
f[age  by  one  partner  to  another  of  a  moiety  of  stock  in  trade 
IS'  not  distinjguishable  from  a  mortga^  to  a  stranger,  if  the 
mortgagor  is  suffered  to  continue  m  possession  as  visible 
partner. 

The  principal  diflSculty  in  deciding  questions  on  this  statute 

f  Urd  Haidwicke,  in  Rjal  t.  Rolle,  g  Horn  t.  Baker,  0£ut,  239.8.  P. 

1  Atk.  1S2.  w«B  of  opinicm  that  the  h  Rjal  ▼.  RoUe»  1  Vea^,  34S.    1  AUi. 

•nactinff  part  of  the  claatewaa  le-  165.S.C.    1  WUs.  SSO.  8.  C. 
Btiaimd  by  Uie  preamble. 
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Ilea  in  aficertaining,  whether  the  bankrupt  is  reputed  owner 
or  not.  When  this  fact  is  settled,  the  application  of  the  sta- 
tute is  easy ;  for  from  the  reputed  ownership  iaise  credit  arises; 
from  that  false  credit  arises  the  mischief,  and  to  that  mischief 
the  remedy  of  the  statute  applies. 

As  it  has  been  truly  observed,  that  these  questions  have 
much  more  of  fact  in  them  than  law*  (94),  1  have  ventured 
to  state  the  decisions  at  considerable  length,  lest  I  should 
mislead  the  reader;  arranging  them  under  two  divisions:  first, 
cases  within  the  statute;  and,  secondly,  cases  not  within  the 
statute. 

I.  Cases  within  the  Statute. — 21  Jac.  1.  c.  19. — A  trader 
being  indebted  to  J.  S.^,  mortgaged  to  him  certain  leasehold 
estates  and  some  hoys,  but  did  not  deliver  possession  of  them^ 
and  afterwards  the  trader  became  a  bankrupt  -  J.  S.  brought 
an  ejectment  and  got  possession  of  the  leasehold  estate,  put 
the  assignees  took  possession  of  the  hoy«.  The  leasehold 
not  being  sufficient  to  pay  J.  S.  his  principal  and  interest,  he 
filed  a  bill  to  foreclose  and  to  compel  the  assignees  to  redeem 
the  hoys,  or  that  they  might  be  sold  to  pay  his  demands. 
l*he  assignees  admitting  the  leasehold  not  sufficient  to  pay 
J.  &  insisted  on  their  right  to  the  hoys  under  this  clause  of 
the  statute,  the  bankrupt  having  possession,  and  acting  as 
owner  thereof  until  he  was  declared  a  bankrupt  Lord 
Talbot  decreed,  that  the  plaintiff  should  be  at  liberty  to 
come  in  undef^the  commission  for  his  deficiency ;  dismissing 
the  bill  so  far  as  it  required  account  of  the  profits  6f  the 
hoys,  which  were  ordered  to  be  sold  for  the  benefit  of  the 
creditors  in  general.  N.  In  Hallv.Oumey,  Co.  B.  L.  5th 
^it  p.  34^  Lord  Mansfield,  C.  J.  said,  that  in  this  case  of 
Stevens  v.  Sole,  there  was  a  grand  bill  of  sale  whioh  was 
delivered  to  the  mortgagee. 

So  where  the  owner  of  nineteen  two-and-thirtieth  parts  of 
a  ship',  then  lying  at  Yarmouth,  conveyed  an  interest  in  the 
same  to  the  defendant,  by  way  of  mortgage,  and  delivered 
to  him  the  grand  bill  of  sale,  out  continued  in  the  mahage- 

i  Pftr  Buller,  J.  in  Walker  t.  Barnell,  k  Stevens  v.  Sole,  cited  1  Atk.  170. 

Dpug.  319.  le^QfBized  by  Lawrence,  1   Hall  v.  Guraej,  Co.  B.  L.  6tb  edit 

J.  in  Horn  ▼.  Baker*  4S  G.  3.  B.  E.  •  p.  342. 
9  East.  241. 


* 
(24)  Hence,  in  cases  of  this  kind,  it  seems  pr3per  to  leave  it  to  the 
jary  to  say  whether,  under  the  circumstanees,  the  bankrupt  had  the 
leputed  ownership  of  the  goods  at  the  time.    See  the  remark  of 
Lawrence,  J.  9  Eaist,  24K 
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ment  of  the  ship^  together  with  the  other  part-owners,  and 
acted  as  visible  part- owner,  from  the  time  of  the  conveyance 
until  be  became  a  bankrupt;  Lord  Mansfield,  on  the  author 
rity  of  Stevens  v.  Sole,  held  that  the  defendant  was  not  en- 
titled to  retain  against  the  assignees.  See  ex  parte  Stad- 
groora,  Co.  B.  L.  p.  348,  1  Ves.  jun.  163,  and  post  224. 

This  statute  (%\  Jac.  I.  c.  19.  s.  11.)  is  not  repealed  as  to 
shipping  by  the  ship  register  acts;  hence  where  A«  the  ownei* 
of  a  ship  duly  assigned  his  interest  in  it  to  B.,  and  B.  became 
the  registered  owner,  but  by  his  permission  A.  continued  to 
have  ^he  sam^  in  his  possession,  order,  and  disposition,  uQtil 
he  became  bankrupt ;  it  was  hoklen"  that  A.'s  assignees  were 
entitled  to  the  ship,  under  the  foregoing  statute  of  James. 

A.,  a  brewer%  in  partnership  with  B.,  mc^ytgaged  to  C.  in 
trust  for  B.  his,  vjz.  A*8  moiety  of  the  utensils,  stock  in  trade^ 
debts,  profits,  &c.  for.  securing  a  sum  of  money  lent  to  him 
by  B.,  but  continued  in  possession  of  the  stock,  &c. ;  and  re- 
ceived the  debts  as  if  in  partnership  with  B.,  and  afterwards 
became  a  bankrupt;  it  was  holden  by  Lord  Hardwicke,  Ch. 
assisted  by  Burnet,  J.,  Parker,  C.  B.,  and  Lee,  C.  J.,  1st  On 
the  authority  of  the  preceding  case,  of  Stevens  v.  Sole,  th^t 
a  conveyance  of  goods  and  chattels,  by  way  of  mortgage,  or 
with  condition  of  redemption,  was  within  the  statute,,  and 
that  the  mortgagee  or  vendee  upon  condition  was  *'  true  owner 
and  proprietor,"  within  the  meaning  of  that  ^^tatute.  2dly» 
That  **  goods  and  chattels"  included  debts ;  and  in  this  case 
iy>tice  of  the  assignment  of  the  debts  to  the  partner  not  hav- 
ing  been  given,  the  assignees  of  the  bankrupt  were  entitled  to 
dispose  of  them  for  the  benefit  of  th€  creditors  in  general 
3dly.  That  the  mortgage  to  C.  in  trust  for  B.  the  partner, 
was  not  to  be  distinguished  from  a  mortgage  to  a  stranger, 
under  the  circumstance  of  this  case,  the  trustee  not  having 
interfered.  That  if  it  had  been  intended  to  take  the  case  out 
of  the  statute,  B.  when  he  became  entitled  to  A.'s  moiety, 
should  have  had  the  sole  and  not  a  joint  possession,  only ;  that 
A.  having  contintied  in  possession  after  the  conveyance  as 
visible  partner,  and  received  debts,  &c.  by  the  permission  of 
B. ,  had  the  order  and  disposition  of  the  goods  and  chattels, 
and  was  one  of  the  reputed  owners  as  much  as  B. 

Another  point  was  made*,  whether  B.,  by  the  loan  to  A. 
liis  partner,  did  not  gain  a  special  lien  on  A.  s  moiety  of  thfe 
partnership  effects;  but  it  was  determined  that  he  had  not 

mHay  V.  Faiihairn,2B.&A.193.  See    n  Ryal  v.RoJIe,  1  Vczey,  248.  1  Atk. 
hlbo  Robiuson  v.  McDonnell,  S.  P.        165.     1  Wits.  260.  ' 

post.  tit.  Shipping.  olVezej,  )73. 
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miy  such  lien,  tiierc  not  bcinjf  any  authority  or  precedent 
for  it  aflber  a  bankruptcy;  and  that  it  was  a  different  consi- 
deration what  a  court  of  equity  might  do  between  the  parties 
themselves,  while  both  remained  capable  of  transacting  for 
tbemselyes. 

It  was  agreed  by  the  court,  in  the  preceding  case,  that 
mortgages  of  lands  and  fixtures  were  not  affected  by  the  sta- 
tute ;  and  the  same  doctrine  was  laid  down  in  Horn  v.  Baker, 
9  East,  ^37.  as  to  vats  and  stills  belonging  to  a  distillery,  and 
which  were  fixed  to  the  freehold. 

Bills  of  exchange  are  **  goods  and  chattels*'  within  the 
meaning  of  this  statute^ 

In  trover  for  a  dyer's  plant*",  it  appeared  that  the  plaintiff 
had  Sold  the  pliant  to  B.  for  which  he  gave  the  plaintiff  two 
promissoiy  notes,  one  payable  in  one  year,  and  the  other  in 
two  years  from  the  time  of  the  sale.  At  the  expiration  of 
the  first  year,  B.  finding  it  inconvenient  to  pay  the  note  then 
due,  by  mdenture  agreed  to  assign  and  djeliver  the  plant  to 
plaintiff,  in  consideration  of  his  delivering  up  the  notes;  but 
it  was  stipulated  in  the  deed  that  A.  should  let  the  plant  to 
B.  for  a.  term  of  years  at  a  certain  rent  B.  covenanted  to 
pay  the  rent  quarterly,  to  keep  the  plant  in  repair,  and  not 
to  assign  it  without  the  consent  of  the  plaintiff.  'The  deed 
contained  a  proviso  that  B.  should  deliver  the  plant,  and  that 
the  plaintiff  might  take  possession  of  the  same  on  failure  in 
the  payment  of  the  rent.  There  was  a  memorandum,  also, 
that  B.  had  put  the  plaintiff  into  possession  by  the  delivery 
of  one  winch  in  the  name  of  the  whole.  Afterwards  B.  be- 
came a  bankrupt,  and  the  defendant  being  chosen  assignee, 
took  possession  of  the  plant  as  part  of  the  effects  .of  B.  The 
court  were  of  opinion,  that  this  case  was  within  the  statute, 
and  Lord  Mansfield  said  that  he  had  not  any  doubt  that  this 
was  a  new  experiment  to  defeat  the  bankrupt  laws.  The  law 
had  said%  that  a  trader  could  not  mortgage  his  effects  and  at 
the  same  time  keep  possession.  What  was  the  case  here  ? 
the  bankrupt  sold  ana  kept  possession,  and  paid  interest  for 
the  money;  if  this  contrivance  were  suffered,  it  would  open 
a  door  to  avoid  the  statutes,  and,  therefore,  it  ought  not  to 
be  allowed  to  prevail. 

So  where  B.  kept  a  coffee-house",  and  a  creditor,  after 
taking  in  execution  all  the  household  furniture  and  other 
articles  belonging  to  the  coffee-house,  let  them  by  deed  to 
B.  for  a  term  of  years,  who  covenanted  not  to  remove  them 

p  Hornblower  v.  Proud,  3  B.  &  A.  327.     r  In  Ryal  v.  Rolle,  1  Atk.  165. 
<1  Bryson  V.  Wylie,  B.  R.  H.  23  G.  3.     s  Lin}{:aain  v.  Biggs,  1  Bot.&Pul.52. 
1  Bot.  JtPul.83.  Q. 
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without  the  creditor's  consent;  B.  havii^  continued  in  pos- 
session under  this  deed  for  several  years,  until  the  time  of 
his  bankruptcy,  the  assignees  were  bolden  to  be  entitled  to 
the  property  under  this  statute,  the  bankrupt  having  had 
such  a  possession  as  necessarily  created  a  reputation  of 
ownership.  The  bankrupt  being  the  reputed  owner  and 
appearing  to  have  the  order  and  disposition  of  the  goods, 
the  court  considered  him  as  having  taken  upon  himself  the 
sale,  order-,  and  disposition,  within  the  meaning  of  this  sta- 
'  tute,  which  terms  tney  observed  were  only  incidental  to  re- 
puted ownership. 

Trover  for  goods'.  It  appeared  that  the  defendants  were 
bankers,  to  whom  B.,  a  mercer^  resident  in  Cumberland,  had 
given  a  warrant  of  attorney  to  secure  certain  advances  which 
tney  had  made  to  him.  Judgment  having  been  entered,  a 
writ  of  Ji.  fa.  was  sued  out  thereon,  and  a  warrant  directed, 
on  7th  May,  to  two  of  B.'s  shopmen,  there  being  no  bound 
bailiffs  in  Cumberland.  The  shopmen  were  desired  to  take 
possession  of  all  B.'s  stock  and  trade  under  it.  Having  got 
the  warrant  they  remained  in  the  shop  till  night,  when  they 
locked  it  and  carried  away  the  key.  But  on  the  Monday 
■rooming  they  again  opened  it;  and,  although  B.  did  not  in- 
terfere, business  was  carried  on  apparently  as  usual.  On  the 
evening  of  this  day,  B.  committed  an  act  of  bankruptcy.  A 
commission  of  bankrupt  was  sued  out  against  him  on  the 
14th  of  the  same  month.  The  goods  were  afterwards  sold 
by  public  auction  under  the  warrant,  the  shopmen  having  re- 
mained in  possession  from  the  time  it  was  delivered  to  them. 
Ld.  Ellenborough,  C.  J. — How  can  the  possession  of  the 
servants  be  adverse  to  that  of  their  master  ?  The  goods  were 
certainly  under  the  "  order,  disposition,  and  control"  of  the 
bankrupt,  when  the  bankruptcy  happened,  and  therefore 
passed  to  his  assignees,  notwithstanding  the  execution.  I 
remember  an  execution  in  the  North,  where  the  warrant  was 
delivered  to  a  gentleman*s  butler  who  continued  to  serve  up 
wine,  and  to  wait  at  his  master^s  table  as  before.  The  court 
has  more  than  once  expressed  an  opinion  that  there  ought  to 
be  bound  bailiSs  in  Cumberland  as  in  other  counties.  They 
seem  to  have  supposed  here,  that  a  possession,  aliene  to  the 
master's,  dissolved  the  relation  between  him  and  his  servants; 
but  they  were  wrong  in  point  of  law.  Had  they  delivered 
the  warrant  on  the  7th  to  a  bound  bailiff,  and  put  him  in  pos- 
session, all  would  have  been  right. 

A.  a  trader  and  an  officer  in  the  East  India's  Company's 

t  Jackson  v.  Irwin,  2  Camp.  N.  P.  C.  49.  • 
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service",  assigned  bis  privilege  of  shipping  goods  from  the 
East  Indies  to  England  to  B.  for  a  valuable  consideration ; 
and  in  order  to  evade  the  by«laws  of  the  East  India  Com- 
pany, which  prohibit  such  assignment,  the  goods  were  ship- 
ped, entered,  warehoused,  and  sold  by  the  Company  in  A.'s 
name,  and  the  proceeds  carried 'to  his  account;  but  before  A., 
received  those  proceeds  from  the  Company,  he  became  a 
bankrupt.  It  was  holden,  that  his  assignees  were  entitled  to 
recover  the  amount  in  an  action  for  money  had  and  received, 
against  the  Company,  this  being  such  a  possession  as  fell  with- 
in the  statute. 

It  has  already  been  observed,  that  the  enacting  part  of  the 
•  11th  section  of  the  statute  21  Jac.  1.  c.  19.  now  under  consi- 
deration, is  not  restrained  by  the  preamble,  but  that  it  extends 
to  the  goods  of  other  persons  remaining  in  the  possession  of 
the  bankrupt,  as  well  as  those  which  were  originally  the 
bankrupt's  property. 

Hence  where  it  appeared  that  the  plaintiff  having  kept  a 
public  housed  and  had  a  licence,  said  she  was  married  to 
one  Penrice,  whose  name  she  afterwards  entered  in  the  books 
of  the  excise  office,  with  a  note  in  the  margin  **  married," 
from  which  time  Penrice  had  the  licence,  and  continued  in 
the  possession  of  the  house  and  goods  until  he  committed  an 
act  of  bankruptcy ;  the  court  were  of  opinion,  that  this  case 
was  within  the  statute,  on  two  grounds ;  1st  That  the  sta- 
tute extended  to  the  e^oods  of  other  persons  as  well  as  to  those 
which  were  originally  the  bankrupt's  property.  9ndly.  That 
after  a  solemn  declaration  by  the  plaintiff  that  she  was  mar- 
ried to  Penrice,  and  that  these  were  the  goods  of  Penrice  in 
her  right,  she  should  never  be  allowed  to  say  that  she  was 
not  married  to  him,  and  that  the  goods  were  her  sole  pro- 
perty. 

So  where  household  furniture,  the  separate  property  of  the 
wife  of  B.  T^  and  of  her  children  by  a  former  husbancl,  were, 
upon  her  marriage  with  B.,  assigned  to  the  plaintiffs,  as 
trustees,  in  trust  to  suffer  B.  to  enjoy  them,  on  condition  that 
he  fhould  pay  the  plaintiffs,  for  the  use  of  the  children  of  his 
wife  by  her  former  husband,  a  certain  sum  by  yearly  instal- 
ments; and,  notwithstanding  several  defaults  in  payment  of 
those  instalments,  the  bankrupt  was  permitted  by  the  trustees 
to  remain  in  the  possession  ot  those  goods,  until  the  evening 
before  he  committed  an  act  of  bankruptcy,  when  they  repos- 
sessed themselves  of  the  goods:    it  was  holden,   that  the 

u  Gordoii  T.  £.1.  Company,  7  T.  R.    x  Mace  v.  Cadell,  Cowp.  232. 
22ii.  7  Darby  and  othen  t.  Smitb,  8  T.  R.  82. 
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■tnisteeB  haid  suffered  the  bankrupt  to  have  the  possession^ 
^c^rder,  and  disposition'  of  the  goods,  down  to  the  time  of  his 
•bankruptcy^  ilnd  therefore  the  case  fell  within  the  very  words, 
'as  well  as  the  meaning  of  the  statute.  But  the  goods  must 
^be  in  the  possession  of  the  bankrupt  at  the  time  &f  his  bank' 
Tkptcy,  otherwise  the  statute  does  not  apply*. 

A.»  a  termor  for  years  of  lands,  had  built  thereon  a  recti- 

^fying  distil- house  S  where  he  carried  on  the  business  of  a 
distiller  in  partnership  with  B.  A.  finding  it  to  be  a  losing 
concern,  withdrew  fi^m  the  business,  and  thereupon  leased 
to  B.  (his  former  partner)  and  one  C.  the  premises,  together 

'with  the  stills^  vafs,  and  ntensils^  proper  for  carrying  on  the 
business,  and  which  had  been  used  by  A.  and  B.    Under  this 

'lease  B.  and  C.  continued  in  possession  of  the  property,  car« 
Tyiffig  on  the  trade  in  the  same  manner  as  was  done  before, 
tintil  they  became  bankrupts.  It  did  not  appear  that  there 
was  any  usage  iu  the  trade  for  letting  such  utensils.    The 

^question  arising,  whethef  the  bankrupts,  under  the  above- 
mentioned  circumstances,  had  the  reputed  ownership  of  the 
moveable  utensils  of  the  trade  before  and  at  the  time  of  the 
bankruptcy,  and  had  thereby  acquired  the  real  ownership 

•  by  the  statute  for  the  benefit  of  their  creditors;  the.  court 
were  of  opinion  that  tliey  bad ;  Ld.  Ellenborough,  C.  J.  ob- 
serving, that  '*  the  true  object  of  the  statute  was  to  make 
the  reputed  ownership  of  goods  and  chattels  in  the  pos- 
session of  bankrupts,  at  the  time  of  their  bankruptcy,  the  real 
ownership  of  such  goods  and  chattels,  and  to  subject  them 
to  all  the  debts  of  the  bankrupt;  considering  that  such  re- 

:puted  ownership  would  draw  after  it  the  real  sale,  order,  al- 
teration, and  disposition  of  the  goods.  The  6tills,  it  ap- 
peared, were  fixed  to  the  freehold ;  and  as  such  would  not 
pass  to  the  bankrupt's  assignees,  under  the  description  of 

, "  goods  and  chattels'*  in  the  statute.  But  as  to  the  vats  aiid 
utensils,  there  was  nothing  in  the  case  to  rebut  the  reputed 
ownership  following  the  possession  of  the  bankrupts  after 
the  dissolution  of  the  old  lirm,  when  the  business  was  con- 
tinued to  be  carried  on  hy  the  bankrupts  alone,  in  the  same 
manner  as  it  followed  the  possession  of  the  antecedent  par^ 
nership,  when  the  trade  was  carried  on  by  A.  and  B.  If,  as 
in  sonic  manufactories,  where  the  engines  necessary  for  car- 
rying on  the  business  are  known  to  be  let  out  to  the  several 
manufacturers  employed  upon  them,  there  had  been  a  known 
usage  in  this  trade  for  distillers  to  rent  or  hire  the  vats  and 
other  articles  used  by  them  for  the  purpose  of  distilling,  the 

z  Jones  V.  Dwyer,  15  East,  21.  a  Horn  v.  Baker,  9  East,  215. 
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^posaessioD  aod  use  of  such  articles  would  uo^in  such  a  ca$e 
liave  carried  tlie  reputed  ownership.  But  iu  the  absence  of 
such  an  usag^,  there  was  nothing  stated  in  the  case  which 
qualified  the  reputed  ownership  arising  out  of  the  possession 
and  use  of  the  things  in  their  trade.  The  world  would  na- 
turally give  credit  to  the  traders  on  their  repute«l  property; 
andthe  person  who  permitted  them  to  hold  out  to  the  world 
the  appearance  of  their  being  the  real  owners,  ought  to  be 
answerable  for  the  consequences,  and  was  so  intended  to  be 
by  the  statute. 

A  custom  ^  that  purchasers  of  hops  from  hop  merchants 
should  leave  them  in.  the  merchant's  warehouse,  for  the  pur- 
pose of  resale,  upon  rent,  undistinguished  from  the  mer* 
chant's  stock,  is  not  such  a  custom  of  trade  as  will  prevent 
-the  bops  from  becoming  the  property  of  the  merchant's  as- 
signees, in  case  of  bankruptcy,  as  being  in  his  possession, 
order,  and  disposition. 

A.,  a  spirit  merchant,  sold  to  B.*,  a  vrine  merchant,  se- 
veral casKs  of  brandy,  some  of  which  at  the  time  of  sale. 
Were  in  A.'s,  own  vaults,  and  others  in  the  vaults  of  a  regular 
warehouse  keeper.  It  was  nsreed,  between  the  parties,  that 
the  brandies  should  remain  where  they  were,  until  the  vendee 
could  conveniently  Iremove  them.  Immediately  after  the 
sale,  the  vendee  marked  the  several  casks  with  nis  initials. 

~It  was  notorious  to  the  persons  carrying  on  the  wine  trade, 
at  the  place  where  the  parties  resided,  that  this. sale  had 
taken  place,  but  no  notice  of  such  sale  had  been  given  to 
the  warehouse  keeper,  with  whom  some  of  the  casks  were 

,  deposited.  A.  having  become  bankrupt,  while  the  brandies  re- 
mained where. they  were  originally  deposited,  it  was  holden, 
that  the  whole  of  them  passeil  to  his  assignees,  as  goods  in  his 
possession,  order,  and  disposition,  by  the  consent  and  per- 

.  mission  of  the  true  owner,  within  the  21  Jac.  1.  c.  19.  s.  tl. 

Where  a  person  entitled  to  take  out  letters  of  administra- 
tion neglected  to  do  so,  but  remained  in  possession  of  the 
,  goods  of  the  intestate,  and  being  so  in  possession  became  a 
bankrupt,  and  a  creditor  of  the  intestate  afterwards  took  out 
letters  of  administration  and  claimed  the  goods  from  the  as- 
signees, it  was  holden  ',  that  those  goods  were  within  the 
Stat.  91  Jac.  c.  17.  * 

2.  Cases  not  within  the  Statute. — ^First,  this  clause  does  not 

r 

.  b  Thacklbwaite  v.  Cock,  3  Taunt  487.        d  Fox  v.Tisbcr,  3  B.  and  A.  135. 
c  Koowlcs  ▼.  Uorsfdll  aud  others,  5  B.  ' 

'     and  A.*  194. 
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relate  to  goods  which  the  bankrupt  has  iir  auter  droit,  as 
executor  (25)  or  admtniatrator. 

Hence*  where  a  trader  married  a  woman  who  was  in  pos« 
.session  of  goods  as  administratrix  to  her  former  husband, 
and  afterwards  became  a  bankrupt,  it  was  holden  by  Lord 
Hardwicke,  Ch.  that  this  was  not  within  the  statute*,  be- 
cause the  administratrix  had  the  goods  in  auter  droit,  and 
the  husband  could  not  have  them  in  any  better  right,  and 
therefore  they  were  not  liable  to  the  debts  of  the  second 
husband;  for  .the  meaning  of  the  statute  (if  it  was  possible  to 
put  any  meaning  upon  some  clauses  of  this  statute  which 
were  very  darkly  penned)  was  only  with  regard  to  goods 
which  the  bankrupt  had  in  his  own  right. 

Or  as  factor  or  trustee.— A  trader  in  London  having  mo- 
ney of  J.  S.'  (who  resided  in  Holland)  in  bis  hands,  bought 
South  Sea  stock,  as  factor  for  J.  S.  and  took  the  stock  in  bis 
own  name,  but  entered  it  in  his  account  book  as  bought  for 
J.  S.  after  which  the  trader  became  bankrupt,  it  was  holden 
by  Lord  Parker  that  this  stock  was  not  liable- to  the  bank- 
ruptcy (26). 

e  Ex  pute  Muih,  1  AUc.  159.  f  Ex  Fute  Chion,  3  P.  Wmi.  187.  b. 

(A.) 


(25)  **  If  an  executor  becomes  bankrupt,  the  commissioners  can- 
not seise  the  specific  effects  of  his  testator,  not  even  in  money  which 
can  specifically  be  distinguished,  and  ascertained  to  beloi^to  such 
testator,  and  not  to  tl^  bankrupt  himself.'*  Per  Lord  Mansfield^ 
3  Burr.  1366.     See  also  6x  parte  £ilis,  1  Atk.  101. 

(26)  Where  a  merchant  consijg;ns  goods  to  a  factor  in  London  who 
receives  them,  the  factor,  in  this  case  being  only  a  servant  or  ageol 
for  the  merchant  beyond  sea,  cannot  have  any  properhr  in  such  goods ; 
neither  will  they  be  affected  by  the  bankruptcy.  Ter  Lord  King. 
Cb.  in  Godfrey  v.  Furzo,  3  P.  Wins.  186. 

**  This  statute  does  not  extend  to  the  case  of  factors  or  goldsmiths 
who  have  the  possession  of  other  men's  goods  merely  as  trustees,  or 
under  a.  bare  authority,  to  sell  for  the  use  of  their  principal;  but 
the  goods,  mnst  be  such  as  the  part]^  sqffers  the  trader  to  sell  aa  hu 
oufnJ*  P«r  Lord  Mansfield,  delivering  the  omnion  of  the  court  in 
Mace  V.  Cadell,  Cowp»  233.  In  Horn  v.  Baker,  9  East,  243. 
Lawrence,  J.  commenting  on  the  preceding  passage,  observed  thai 
the  last  expression,  viz.  **  that  the  goods  must  be  such  as  the  party 
suffers  the  trader  to  sell  as  his  own,*'  was  evidently  used  in  ^pntqir 
distinction  to  the  case  of  factors,  &c.  who  sold  for  other  persons,  and 
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(7oAc/.f  in  the  possession  of  a  factor  <,  from  the  known  na- 
ture of  bts  employment*  can  seMom  leave  room  for  any  ques- 
tion as  to  the  purpose  for  which  they  are  in  his  possession. 
But,  with  respect  to  another  species  of  property,  namely, 
bills  of  exchange  or  notes,  the  possession  of  these  is  more 
equivocal:  for  being  generally  looked  upon  as  cash,  and  de^ 
livered  or  remitted  to  an  agent  or  banker  generally  jn  that 
way,  and  upon  a  general  account  between  the  parties,  they 
will  be  considered  in  that  light;  and,  as  being  blended  with 
the  general  mass  of  his  pro|)erty,  will,  in  case  of  his  be- 
coming a  bankrupt,  pass  by  the  assignment  under  the  com- 
mission, unless  they  appear  to  have  been  specifically  appro* 
priated  to  somt  particular  purpose. 

It  has  been  remarked  with  great  propriety  by  Mr.  Cullen, 
in  his  excellent  treatise  on  the  Principles  of  the  Bankrupt 
Law,  that  what  will  amount  to  a  specific  appropriation  is 
a  question  of  fact,  and  therefore  depends  upon  the  various 
circumstances  of  each  particular  case.  ^  From  the  following 
cases  the  reader  will  be  able  to  form  a  general  idea  of  the 
nature  of  a  specific  appropriation  and  its  limits. 

A  correspondent  of  the  bankrupt  \  before  his  bankruptcy, 
drew  bills  on  him,  and  desired  him  to  place  them  to  a  parti- 
eular  account,  in  the  name  of  a  thircl  person,  distinguished 
from  their  general  account  by  a, particular  letter,  and  which 
the  bankrupt  said  he  xvould  do.  The  correspondent  also 
drew  other  bills  on  other  persons  to  answer  the  former  bills, 
and  remitted  the  latter  for  that  purpose  to  the  bankrupt, 
with  directions  to.  place  these  to  the  same  account.  Tlie 
former  bills,  not  having  been  paid  by  the  bankrupt,  were 
sent  back  protested,  and  paid  by  the  correspondent;  and 
the  latter  bills,  which  had  been  remitted  to  answer  them, 
remained  at  the  time  of  the  bankruptcy  in  the  possession  of 
the  bankrupt  unnegociated.  This  was  nolden  to  be  a  specific 
appropriation.— See  also  ex  parte  Oursell,  Amb.  297« 

In  a  case  of  bills  remitted  to  B.  a  banker  ^  after  an  ac- 
count transmitted  by  him  to  C.  his  correspondent,  on  the 
balance  of  which  account  C.  was  indebted  for  bills  (accepted 

g  Conen*!  B.  L.  325.  i   Zinck  t.  WaUcer,  Bl.  R.  1 154. 

h  Mx  |Hzte  Duiiiiii}  1  Vei.  66S.  1 1  Atk. 
232.         t  . 


fiot  for  themselves.  And  he  (Lord  Mansfield)  could  not  have  meant 
to  lay  it  down  feneraUy ;  for. that,  viz.  the  case  of  Mace  v.  Cadell, 
was  not  the  case  of  a  saie^ 


»\B  BANKRUPT- 

by  B*'atid  then  outBiandinj^)  which  C.  bad  drawn  upon  B. 
under  an  agreement  to  make  remittances  to  answer  the  same 
when  due;  the  bills  remitted  to  answer  the  acceptances 
(which  were  not  paid  by  the  banker,  but  by  the  correspond- 
ent himself  after  the  bankruptcy  of  B.)  were  considered  9S 

.in  the  nature  of  goods  in  the  possession  of  a  factor;  and, 
therefore^  that  they  belonged  to  the  correspondent,  subject 
to  B.  the  banker*s  lien  for  the  balance  due  to  him  at  tbe 

.tjme  of  the  bankruptcy :  and  that^  having  been  deposited 
by  the  bankrupt  with  another  banker,  who  h^d  set  them 
short  in  the  bankrupt's  book,  tliey  were  the  same  as  if  still  in 
the  possession  of  the  bankrupt 

An  agreement  having  been  entered  into  by  B.^,  a  trader 
residing  in  Lgnden,  to  purchase  of  C,  his  correspondent  at 
Manchester,  ail  the  light  gold  which  should  be  sent  by  tbe 

Jatter  from  Manchester  to  London,  and  to  accept  bills  at 
two  months  for  tbe  money  due  upon  the  sale,  and  to  accept 
from  time  to  time,  other  bills  drawn  by  C.  for  his  own  coo- 
venience,  but  that  in  such  case  C.  should  remit  value  to  the 
amount  of  ^ch  acceptances,  to  answer  together  with  tbe 
.light  gold  for  the  different  bills  so  drawn :  B.  became  a 
bankrupt,  and  C.  being  at  the  time  of  the  bankruptcy  con- 
siderably indebted  upon  the  balance  of  the  account,  but 
ignorant  of  an  act  of  bankruptcy  committed,  sent  a  quan^ 
tity  of  light  gold  and  some  bills,  in  order  to  enable  the 
bankrupt  to  pay  his  acceptances  for  him  when  they  should 
become  due.  C.  afterwards  paid  the  amount  of  the  bank- 
rupt's acceptances  for  him  to  the  holders,  and  claimed  the 
gold  and  bills  as  against  the  assignees.    There  were  no  other 

,  accounts  between  the  parties,  but  upon  these  dealings, 
which  had  been  carried  on  in  the  manner  stated  fof  some 
years.  This  was  held  to  be  a  s|)ecific  appropriation,  like 
the  case  of  principal  and  factor,  and  the  agreement  was  d» 
tinguished  into  different  parts;  of  which,  though  the  first 
was  merely  a  contract  for  a  bargain  and  sale ;  the  latter  part 

'  was  considered  as  a  contract,  of  which  the  effect  was,  that 
the  bankrupt  should  become  the  banker  of  his  correspondent 
and  accept  his  bills,  the  latter  remitting  the  value  to  the 
amount,  m  light  gold  and  bills :  and  to  which  latter  part  of 
the  contract  the  other  had  .no  other  relation  than  as  in- 
cidentally ascertaining  the  rate  at  which  the  gold  was  to  be 
taken.  .... 

The  plaintiff,  by  letter,  requested  permission  of  B.'  to 

k  To'ik  V.  HoUbig&wocth,  5  T.R.  21^.       1 .  Firke  v.  £lxaiOD»  1  £aftt*s  R.  544.'' 
S.  C.  io  ciior,  2  11.  m.  501.  ' 
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place  in  his  hands  bilb  which  ha<l  along  time  to  rui>,  and 
to  be  allowed  to  draw  without  renewals  at  shorter  dates,  and 
itesired  B.  to  calculate  the  sum  to  be  drawn  for,  allowing 
commission.  Tlie  bills  of  long  date,  indorsed  by  the  plain- 
tiff,  were  included  in  this  letter;  to  which  B.  returned  an 
answer,  saying,  that  agreeably  to  the  plaintiff's  wishes  he 
had  dhcounttd  the  biits,  and  then  specified  the  amount 
for  which  the  plaintiff  might  draw  upon  him  as  desired. 
The  plaintiff  drew  bills  accordingly  on  B.  who  accepted  the* 
same,  but  shortly  afterwards  became  a  bankrupt,  and  these 
acceptances  were  dishonoured.  The  bills  received  from  the 
plaintiff  remained  in  the  bands  of  B.  at  the  time  of  the 
bankruptcy,  unn^ociated ;  but  tbe^  assignees  of  B.  possessed 
themselves  of  these  bills,  and  received  the  amount  of  them. 
An  action  for  money  had  and  received  having  been  brought 
-by  the  plaintifi'  against  the  assignees,  it  was  holden,  that  it 
would  lie;  for  the  appltc*ation  to  the  bankrupt  was  not  to 
sell  bills  of  long  date  for  those  of  shorter  date,  but  to  plact 
those  long  bills  in  the  hands  of  the  bankrupt  upon  condition 
of  being  allowed  to  draw  short  bills  upon  him ;  and,  though 
in  his  answer  be  used  the  term  discount^  yet  be  assented  to 
the  terms  of  the  first  letter,  af^d  used  that  word  merely  as 
a  mode  of  ascertaining  what  he  was  to  receive  for  the  accom- 
modation. The  bills,  therefore,  having  been  deposited  upon 
a  condition,  and  that  condition  not  baling  been  complied 
with,  and  they  remaining  in  specie  in  the  hands  of  the  batik- 
rupt  at  the  time  of  the  bankruptcy,  the  plaintiff  might  have 
brought  trover  for  them  against  the  assignees,  but  they  hav- 
ing parted  -with  the  bills  and  received  the  value,  this  action 
for  money  bad  and  received  would  well  lie  in  lieu  of  trover 
to  recover  the  biHs. 

A.  and  B.  were  bankers  in  Birmingham",  with  whom  the 
phintifis  bad  opened  a  banking  account,  which  was  con- 
tinued for  some  time,  until  A.  and  B.  became  bankrupts. 
A  few  dayS'  before  the  bankruptcy,  the  plaintiffs  paid  into 
the  bank  three  bills,  which  were  indorsed  by  them,  but  did 
not  become  due  until  a  short  time  after  the  bankruptcy. 
At  the  time  of  the  bankruptcy,  a  considerable  balance  was 
.'due  to  the  plaintifis  upon  their  cash  and  bills,  (due)  account, 
independently  of  the  three  bills  in  question.  It  was  stated 
lo  be  the  practice  of  this  and  other  banking-bouses  in  the 
country,  that  when  approved  bills,  not  having  a  long  time 
to  run,  were  brought  to  them  by  a  customer,  they  would 
enter  them  in  a  gross  sum  with  cash,  or  paper  which  was 


*  m  Giles  and  another  v.  Pcckins  and  oiben,  9  £a«t»  12. 
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immediately  payable^  to  the  credit  of  the  customer,  giving 
him  either  cash  or  liberty  to  draw  upon  them  to  that 
amount*  And  the  bankers  so  far  considered  these  running 
bills  (which  were  always  indorsed  by  the  custoqner)  as  their 
own,  that  they  would  pay  them  away  to  their  customers  in 
the  usual  course  of  business,  or  transmit  them  to  their  own 
correspondents  in  London ;  and  interest  was  charged  on 
both  sides  the  account  on  such  paper  transactions ;  and  if ^ 
the  interest  turned  out  to  be  against  the  customer,  the 
bankers  also  charged  a  certain  commission.  Differing  in 
this  respect  from  the  practice  of  bankers  in  London,  who 
upon  the  receipt  of  undue  bills  from  a  customer,  do  not 
carry  the  amount  directly  to  his  credit,  but  enter  them 
short ;  that  is,  note  down  the  receipt  of  the  bills  in  his  ac- 
count, with  the  amount,  and  the  times  when  due,  in  a  pre- 
vious column  of  the  same  page ;  which  sums,  when  received, 
are  carried  forward  in  the  usual  cash  column.  In  the  pre- 
sent case,  the  assignees  of  the  bankrupts,  considering  that 
the  three  bills  in  question  had  been  entered  in  the  bank 
books  in  common  with  cash,  and  that,  by  the  usual  mode 
of  dealing,  the  plaintiffs  might  have  drawn  for  the  amount 
before  the  bills  were  due,  refused  to  deliver  them  up  to  the 
plaintiffs  on  demand ;  and  as  they  became  due  the  assignees 
received  the  money  from  the  acceptors,  to  the  credit  of  the 
bankrupt's  estate;  for  which  the  plaintiffs  brought  their 
action  for  money  had  and  received.  The  court  were  of 
opinion,  that  the  plaintiffs  were  entitled  to  recover ;  EUen- 
borough,  C.  J.  observing,  that  every  person  who  pays  bills 
not  then  due  into  the  hands  of  his  banker,  places  them 
there  as  in  the  hands  of  his  agents,  to  obtain  payment  of 
them  when  due.  If  the  banker  discount  the  bill,  or  ad- 
vance money  upon  the  credit  of  it,  that  alters  the  case:  he 
then  acquires  the  entire  property  in  it,  or  has  a  lien  on  it 
pro  iafilo  for  his  advance.  The  only  difference  between  the 
practice  stated  of  London  and  country  bankers  in  this  re- 
spect is,  that  the  former,  if  over-drawn,  has  a  lien  on  the 
bill  deposited  with  him,  though  not  indorsed ;  whereas  the 
country  banker  who  always  takes  the  bill  indorsed,  has  not 
only  a  lien  upon  it,  if  his  account  be  over-drawn,  but  has 
also  his  legal  remedy  upon  the  bill  by  the  indorsement ;  but 
neither  of  them  can  have  any  lien  on  such  bills  until  their 
account  be  over-drawn,  and  here  the  balance  of  the  dish 
account  at  the  time  of  the  bankruptcy  was  in  favour  of  the 
plaintiffs. 

It  will  be  proper  to  remark  ■,  that,  in  order  to  make  a 

n  Bent  ▼.  PuUer,  5  T.R  494.  '  " 


BANKRUPT.  241 

Specific  appropriation  of  bilk,  there  must  he  a  lodging  of  a 
billy  for  a  bill;  or  at  least,  several  bills  deposited  at  once, 
as  one  entire  transaction  to  answer  some  particular  purpose ; 
for,  where  A.  and  B.  had  a  general  running  account,  consist- 
ing of  bills  drawn  by  B.  on  C.  in  favour  of  A.,  and  of  bills 
and  other  negotiable  securities  deposited  by  A.  with  B.,  and 
upon  the  bankruptcy  of  B.  and  C,  A.  was  obliged  to  take  up 
the  bills  received  by  him  from  B.  whereby  the  balance  of  ac- 
counts was  in  favour  of  A.;  it  was  holden,  that  A.  cQuld  not 
maintain  trover  for  the  bills  deposited  by  him  with  B.,  he- 
cause  it  appeared  that  they  were  paid  in  on  a  general  running 
account,  and  there  was  not  any  specific  appropriation  of 
them.  This  case  may  appeat  to  clash  with  the  preceding, 
but  it  will  be  observed;  that  the  present  case  was  a  mutual 
exchange  of  securities,  whereas  the  case  of  Giles  v.  Perkins 
was  merely  the  case  of  a  customer  depositing  bills  with  his 
banker. 

'  A.  B.  C.  and  D.  were  partners  in  a  banking  house  at  Liver- 
pool %  and  C.  and  D.  also  carried  on  a  separate  mercantile 
concern  in  London.  J.  S.  having  acceptea  biHs  payable  at 
the  house  of  C.  and  D.  employed  A.  B.  C.  and  D.  to  get 
them  paid  accordingly,  and  agreed  to  deposit  with  them  good 
bills  indorsed  by  him  for  the  purpose  of  enabling  them  so  to 
do;  A.  B. C.  and  D.  debited  J.  S«  in  account  for  bis  accep- 
tances, and  credited  him  for  all  the  bills  which  he  deposited ; 
some  of  the  bills  so  deposited  by  J.  S.  were  remitted  by 
A.  B.  C.  and  D.  to  C.  and  D.,  upon  the  general  account  be- 
tween the  two  houses,  and  before  any  of  the  acceptances  of 
J.  S.  became  due,  both  houses  failed,  and  J.  S.  was  obliged 
to  pay  his  own  acceptances ;  it  was  holden,  1st.  that  the  as- 
signees of  C;  and  D.  were  entitled  to  retain  against  J.  S.  the 
bills  remitted  to  them  by  A.  B.  C.  and  D« ;  held  also,  that  it 
made  no  difference  that  one  of  the  bills  remitted  did  not  ar- 
rive in  London  until  after  the  bankruptcy  of  C.  and  D.  though 
sent  by  A.  B.  C«  and  D.  before  the  event 

The  ground  on  which  this  decision  proceeded,  appears  to 
have  been  this ;  that  C.  and  D.,  notwithstanding  their  part- 
nership with  A.  and  B.,  were  parties  capable  of  acquiring  a 
property  in  the  bills  in  question,  as  capable  as  any  third 
party;  that  they  had  acquired  such  property  without  re- 
proach, afid  in  truth  in  pursuance  of  that  agreement  upon 
which  they  were  delivered  to  the  banking  house ;  C.  and  D. 

•    •         « 

o  Bolton  T.  PiiUer,  1  Bof.and  Pul.  539. 
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werei  therefore  to  be  considered  Jis  third  pefBOWi  with  whom 
the  bills  had  been  negotiated  (27). 

A  banker  has  a  lien  for  the  amount  of  his  balance  upon  a 
cheque  paid  in  by  a  customer  on  his  running  account^ 

Secondly,  this  statute  does  not  extend  to  goods  of  which 
the  bankrupt  has  merely  a  temporary  custody  (38). 

As,  where  a  trader  having  sold  gooda  which  were  lying  on 
a  quay  **,  it  was  agj^eed  between  him  and  the  vendees,  that 
the  goods  should  be  removed,  and  lodged  in  a  warehouse  un«- 
til'  the  vendees  should  give  orders  for  ttie  shipping  the  same 
off  as  opportunity  offered,  they  having  none  at  that  time; 
and  accordingly  the  trader  caused  the  goods  to  be  removed 
into  a  warehouse  of  his  own  for  the  purposes  of  this  agree- 
ment A  few  weeks  after,  the  trader  became  a  bankrupt ; 
the  goods  still  remaming  m  his  wafehouee.  I'his  waft  holden 
not  to  be  within  the  statute;  because  it  was  a  mere  tempo- 
rary custody  of  the  goods,  and  it  could  not,  with  any  propri- 
ety, be  said  that  they  were  iu  the  order,  disposition,  or  power 
of  the  bankrupt. 

Thirdly,  the  statute  does  not  extend  to  those  CR8e»«  where 
the  property  has  been  delivered  to  the  vendee,  'a«  fully  as  the 
nature  of  such  property  will  admit  (2^). 

As  where  a  trader  having  borrowed  of  the  defendant  a  sum 
df  money',  gave  him  a  bond  forj^900,  and  on  the  same  day, 

p  Scott  ▼.  Franklin,  15  East,  428.  ^  Brown  ▼.  Heatboote,  1  Atk.  160. 

q  Ex  parte  Fljrn,  1  Aik.  185. 


(27)  If  A.  deposits  bills  indorsed  in  blank  witik  D.  his  banker, 
to  be  received  when  due,  and  B.  raises  money  «}>on  them  by 
pledging  them  with  C.  another  banker,  who  is  not  acquainted 
with  the  circumstances  under  which  the  bills  came  into  the  hands 
of  B.,  and  afterwards  B.  becomes  bankrupt;  A,  cannot  main- 
tain trover  for  the  bills  against  C.  Collins  v.  Martin,  1  Bos.  & 
Pul.  648.  ^ 

(28)  *•  Contrary  to  the  expreu  words  of  (he  statute,  factors  have 
been  excepted  out  of  it  for  the  sake  of  trade  and  merchandize." 
Per  Lord  Hardwicke,  Ch.  in  ex  parte  Dumas,  1  Atk.  234.  1  Ves. 
685.  ««  By  the  course  of  trade,  bankers  and  fkctors  most  have  the 
goods  of  other  people  in  their  posseAsion,  and  therefore  this  docs* 
not  hold  out  a  false  credit  to  the  world."  Per  BuUer,  J.  iu^Bryson 
V.  Wylie,  1  Bos.  and  Pul.  84.  n.  .        ' 

(29)  See  Manton  v.  Moore,  7  T.  R.  67.  and  ante,  p.  202.  which 
though  not  decided  on  this  statute,  affords  an  useful  ttlustration  of 
the  principle  here  insisted  on.  .       , 
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ms  a  collatemi  security,  assigned  to  him  the  bills  of  lading  and 
policies  of  insurance  of  the  cargo  of  a  ship  then  at  sea  ;  the 
policies  of  insurance  were  indorsed  to  the  de£endant,  but  the 
bills  of  lading  were  not  The  trader  became  a  bankrupt, 
and  a  bill  in  equity  was  filed  by  the  plaintiff,  as  his  assignee 
for  the  goods,  insisting  on  the  circumstance  of  the  defend- 
ant's not  having  been  put  in  possession  of  them  at  the  time. 
But  Lord  Hardwicke^  Ch.  was  clearly  of  opinion,  that  the 
defendant  was  entitled  to  retain  possession  of  every  thiiYg 
until  his  debt  was  satisfied,  because,  every  thing  which  could 
shew  a  right  to  the  cargo  being  delivered  over  to  the  de- 
fendant, the  bankrupt  could  no  longer  be  said  to  have  the 
onler  and  disposition  of  it:  and,  therefore^  the  case  did  not 
fail  within  the  meaning  of  this  statute. 

So  where  a  trader*,  being  indebted  to  the  defendant,  in 
consideration  of  the  defendant  advancing  him  a  further  sum, 
agreed  to  assign  the  cargo  of  a  ship  then  homeward'bound, 
of  which  he  had' received  letters  of  advice,  and  to  deposit  the 
policy  of  insurance  on  the  goods  in  the  hands  of  the  defendant,' 
and,  as  soon  as  the  bills  of  lading  were  transmitted  to  him,  to 
indorse  and  deliver  the  same  over  to  the  defendant  ,  The 
policy  and  letters  of  advice  were  deposited  with  the  defen- 
dant accordingly,  and  the  bill  of  lading  was  indorsed  over  to 
bim  as  soon  as  it  arrived,  but  not  till  after  an  act  of  bank- 
ruptcy committed  by  the  trader.  On  the  arrival  of  the  ship 
the  goods  were  delivered  to  the  defendant  Trover  having 
been  brought  by  the  assignees  of  the  bankrupt,  it  was  holden^ 
that  the  preceding  case  of  Brown  v.  Heathcote  applied 
strongly  to  the. present,  and,  although  in  that  case  there  was 
an  assignment  of  the  bill  of  lading,  and  here  only  an  n^ree^ 
went  to  assign,  yet  that  did  not  make  any  did'erence^  as  neither 
conveyed  more  than  an  equitable  title. 

A  ship  at  sea  was  mortgaged,  with  a  proviso  ^,  that  the 
mortgagor  should  continue  in  possession  until  failure  of  pay- 
ment of  mortgage  money  on  demand,  and  at  the  time  of  the 
execution  of  the  mortgage  deed,  the  grand  bill  (M)  of  sale 
was  delivered.  The  mortgagor  became  bankrupt  On  the 
arrival  of  the  ^hip,  the  mortgagee  took  possession  of  it,  but 

I  Lempricr  v.  Paaley,  %  T.  R.  485.         t  Atidnscm  v.  Maling,  2  T.  R.  46S. 


(30)  ^  It  has  been  invariably  holden,  that  the  delivery  of  the 
graad  bill  of.  sale  is  equivalent  to  the  delivery  of  the  ship  itseif.'* 
Per  Duller  and  Grose,  Justices,  2  T.  R.  465,  46G.  N.  The  mort- 
is deed  ia  this  case  was  executed;  before  the  stat.  26  G.  3.  c.  60* 
was  passed*    See  Moss  v.  Charnock,  2  East,  403. 


^ 
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the  assignees  took  it  From  him  and  sold  it ;  it  wj^s  holden,  that 
the  mortgagee  might  maintain  trover  against*  the  assignees, 
because*  the  ship  being  at  sea  at  the  time  of  the  mortgage,  the 
delivery  of  the  grand  bill  of  sale  had  sufficiently  transferred 
the  property. 

So  where  A.  on  the  19th  of  August*,  having  insured  a  ship 
(then  lying  in  Dublin)  for  12  months,  the  next  day  mortgaged 
it  to  B.,  and  delivered  to  him  all  the  deeds,  &c.  On  the  14th 
of  September  following,  the  ship  sailed  for  Cadiz :  on  the 
Idcb  of  September,  B.  mortga^i^ed  tne  ship  to  C,  and  in  March 
following,  C.  having  notice  of  the  arrival  of  the  ship  at  Yar- 
mouth, a  few  days  after  took  possession  of  it.  It  was  insisted 
I  on  the  part  of  the  assignees  ot  A.,  who  had  become  a  bank- 

rupt, that  B.,  under  whom  C.  claimed,  might  have  taken  pos- 
session of  the  ship  during  the  month  the  ship  lay  at  Dublin ; 
but  it  was  holden,  that  the  ship  being  in  a  foreign  port,  and 
the  muniments  having  been  delivered,  there  was  a  sufficient 
possession  to  take  the  case  out  of  the  statute^  and  that  C.  was 
entitled  to  the  ship. 

So  where  B.  a  trader  deposited  with  A.  a  bill  of  aale  of  a 
sixteenth  part  of  a  ship',  (not  at  sea)  as  security  for  money 
lent  by  A.,  and  it  did  not  appear,  that  the  trader  had  acted  as 
owner  from  the  time  of  the  deposit:  Thuriow,  Ch.  held,  that 
A.  was  entitled  to  the  produce  of  the  bill  of  sale  against  the 
assignees  of  B.  who  haidi  become  a  bankrupt,  because,  in  the 
case  of  assignments  of  shares  of  ships,  this  seemed  to  be  the 
only  way  of  delivering  possession. 

Goods  were  sent  from  London  to  Sunderland  upon  sale  and 
return,  and  a  letter  inclosing  an  invoice,  requested  the  buyer 
to  return  such  as  were  not  approved  in  as  short  a  time  as  pos* 
sible.  The  goods  arrived  at  the  shop  of  the  buyer,  on  the 
evening  of  the  13th  of  November,  and  on  the  following  day 
he  commftted  an  act  of  bankruptcy;  it  was  holden  i^,  that 
these  goods  did  not  pass  to  the  assignees,  under  this  statute^ 
as  the  bankrupt  should  have  been  allowed  a  reasonable  time 
to  select  such  goods  as  he  was  disposed  to  retain. 

Fourthly,  the  statute  does  not  apply  to  those  cases  where 
the  bankrupt  has  possession  of  the  goods  for  a  special  pur- 
pose only: 

As  where  a  bankrupt*,  after  his  certificate,  and  wjio^  traded 
again  for  himself,  was  left  for  several  years  jn  possession  of 

u  Ex  parte  Batton,  3  Bro.Ch.  C.  382.  y  GibfOiiT.  Bray,  1  Uoort,  (C.P.)  619 
Co.  B.  L.  5th  edit.  p.  345.  S  Tkuot.  76.  S.  C. 

z  Ez  parte  Stadgroom,  1  Vez.  jun.  163.  z  Walter  ▼.  BumeUy  Dous,  316. 3  T.  R. 
and  Co.  B.  L.  5Ui  e^it  p.  348.  331 .  S.  C.     . 
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his  house,  household  goods,  and  furniture,  in  order  to  assist 
iu  settling  the  affairs  of  the  bankrupt  estate,  the  assignees 
^repeatedly  stating  the  goods,  &c.  in  their  accounts  with  the 
creditors  as  part  of  the  estate,  it  was  holden.  that  such  pos- 
session did  not  fall  within  the  statute,  so  as  to  vest  the 
goods  in  the  assignees  under  a  second  commission,  on  the 
ground  that  the  bankrupt  had  not  the  disposition  so  as  to 
sell  the  goods,  and  that  he  was  not  the  reputed  dwner. 
And  Buller,  J.  said,  that  possession  of  the  goods  exposed  for 
sale  in  a  shop  might  be  within  the  statute;  but  possessioh 
of  the  furniture  in  a  house  was  no  more  evidence  of  a  rrgbt 
to  that  furniture,  than  of  a  right  to  the  house.  And  per  Ash- 
hurst,  J.  the  statute  certainly  does  not  extend  to  every  case 
of  possession,  not,  for  instance,  to  the  case  of  a  ready  fui^ 
nisned  lodging. 

So  where  trover  being  brought  to  recover  the  value  of 
some  timber*,  it  appeared  that  the  commissioners  of  the 
victualling-offic^,  having  occasion  to  erect  a  stage  at  Weevil, 
in  Hampshire,  for  the  pur|)08e  of  rolling  their  barrels  on 
board  the  shipping,  published  an  advertisement  for  car- 
penters to  deliver  in  proposals  for  doing  the  work.  Forbes 
and  his  partners  were  disposed  to  undertake  the  business, 
and  to  deliver  in  their  proposals:  but,  inasmuch  as  they  were 

general  merchants,  and  not  carpenters,  and  as  there  might 
ave  been  difficulties  in  making  the  contract  in  their  own 
name,  Kent,  who  was  a  carpenter,  agreed  with  Forbes  and 
Company,  to  make  the  contract  in  his  name ;  and  he  was  to 
have  one-fourth  of  the  clear  profit,  and  a  guinea  a-week  for 
his  superintendance,  and  Forbes  and  Company  were  to  8up« 
ply  the  timber,  and  to  have  the  residue  of  the  profits.  1  ne 
contract  was  accordingly  made  between  the  commissioners 
and  Keiit;  and  Forbes  was  one  of  Kent's  sureties,  which 
would  not  have  been  allowed  (as  Forbes  knew)  according  to 
the  usual  mode  of  government  contracts,  had  he  been 
known  to  have  had  any  concern  in  the  contract,  which 
Kent  declared  he  had  not  The  timber  was  bought  by 
Forbes  and  Company,  and  shipped  by  them  in  their  own 
nai&e,  to  be  sent  to  the  yard  at  Weevil,  where  it  was  de^ 
livet^  as  for  Kent's  use,  and  received  by  the  King's  officers 
as  such,  and  they  swore  they  should  not  have  received  it  on 
acooyot  of  any  other  person ;  but  that  they  should  not  have 
permitted  evejt  Kent  to  dispose  of  it  in  any  other  manner  than 
for  the  work  contracted  for^  except  such  parts  of  it  as  were 
found  unfit  for  the  intended  purpose,  because  they  considered 
H  as  delitered  for  the  purpose  of  the  contracL    Kent  bad 

a  Coliing  V.  Forbei,  3  T.  R.  316. 
Q 
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informed  the  agent-victualler,  that  Forbes  was  the  real 
contractor,  but  that  was  a  secret  between  those  persons. 
Before  the  work  was  finished,  Kent  became  a -bankrupt,  on 
which  Forbes  got  possession  of  the  timber^  to  recover  which 
the  present  action  was  brought,  on  a  supposition  that  the 
bankrupt's  creditors  were  entitled  to  it,  under  the  21  Jac.  I. 
c,  J9. 

It  was  holdeD*  that  this  case  did  not  fall  within  the  sta* 
tute  (31)  on  these  grounds,  that  there  never  was  any  sale  of 
the  timber  to  Kent,  nor  any  general  delivery  $6  as  to  five 
him  ike  absolute  disposiiion  of  it ;  for  the  storekeepers  would 
not  have  pennitted  even  Kent  to  have  sold  the  timber  to 
as^y  other  person,  unless  any  part  of  it  had  been  unfit  to  be 
used  in  pierforming  the  contract,  as  they  considered  that  it 
was  delivered  only  for  the  purpose  of  the  contract.  There- 
fore there  could  not  be  any  danger  that  Kent*s  creditors 
would  be  induced  to  trust  him  on  the  credit  of  that  pro- 
perty, or  as  supposing  it  liable  to  their  debts ;  that  the  pos^ 
session  which  he  had  was  somewhat  similar  to  that  of  a 
carpenter,  who  receives  timber  to  convert  it  into  a  waggon: 
or  of  a  taylor,  to  whom  cloth  is  sent  for  the  purpose  of 
being  worlced  up  (3*2).  And  that  it  was  a  very  different  case 
from  that  of  a  person  making  a  sale  of  any  part  of  his  pro- 
perty, and  yet  continuing  m  possession  and  takine  upon 
him  the  disposition  of  it  with  the  consent  of  the  vendee ;  for 
in  such  case,  as  the  property  was  originally  his  and  there 
never  was  any  visible  alteration  in  it,  it  was  a  snare  to  induce 
persons  to  give  him  credit,  to  which  the  vendee,  by  his  neg- 
lect to  obtain  the  possession,  lends  his  assistance,  as  he  con- 
curs in  giving  a  false  appearance  to  the  transaction.  But  in 
this  case,  the  timber  came  into  Kent*s  possession  in  the  na- 
tural course  of  the  transaction,  in  which  there  was  not  any 
fraud  either  actual  or  constructive ;  for  it  appeared  by  the 


(31)  "  With  regard  to  the  case  of  Collins  v.  Forbes,  I  was  by  no 
means  satisfied  with  the  decision ;  it  struck  me,  that  when  the  dm* 
ber  was  delivered  to  the  officers  of  government  in  KeDt*s  name,  and 
for  his  use,  he  had  the  possession,  and  order,  and  disposition  of  it ; 
but  the  court  proceeded  on  this  ground,  that  the  bankrupt  kftd  pos- 
session of  the  goods  for  a  special  purpose  only,  and  had  not  the  order 
aad  disposition  of  them.*'  Per  Lawrence,  J.  in  Gordon  v.  East  India 
Company,  7  T.  R.  237.  i. 

(32)  See  the  remark  of  Mr.  Cullen,  tending  to  impeach  the  autho- 
rity of  Collins  V.  Forbes.  Principles  of  the  Bankrupt  Laws  by 
Cullen,  p.  318.  n.  (106).  • 
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>,  tlmt  the  timber  was  originally  sold  to  tlie  defend- 
ants on  their  own  account,  and  that  the  vendor  did  not  know 
that  the  bankrupt  had  any  concern  in  the  transaction. 

Where,  by  agreement  between  B.  and  the  defendant,  B. 
apreed,  on  payment  to  him  of  a  sum  certain,  to  convey  to 
the  defendant  a  dweHing-house,  and  to  deliver  possession  of 
all  the  household  furniture  and  stock,  and  that  after  formal 
possession  delivered  to  the  defendant,  B»  should  be  allowed 
to  remain  in  possession  for  three  months  without  paying  rent ; 
which  agreement  was  notorious  in  the  neighbourhood,  and 
the  HK>ney  was  paid  by  the  defendant,  and  a  formal  delivery 
made  to  him,  and  B.  afterwaids  left  in  possession  according 
to  the  agreement,  who  became  a  bankrupt  whilst  he  so  re- 
mained in  possession,  and  before  the  expiration  of  the  three 
months ;  held  ^  that  this  was  not  a  possession  by  the  bankrupt 
within  the  stat  21  Jac.  I.  c»  19*  a.  11« 

Lastly)  the  possession  which  a  husband*,  living  with  his 
wife,  has  of  the  separate  property  of  the  wife,  settled  before 
marriage  in  trustees  for  her  separate  use,  is  not  sufficient  to 
bring  a  case  within  the  statute;  and  it  will  not  be  any  ob- 
jection to  such  a  settlement,  that  the  goods  were  not  describ- 
ed in  the  deed,  or  referred  to  in  a  schedule  annexed.  It  is 
observable,  however,  that  if  stock  in  trade  is  thus  settled  on 
the  wife,  for  the  purpose  of  enabling  her  to  carry  on  a  sep»> 
rate  trade,  if  the  husband  intermeddles  in  such  trade,  the 
propertv  will  be  liable  to  his  debts. 


V.  Of  Pay  menu  made  to  and  by  Bankrupts^  protected  by^ 

Statutes. 

• 

By  the  act  of  bankruptc^r*  all  the  real  and  personal  estate 
of  the  bankrupt  is  vested  in  the  assignees  by  relation,  from 
the  time  of  the  act  committed.  The  legal  effect  of  an  act  of 
bankruptcy  is  to  enable  the  assignees,  when  a  commission 
is  sued  oii^t,  to  rescind  all  contracts  made  by  the  bankrupt 
after  the  aqt  of  bankruptcy.  This  relation  takes  place  m 
all  cases  except  three,  which  are  provided  for  by  the  statutes 
1  Jac  1.  c.  Id.  s,  14.— 21  Jac.  1.  c.  19.  s.  14.— end  19.  G.  ». 
c  32,  s.  1. 

b  Muller  v.  Mow,  1  M.  and  8.  33S.  c  Jamum  t.  Vf^oollotOD,  S  T.  R.  SIS. 
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Of  Patfments  to  Bankrupts  protected  by  Statute. — By  stat 
I  Jac.  I.  c.  15.  s.  H.  it  is  provided,  ^'  that  no  debtor  of  the 
*'  bankrupt  shall  be  endangered  for  the  payment  of  his  debt 
*'  truly  and  bonk  fide  to  any  such  bankrupt  before  such  time 
"  as  he  shall  understand  or  know  that  he  is  become  a  bauk- 
*•  rupt."  [Extended  to  the  delivery  of  goods,  by  staL  58. 
Geo.  3.  c.  1 37.] 

Without  this  protecting  provision,  a  bond  fide  payment 
made  to  a  bankrupt,  would  not  have  prevented  the  assignees 
from  recovering  tne  same  debt  It  must  be  observed,  that 
this  provision  does  not  extend  to  payments  made  volun- 
tarily with  knowledge  of  an  act  of  bankruptcy ',  which  is 
followed  up  by  a  commission.  But  where  there  has  not 
been  any  commission,  or  any  docquet  struck  ^,  or  any  inten^ 
tion  to  sue  out  a  commission,  if  a  trader  brings  an  action 
against  his  debtor  for  a  debt  due,  it  will  not  be  any  defence 
to  say,  that  the  plaintiff  has  committed  an  act  of  Imnkruptcy, 
of  which  the  defendant  had  notice;  for  in  such  case,  if  the 
plaintiff  recover,  and  th^  defendant  pays  the  debt,  the  pay- 
ment, having  been  enforced  by  coercion  of  law,  will  be  valid 
against  the  assignees,  in  case  any  commission  should  after- 
wards  be  taken  out.  So  where  two  partners  have  stopped 
payment,  and  a  commission  of  bankrupt  is  taken  out  agamst 
one  of  them,  a  debtor  of  the  firm,  although  he  has  notice  of 
the  stoppage,  cannot  refuse  to  pay  money  due  to  them^  But 
if  a  merchant  accept  a  bill  of  exchange  after  the  issuing  a 
commission,  and  afterwards  pay  the  same  to  a  bon&  fide 
holder,  such  payment  is  not  protected  by  the  foregoing  sta- 
tute; although  he  had  not  any  notice  in  fact  of  the  issuing  of 
the  commission;  because  by  the  stat.  46  Greo.  3.  c.  135.  s.  3. 
and  49  G.  3.  c.  121.  s.  2.  the  issuing  a  commission  is  de- 
clared to  be  a  sufficient  notice  of  a  prior  act  of  bankruptcy 
having  been  committed  <• 

A  factor  gave  his  acceptance  to  his  principal  for  the 
amount  of  goods  sold  on  account,  after  a  secret  act  of  bank- 
ruptcy of  the  principal,  but  without  notice  to  the  factor;  and 
after  notice  of  the  bankruptcy  the  factor  paid  his  acceptance 
to  the  owner  of  the  bill ;  it  was  holden  that  the  payment  was 
protected  by  the  statute. 

By  Stat  21  Jac.  I.  c.  19.  s.  14.  "  no  purchaser  for  a  good 
"  and  valuable  consideration  shall  be  impeached  by  virtue  of 

d  Vernon  v.  Hankey,  2  T.  R.  113. '         g  Brooks  ▼.  Sowerby,  2  Moore»  (C.  B.) 
e  Foster  v.Allanson,  2  T.R.  479.  55. 

f  Prickctt  V.  Down,  3  Camp.  N.  P.  C.    h  Wilkins  v.  Casey,  7  T.  R.  711.    See 
131.      •  also  Coles  v.  Robins,  3  Camp.  N.  P. 

C.  183.  S.P. 
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*^  this  act  or  any  other  act  theretofore  made  against  bank- 
**  rupts,  unless  the  commission  to  prove  him  a  bankrupt  be 


**  sued  forth  against  such  bankrupt  within  five  years  after  he 
**  shall  become  a  bankrupt" 

But  by  Stat.  46  Geo.  3.  c.  135.  s.  1.  [22d  July,  180(5,]  it  is 
enacted  **  That  in  all  cases  of  commissions  of  bankrupt 
**  thereafter  to  be  issued,  all  conveyances  by,  all  payments 
'*  by  and  to,  and  all  contracts  and  other  dealings  and  trans^ 
"  actions  (33)  by  and  with  any  bankrupt,  bona  fide  made  or 
**  entered  into  more  than  two  calendar  months  before  the 
date  of  such  commission,  shall,  notwithstanding  any  prior 
act  of  bankruptcy  committed  by  such  bankrupt,  be  good, 
provided  the  person  so  dealing  with  such  bankrupt  had 
not  at  the  time  of  such  conveyance,  &c«  notice  of  any 
prior  act  of  bankruptcy  having  been  committed  by  such 
bankrupt,  or  that  he  was  insolvent,  or  had  stopped  pay* 


« 

M 
<« 
«< 

**  ment'*    And  by  s.  9.    **  In  all  cases  of  commissions  of 
**  bankrupt  thereafter  to  be  issued,  every  person  with  whom 

M       ■  "  -       --    -  --  ... 

C« 
M 
•< 
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the  bankrupt  shall  have  really  and  boni  fide  contracted 
any  debt  before  the  date  and  suing  forth  of  such  commis- 
sion, which,  if  contracted  before  any  act  of  •  bankruptcy 
committed,  might  have  been  proved  under  any  such  com- 
mission, shall,  notwithstanding  any  prior  act  of  bankruptcy, 
*'  be  admitted  to  prove  such  debt,  ana  to  be  a  creditor  under 
such  commission,  in  like  manner  as  if  no  such  prior  act  of 
bankruptcy  had  been  committed,  provided  such  creditor 
had  not,  at  the  time  of  the  debt  being  contracted,  notice  of 


(33)  Trover  for  goods.  The  eoods  in  question  were  taken  in  exe- 
cution by  the  defendants  on  the  7th  of  July ;  and  it  was  proved 
that  the  bankrupt  had  committed  an  act  of  bankruptcy  in  the  May 
preceding,  but  that  the  commission  was  not  sued  out  against  him 
till. the  )st  of  October  following.  The  goods  were  sold  on  the  2()th 
of  July,  and  on  the  30th  of  the  same  month  the  money  was  paid 
over  to  the  person  at  whose  suit  they  were  taken  in  execution.  For 
the  defendants,  it  was  contended,  that  this  case  was  within  this 
section  ;  but  per  Lord  Ellenborough,  C.  J.  *'  There  is  no  pretence 
for  calling  this  a  payment  by  the  bankrupt,  and  the  meaning  of  the 
word  transactions  must  be  determined  by  the  words  used  along  with 
it,  viz.  •*  contracts  and  other  dealings.'*  The  transactions  protected 
by  this  clause  of  the  statute  are  evidently  transactions  between  the 
parties  in  the  ordinary  course  of  business,  not  transactions  carried 
on  through  the  medium  of  legal  process."  The  plaintiffs  had  a 
verdict  for  the  produce  of  the  goods  allowing  for  tne  expences  of 
the  sales,  but  not  for  the  sheriff's  poundage.  Blogg  v.  Phillips, 
2  Camp.  N.  F.  C.  129. 
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••  any  prioract  of  bankruptcy/*    And  by  s.  3.  •*  mall  cvtsew 
^  in  vmicb,  under  commi9sions  df  bankrupt  thereafter  to  be 
^  issued^  it  shall  appear  that  there  has  been  niuttial  credit  (d4) 
**  given  by  the  bankrupt  and  any  other  person,  or  tntitual 
**  debts  between  the  bankrupt  and  any  other  person;  one 
debt  Or  demand  aiay  be  set  off  against  another,  notwitbr 
standing  any  prior  act  of  bankruptcy  committed  by  auch 
bankrupt  before  the*credit  was  given  to,  or  the  debt  iraa 
contracted  by  such  bankrupt,  in  like  manner  as  if  no  sucii 
prior  act  of  bankruptcy  bad  been  committed ;  providexl 
such  credit  was   given  to  the  bankrupt  two  calendar 
"  months  before  the  date  and  suing  forth  <^  such  Gomioiff- 
**  sion,  and  provided  the  person  claiming  the  benefit  of  such 
*'  set-off  had  not  at  the  tinoe  of  giving  such  credit  notice  of 
**  any  prior  att  of  bankruptcy,  or  that  such  bankrupt  waa 
"  insolvent  or  had  stopped  payment:**  And  by  the  sanie 
section  it  is  provided,  **  that  the  issuing  of  a  commisaton, 
altliougb  it  shall  afterwards  be  superseded,  or  the  striking 
nf  a  4ock£t  for  the  purpose  of  issuing  o  commissions  whi^ 
**  ther  any  cummission  shall  have  actuwllp  issued  thereupon 
**  or  not,  shall  be  deemed  notice  ^  of  a  prior  act  of  bankruptcy 
**  for  the  purpose  of  this  act,  if  it  shall  appear  that  an  act 
**  of  bankruptcy  had  been  actually  coaamitted  at  the  time  of 
**  issuing  such  ootrMsnission  or  striking  suchdvtkei**    And  by 
s.  4.  *'  All  persons  againat  whom  any  commission  of  bank- 
rupt shall  thereafter  issue,  and  who  shall  be  duly  found 
bankrupts  under  the  same,   aball,  upon  obtaisittg  tberr 
certificate,  be  discharged  from  all  debts  by  this  act  made 
^  proveable  under  such  commission,  and  shall  have  the  be- 
**  nefit  of  the  several  statutes  now  in  force  against  bankrupts, 
'*  in  like  manner  as  if  such  secret  acts  of  bankruptcy  bad 

i   Mot  pioof.    R.  ▼.  Bullock,  1  Taun-  2nd  s«ctioa  of  ibt  49  G.  3.  coDfinns 

tOQ^i  R.  71.    Tbii  Biember  of  Uie  the  other  member  of  the  clauM  of 

clauae,  which  declares  that  striking  the  46  Geo.  3    which  declaies  the 

«  docket  shall  be  notice  of  a  prior  issuing  a  commission  shall  be  deem- 

act  of  bankruptcy,  has  been  repealed  ed  sudi  notice.     Brooks  ▼.  Sowerby 

by  slat.  49  G. a.  c  21.  s. a.  $  but  the  2  Moore,  (C  P.)  56. 


(34)  A  sale  of  the  property  of  a  bankrupt  more  than  two  months 
before  the  commission  issued,  is,  since  the  aist  aectipn  of  this  statute, 
to  be  taken  as  a  sale  by  the  bankrupt,  and  not  by  tbe  assignee ;  and 
if  a  creditor  of  the  bankrupt  become  a  porchaser,  and  is  afterwards 
sued  by  the  assignees  for  the  value  of  the  goods»  he  (the  creiiitor)  will 
be  entitWid  to  set  off,  against  such  claim,  the  debt  due  to  him  from 
the  bankrupt,  this  constituting  a  mutual  credit  within  the  meaning 
of  this  third  section.     Southwoodv.  Taylor,  1  B.  &  A.  471* 


it 
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"  not  been  committed  prior  to  the  contracting  such  debts.*' 
And  by  g.  5.  "  No  commission  of  bankrupt,  thereafter 
*  issued,  shall  be  avoided  by  reason  of  any  act  of  bankruptcy 
**  having  been  committed,  by  the  person  against  whom  such 
"  commission  shall  have  issued,  prior  to  the  contracting  the 
*'  debt  of  the  creditor,  upon  whose  petition  such  commission 
'*  shall  have  issued,  if  such  petitioning  creditor  had  not  any 
**  notice  of  such  act  of  bankruptcy  at  the  time  when  the  debt 
••  to  him  was  contracted." 

Notwithstanding  this  last  section,  it  is  still  necessary,  in 
order  to  support  a  commission  of  bankrupt  \  that  there  should 
have  been,  a  good  petitioning  creditor's  debt  subsisting  at  the 
time  when  the  act  of  bankruptcy  was  committed,  and  it  is  not 
sufficient  that  the  petitioning  creditor's  debt  accrued  before 
the  soipg  out  of  the  commission. 

By  Stat  49G.d..c.  121.  (SOth  June»1809J  s.  2.  it  is  enacted, 
^  that  in  all  cases  of  commissions  of  bankrupt  hereafter  to 
**  be  issued,  ail  executions  and  attachmenta  against  the  lands 
and  tenements,  or  goods  and  chattels  of  the  bankrupt 
bona  fide  executed  or  levied  more  tljan  two  calendar  montns 
before  the  date  and  issuing  of  siicb  commission,  shall  be 
^*  Yalid  and  effectual,  notwithstanding  any  prior  act  of  bank* 
**  ruptcy  committed  by  such  bankrupt,  in  like  manner  as  if 
^  no  such  prior  act  of  bankruptcy  bad  been  committed; 
^'  provided  the  persoD,  at  whose  suit  such  execution  or  at- 
"  tachment  shall  hare  issued,  had  not  at  the  time  of  executing 
**  or  levying  the  same  any  notice  of  any  prior  act  of  bank- 
ruptcy by  such  bankrupt  committed,  or  that  he  was  in- 
soiyeot,  or  had  stoppea  payment.    Provided  always,  that 
the  issuing  of  a  commission  of  bankrupt,  although  such 
**  commission  shall  afterwards  be  superseded,  shall  be  deemed 
**  such  notice,  if  it  should  appear  that  an  act  of  bankruptcy 
'*  bad  been  actually  committed  at  the  time  of  issuing  such 
.**  commission. 

Of  Payments  by  Bankrupts  projected  by  Siaiute.'-^The 
pext  object  of  consideration  is  the  stat  19  Geo.  2.  c  92.  s.  1. 
Before  this  statute,  when  an  act  of  bankruptcy  bad  been 
committed,  and  a  commission  had  issued  in  consequence  of 
It,  the  property  of  the  bankrupt  was  by  relation  to  the  act 
of  bankruptCT  so  vested  in  the  assignees,  that  any  payment 
made  by  the  bankrupt  after  the  act  of  bankruptcy,  was  void 
as  against  creditors,  however  fairly  such  payment  might 
have  been  made,  and  without  any  regard  to  its  being  a 
voluntary  or  compulsory  payment.    In  order  to  avoid  the 

.  k  Mou  ▼.  Smith,  1  Camp.  N.  P.  C.  4S9. 
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inconveDiencies  arising  from  too  rigid  an  observance  of  tbi^ 
priucipley  when  trade  becanae  more  extensive,  the  stat.  IP 
G.  ^.  was  made,  whereby,  after  reciting  the  frequent  com- 
mission of  secret  acts  of  bankruptcy,  unknown  to  creditors, 
and  other  persons  with  whom  the  bankrupts  had  dealings 
in  trade,  and  tbeir  continuing  afterwards  to  appear  publicly 
and  carry  on  their  trade  by  buying  and  selling,  drawing,  ac- 
cepting, and  negotiating  bills,  and  paying  and  receiving 
money  on  account  thereof,  in  the  usual  way  of  trade,  and 
in  the  same  open  and  public  manner  as  if  they  were  solvent 
persons,  and  further  reciting  the  discouragement  to  trade 
and  prejudice  to  credit,  from  permitting  payments  to  be  de- 
feated in  the  cases  and  under  the  circumstances  above-men- 
tioned, it  is  enacted,  **  that  no  real  and  bond  fide  creditor 
of  any  bankrupt,  for  or  in  respect  of  goods  really  and  bond 
fitle  sold  to  such  bankrupt,  or  for  or  in  respect  of  any  bills 
of  exchange  really  and  bona  fide  drawn,  negotiated,  or  ac- 
cepted by  such  bankrupt,  in  the  usual  and  ordinary  course 
^*  of  trade  and  dealing,  shall  be  liable  to  repay  to  the  as- 
**  signees  of  such  bankrupt's  estate,  any  money  which  before 
*'  the  suing  forth  such  commission  was  really  and  bond  fide 
"  and  in  the  usual  and  ordinary  course  of  trade  and  dealing^ 
**  received  by  such  person  of  any  such  bankrupt,  before  such 
^'  time  as  the  person  receiving  the  same  shall  know,  under- 
**  stand,  or  have  notice,  that  he  is  become  a  bankrupt,  or 
**  that  he  is  in  insolvent  circumstances  (36)/* 

A  payment  under  an  arrest  *,  has  been  construed  to  be  a 
payment  in  the  usual  and  ordinary  course  of  trade  and  deal- 
ing, and  consequently  within  the  protection  of  this  act. 

1  Money  received  ia  respect  of  bills  of  exchange  not  yet  due  cannot  be  consider- 
ed as  received  by  the  creditor  iu  the  usual  and  oidinaxy  course  of  trade  and 
dealing^.  The  payments  protected  are  paymeots  upon  bills  actually  due.  Tamp- 
lin  V.  Diggins,  2  Carop.N.  P.C.  312.  Semb.  that  accouuBodatM»  bills  ai« 
not  bills  which  can  be  said  to  have  been  drawn  in  the  usual  course  of  trade 
and  dealing  within  the  meaning  of  this  statute,  S.  C.  See  further  on  this  sub- 
ject, Holroydv.  Whitehead,  3 Camp.  N.  P.C.  630. 

m  Cox  v.  Morgan,  2  Boa.  &  Pul.39S.  Per  Heath  and  Rooke,  Js.,  Chambre,  J. 
dissent.  See  also  the  cases  there  cited  of  Calvert  v.  lingard,  and  Holmes  t. 
Wennington,  establishing  the  same  point,  and  exp.  Farr,  9  Yes.  615. 


(35)  Different  opinions  have  been  entertained  in  respect  of  the 
manner  of  oonstruine  this  statute.  It  was  said  by  Chambre,  J*  in 
Cox  V.  Morgan,  2  bos,  &  Pul.  407,  that  as  all  the  other  bank- 
rupt laws  are  remedial,  and  as  the  act  in  question,  by  giving  a 
preference  to  a  particular  class  of  creditors,  trenches  upon  the  great 
leading  principle  of  those  laws,  viz.  the  securing  the  property  for 
equal  distribution,  therefore  it  was  not  peculiarly  entitled  to  have 
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The  bankrupt  was  indebted  to  Morgan  by  the  acceptance 
of  a  bill  of  exchange.  The  bill  not  being  paid,  M.  com- 
menced an  action  against  the  bankrupt,  and  employed  a 
sheriff's  officer  to  arrest  him.  The  bankrupt  upon  being 
arrested,  paid  the  amount  of  the  bill.  Neither  M.  nor  any 
one  concerned  for  him  personally  knew  that  the  bankrupt 
had  committed  an  act  of  bankruptcy*  or  that  he  was  in  in- 
solvent circumstances.  The  majority  of  the  judges  in  the 
Court  of  Common  Pleas,  viz.  Heath  and  Rooke,  J.  held  this 
a  good  payment  within  the  statute.  Chambre,  J.  thought 
otherwise  {36). 

But  where  the  bankrupt  hems  in  prison  *,  sent  for  a  certain 

.  number  of  his  creditors  and  paid  them,  omitting  one,  at  whose 

suit  also  he  was  charged  in  custody ;  this  was  bolden  to  be  a 

case  of  undue  preference,  and  the  payment  thus  made  not 

within  the  protection  of  the  statute. 

A  bill  of  exchange  had  been  drawn  on  the  bankrupt*,  who, 
when  it  became  due,  requested  time  of  the  holder  (the  de- 
fendant Hall)  saying,  it  was  not  convenient  to  pay  it  at  that 
time,  but  promising  to  pay  interest  for  it,  if  the  defendant 
would  permit  it  to  remain  in  his  (the  bankrupt's)  hands, 
and  afterwards,  without  notice  of  the  bankruptcy,  the  de- 

n  SottUMj  T.  BuUer,  3  Bos.  k  PuL       o  Vernoo  and  oUien,  asn^ees  of  1^- 
237.  ler  ▼.  Hall,  2  T.  R.  648. 


its  opeTation  extended  by  cppstruction.  But  in  the  same  case, 
p.  4)2.  Heath,  J.  is  reported  to  have  said,  that  this  had  always  been 
considered  as  a  remedial  statute,  and  as  such  was  entitled  to  a  libe- 
ral construction.  So  Lord  Kenyon,  C.  J.  in  Bradley  v.  Clark, 
5  T.  R.  200.  said,  that  it  was  a  remedial  law,  and  that  effect  ought 
to  be  given  to  it  as  fi&r  as  the  words  would  warrant.  See  Ellenbo- 
rough,  C.  J.  in  Hovil  v.  Browning,  7  East,  154. 

(36)  In  HarwQod  v.  Lomas,  1 1  East,  1 27.  the  question  arose  whe- 
ther a  payment  of  a  promissory  note  by  a  bankrupt,  under  an  ap- 
prehension of  process  of  execution  issuing  against  him,  upon  judg- 
ment obtained  on  the  note,  was  a  payment  in  the  usual  and  ordinary 
course  of  trade  and  dealing  within  the  statute.  The  court  inclined 
to  think  that  it  was  not,  but  did  not  give  any  decisive  opinion  on 
this  point,  holding  the  payment  not  ,to  be  protected,  on  the  ground 
that  it  did  not  appear  in  the  special  caise»  that  the  note  (even  sup- 
posing it  to  be  comprehended  under  the  term  bill  of  exchange  m 
the  statute)  had  been  drawn  and  negociated  in  the  usual  and  ordinary 
course  of  trade  and  dealing.  It  seems,  that  whether  the  note  had 
been  so  drawn,  &c.  was  a  question  of  fact  which  the  jury  ought  to 
have  found. 
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feodant  od  application  received  payment  of  the  bill :  tbe 
court  were  clearly  of  opinion,  that  this  was  not  such  a  pay- 
ment in  the  ordinary  course  of  business  as  came  within  the 
provision  of  the  statute,  on  the  ground,  that  the  transaction 
amounted  to  a  loan  of  money  at  interest,  which  became  a 
debt.  .  ' 

So  where  money  liad  been  paid  by  a  trader  %  after  a  secret 
act  of  bankruptcy^  to  a  carrier,  for  the  carriage  of  tbe  trader  8 
goods,  it  was  hoiden,  that  the  payment  was  not  within  tbe 
statute,  which  was  confined  to  payments  made  for  goods^ and 
payments  of  bills  of  exchange. 

So  where  A.  obtained  a  verdict  for  a  sum  of  money  against 
B.S  who  afterwards  committed  an  act  of  bankruptcy ;  A.  in- 
stead of  entering  up  judgment  and  taking  out  execution, 
consented  to  take  a  bill  for  the  amount,  drawn  by  B.  on  C. 
bis  debtor,  which  bill,  when  it  became  due,  was  duly  paid 
by  C  it  was  hoiden,  that  this  payaient  was  not  protected  by 
the  statute. 

A  trader,  after  a  secret  act  of  bankruptcy ',  consigned  goods 
to  a  factor,  who  agreed  to  advance  money  thereon,  and  ac- 
cordingl^  accepted  and  paid  bills  drawn  on  him  by  the  trader ; 
a  oommissioD  afterwards  issued  against  tbe  trader, after  which 
the  factor  sold  the  goods  and  received  the  money ;  it  was 
hoiden,  that  this  case  did  not  fall  within  the  provisions  either 
of  the  1  Jac.  1.  c.  15.  s.  14.  or  the  19  G.  9.  c32.b,  1.  and 
that  the  factor  was  answerable  to  the  asaigneea  for  the  value 
of  the  goods. 

A  trader,  being  indebted  to  A.  for  goods  sold  and  delivered, 
committed  a  secret  act  of  bankruptcy' :  after  which  A.  with* 
out  the  knowledge  of  the  bankrupt,  by  the  custom  of  London, 
attached  money  belonging  to  the  bankrupt  in  the  bands  of 
his  debtor,  and  received  the  same  from  tbe  debtor .  in  con- 
sequence of  a  judement  obtained  against  him  in  the  foreign 
attachment  It  did  not  appear,  that  the  bankrupt  knew  that 
this  money  was  in  the  bands  of  his  debtor ;  it  was  hoiden, 
that  this  payment  by  the  debtor  was  not  protected  by  stat.* 
19  G.  2.  c.  32.  for  that  statute  extends  only  to  payments  by 
the  bankrupt 


p  Bndley  ▼.  Clark,  5  T.  R.  197.  •  Honl  ▼.  Biowniog,  B.  R.  H.  46  O.  3. 

q  Pinkerton  v.  Manhall,  2  H.  Bl.  334.         7  Bait,  164. 
r  Copland  T.  Stein,  ST.R.  189. 
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VI.  OJ  Actions  which  maif  be  brought  by  the  Assignees  of 
a  Bankrupt,  and  in  what  rpanner  they  ought  to  sue. 

1.  Money  had  and  received. ^^Pm  action  for  money  bad  and 
received  will  lie  against  a  creditor  of  the  bankrupts  who  af- 
ter the  act  of  bankruptcy,  takes  out  execution  against  the 
goods  of  the  bankrupt,  and  receives  from  the  sheriff  die  money 
arising  from  the  sate  of  the  goods;  for  the  law  supposes  tM 
creditor  to  have  received  the  same  for  the  ose  of  tbie  assignees 
in  whom  the  property  of  the  goods  is  vested,  and  thence  imr 
piies  a  promise  to  pay. 

So  where  a  trader  became  a  bankrupt  by  lyin^  in  prison 
two  months  after  an  arrest*,  it  was  holaen,  that  his  assignees 
might  maintain  an  action  for  money  had  and  received  against 
a  person,  who,  after  the  arrest,  and  before  the  expiration  of 
the  two  months,  having  had  notice  that  a  commission  would 
be  sued  out  against  the  trader,  sold  his  goods,  and  paid  bia 
the  produce  (S7). 

By  the  law  of  England*,  if  not  contradicted  by  the  laws 
of  the  country  where  the  property  may  be,  the  commissioners 
may  dispose  of  the  personal  property  of  the  bankrupt  resi- 
dent here,  although  such  property  be  in  a  foreign  country. 
Hence  where  the  defendant  being  resident  in  England,  and 

t  Kitchin  T.  Campbell,  3  Wilt.  304.  k    u  King  v.  Leitb,  2  T.  R.  141. 

Bl.  Rep.  827.  z  Hunter  v.  Potto,  B. R.  H.  31  Geo. 3. 

4  T.  R.  16S.  (as). 


(37)  h  cases  of  this  kind  the  assignees  have  aa  election  to  brioig 
either  trover  or  assumpsit.  In  trover  they  may  recover  ijbt  full 
value  of  the  goods  at  tne  time  they  were  taken,  though  the  sale 
may  not  actually  have  produced  more  than  half  their  worth  ;  but 
in  assumpsit,  the  assignees  considering  the  party  selling  the  goods 
as  their  a^n^  are  entitled  to  recover  only  what  was  produced  Vy 
the  sale  of  the  goods.  Per  Grose  and  Buller,  Js.  in  Ring  v.  Lehl), 
2  T.  R.  144, 145.  If  the  asst^ees  bring  assumpsit  they  aSrm  the 
contract,  and  the  defendant,  if  a  creditor  of  the  hsnkntpt,  may  set 
off  his  debt.  Smith  v.  Hodson,  4  T.  JL  21L  But  the  assignees 
cannot  affirm  the  act  of  the  bankrupt  as  their  agent  in  part,  aud 
avoid  it  as  to  the  rest,  Wilson  v,  Pouher,  Str.  859. 

(38)  The  authority  of  this  case  was  confirmed  by  the  decision  in 
PhilKps  V.  Honter,  on  enor  in  Exchequer  Chambei,  UiL  35  Ceo*  3. 
£yre,€.  J.  dissentient,  2  U.  Bl.  402. 
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a  creditor  of  the.  bankrupt  id  England,  after  the  asHignment 
of  the  bankrupt's  estate,  and  with  full  knowledge  thereof, 
attached  and  afterwards  received,  by  a  remittance,  money 
due  to  the  bankrupt  in  Rhode  Island  in  North  America ;  it 
was  holden,  that  the  assignees  might  recover  the  same  from 
the  defendant,  in  an  action  for  money  had  and  received  to 
their  use. 

So  where  after  ah  act  of  bankruptcy  comoiitted^  but 
before  the  assignment,  a  creditor  of  the  bankrupt  in  Eng- 
land, and  resident  in  England,  with  knowledge  of  the  act 
of  bankruptcy,  made  an  affidavit  of  debt  in  England,  by 
virtue  of  which  he  attached,  and  after  the  assignment  re* 
ceived,  money  due  to  the  bankrupt  in  one  of  the  British 
plantations  in  America ;  it  was  holden,  that  the  assignees 
might  recover  the  same  in  an  action  for  money  had  and  re- 
ceived. 

A.  after  an  act  of  bankruptcy  committed  by  B.,  received 
the  amount  of  a  draft  drawn  by  B.  on  his  banker  in  favour 
of  A.,  for  a  bon&  fide  debt.    1  he  plaintifls,  as  assignees  of 
B«,  brought  an  action  against  the  banker  for  a  larger  sum  of 
money  belonging  to  the  bankrupt,  in  which  action  the  banker 
attempted  to  set  off  the  before-mentioned  sum,  which  he  had 
paid  to  A.:  but  ft  appearing  that  the  ba.nker  had  paid  the 
money  to  A.  with  full  knowledge  of  the  bankruptcy,  the 
set  off*  was  disallowed.    The  plaintiffs  then  brought  an  ac- 
tion for  money  had  and  received  against  A.  to  recover  the 
amount  of  the  draft,  but  it  was  holden*,  that  the  action  would 
not  lie;  for,  although  the  plaintiffs  had  at 'first  an  election 
whether  they  would  bring  the  action  against  the  banker  or 
A.,  yet  having  in  the  former  action,  against  the  banker,  in- 
sisted that  the  money  had  not  been  paid  on  their  account,  and 
that  it  was  void,  they  could  not  in  the  present  action  be  per- 
mitted to  contradict  it,  and  insist  that  the  payment  was  made 
on  their  account. 

Cooenan^.—- In  covenant  for  rent  on  an  indenture^  brought 
by  the  assignees  of  the  lessor  (a  bankrupt),  the  lessee  cannot 
plead  that  the  lessor  nil  habuit  in  tenementis ;  for  the  assig- 
nees succeeded  to  all  the  rights  of  the  bankrupt,  and  conse- 
quently may  claim  the  benefit  of  that  estoppel,  which  would 
have  operated  between  .the  lessor  and  lessee. 

JDebl. — The  assignees  of  a  bankrupt  may  bring  an  action 

y  StU  T.  WoiBwick,  1  H.  BL  665.  a  Vernon  v.  Uanioo»  ST.  R.  387. 

I  Vernon  v.  Hankey,  2  T.  R.  1 13.  b  Parker  v.  Mannins>  7  T.  R.  S37. 
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of  debt  on  the  stat.  9  Ann.  c.  14.  against  the  winner  for'  mo- 
ney lost  at  play  by  the  bankrupt  before  his  bankruptcy* 

Trorer.— If  after  an  act  of  bankruptcy  but  before  commis- 
sion, a  person  sue  out  execution  against  the  goods  of  the  bank* 
rupt,  under  which  the  sheriff  makes  a  seizure,  and  then  a 
commission  issues,  and  afterwards  the  sheriff  sells  the  goods, 
the  assignees  may  maintain  trover  against  the  sheriff',  but  not 
trespass*,  for  officers  and  ministers  of  justice  cannot  be  made 
trespassers  by  relation. 

In  like  manner  the  assignees  may  bring  trover  against  the 
party  suing^  if  proved  a  party  to  the  conversion  by  giving 
bond  to  the  sheriff,  and  receiving  the  money  levied  (39). 

Or  if  the  party  accompany  the  officer  in  levvingthegood8% 
though  the  produce  of  the  goods  remahi  in  the  hands  of  the 
sherifTs  broker. 

If  a  trader  become  a  bankrupt  between  the  time  of  exe- 
cuting a  bill  of  sale  of  a  ship  at  sea  to  the  defendant^,  and 
the  time  of  the  defendant's  complying  with  the  requisites  of 
the  registry  acts  of  the  26  Geo.  3.  c.  60.  and  34  Geo.  3.  c.  68. 
§  16.  though  such  requisites  were  completed  after  the  act  of 
bankruptcy,  and  before  the  action  brought,  yet  the  property 
does  not  pass,  and  the  assignees  may  maintain  trover  for  the 
ship. 

If  a  trader  has  been  a  bankrupt  twice^  and  obtained  his 
certi6cate  under  both  commissions,  but  has  not  paid  a  divi* 
dend  of  15s.  in  the  pound  under  the  last ;  although  the  future 
estate  of  such  bankrupt  remain  liable  to  the  claims  of  his  in« 
dividual  creditors,  under  the  second  commission,  not  having 
received  15s.  in  the  pound,  which  they  may  respectively  sue 
for  as  in  other  cases,  yet  this  will  not  prevent  the  vesting  of 
the  bankrupt's  estate  in  the  assignees  under  a  third  commis* 

c  Bnndon  r.  Pate,  2  H.  Bl.  368.  g  Menham  r.  Edmonson,  1  Boi.  kVuX. 

d  Cooper  ▼.  Chittj,    1  Burr.  SO,  and  369. 

1  Bl.  Rep.  65.  h  Mots  ▼.  Cbamock,  %  EaaOs  R.  999, 

e  Smith  ▼.  Millet,  1  T.  R.  475.  But  fee  Palmer  ▼.  Moxon,  d  M.  k  S. 

f  Ruth  V.  Baker,  BuU.  N.  P.  41.     Str.  43. 

896.  and  Af  SS.  S.  C.  1  Hovel  v.  Browning,  7  East,  154. 


(39)  **  As  to  the  conversion  by  the  defendant,  the  evidence  is  as 
strong  as  can  be;  the  bond  proves  that  he  ordered  the  execution, 
and  the  money  paid  to  him  shews  who  had  the  produce  of  the 
goods."    Per  Cur.  S.  C.  MSS. 
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81011  for  the  benefit  of  all  the  creditors,  and  Buch  assiguees 
may  sue  for  and  recover  the  same. 

Where  S.  obtained  bills  of  exchange  from  the  defendant 
upon  a  fraudulent  representation,  that  a  security  given  by 
him  to  the  defendant,  (which  was  void,)  was  an  ample  se- 
curity, and,  on  the  next  day,  having  resolved  to  stop  pay* 
men^  informed  the  defendant  that  he  had  repented  of  what 
be  had  done,  and  had  sent  express  to  stop  the  bills,  and 
would  return  them,  and  three  days  afterwards  conmiitted  an 
act  of  bankruptcy,  after  which  he  returned  to  the  defendant 
all  the  bills,  (except  one  which  bad  been  discounted,)  and 
also  two  bank  notes,  part  of  the  proceeds  of  such  discount, 
and  the  defendant  delivered  back  the  security,  and  afterwards 
a  commission  of  bankruptcy  issued  against  SL,  the  assignees 
under  which  commission  brought  trover  against  the  defendant 
for  the  bills  and  bank  <notes :  held  that  the  defendant  was  en* 
titled  to  retain  them^«*» 

Assignees  may  maintain  trover  for  goods  sold  by  a  bank- 
rupt after  an  act  of  bankruptcy,  although  they  have  demand- 
ed pavment  for  them.  The  very  taking  of  goods  ^  from  one 
who  has  no  right  to  dispose  of  them  is  a  conversion. 

In  what  Manner  the  Assignees  ought  to  sue.-^n  actions 
brought  by  the  assignees,  they  may  declare  eeoerally  as  as<^ 
siffnees  of  the  estate  of  A*  a  bankrupt,  according  to  the  form 
of  the  statutes  concerning  bankrupts,  without  setting  forth 
the  act  by  which  the  trader  became  a  bankrupt  *,  or  the  pro- 
ceedings under  the  commissioa  "• 

A  new  assignee  may  in  his  own  name  maintain  an  action 
upon  a  judgment*,  obtained  by  a  former  .assignee,  who  has 
been  displaced  by  the  chancellor. 

A  declaration  on  a  scire  facias^,  by  the  assignees  of  a 
bankrupt,  stating  generally,  that  he  became  a  bankrupt  within 
the  meaning  of  the  statutes,  and  that  his  goods  and  effects 
were  duly  assi^^ned  to  the  piaintifik,  is  sufficient,  without 
stating  the  tradmg,  act  of  bankruptcy,  &c.  because  a  jcire 
facias  is  an  action* 

The  assignees  cannot  make  themselves  parties  to  the 
record  in  any  intermediate  stage  of  the  proce^ings^,  but  it 
RHist  be  immediately  after  judgment,  and  before  any  other 

k  Gladftone  v.  Hadwen,  1  M.  &  S.  517.  m  Pepys  v.  Low,  Caith.  29. 

See  farther  Taylor  ▼.  Phimer,  3  M.  &  n  Lrwsoq  v.  Lamb,  Latw.  214. 

S.  502.  o  fie  0«Nii  V.  YangiUBy  10  £Mt,dl. . 

I  HuiBtT.Qwennap,  2£teik.  M.P.Ct  p  Wiottr  v.IMcbman,2  T.R.45. 

306.  Lord  EUenborougb, C.J. whose  q  KretchnM^  t.  Beyer,  1 T.  ft»  4S3. 

opinion  was  afterwards  confirmed  by 

Ule  court 
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proceedkig  has  taken  place,  though  an  interidcutofy  yadg^ 
ment  is  si^cient  for  this  purpose.  Hence  where  plaintiff 
after  judgment  against  him  and  writ  of  error  allowed,  be- 
comes a  bankrupt,  the  assignees  ought  to  go  on  with  the 
writ  of  error  in  the  bankrupt's  name,  the  writ  of  error  being 
a  proceeding  after  the  judgment;  and  if  the  assignees,  in- 
stead of  adopting  this  method,  sue  out  a  scu  fa.  in  their 
own  names  to  compel  an  assignment  of  errors,  the  court  will 
quash  it 

If  the  assignees  bring  an  action  upon  a  contract  made  by 
the  bankrupt  before  his  bankruptcy,  it  is  incumbent  on  them 
to  sue  as  assignees,  and  so  to  state  themselves  in  thede- 
claratioD. 

But  where  the  contract  is  made  by  the  bankrupt  after  his 
bankruptcy',  and  before  he  hsis  obtained  his  certificate,  as  all 
his  property  is  then  vested  in  the  assignees,  he  will  be  consi- 
dered as  their  agent;  and,  in  such  case,  it  is  not  necessary  that 
they  should  state  themselves  to  be  assignees  in  the  declaration 
(40) ;  in  like  manner  as  where  an  executor  brings  an  action  on 
a  contract  made  by  himself  respecting  the  goods  of  the  tes- 
tator, he  neednot  name  himself  executor. 

In  actions  of  assumpsit  brought  by  the  assignees  oh  con- 
tracts made  with  the  bankrupt,  there  are  two  ways  in  which 
the  promises  may  be  laid  in  the  declaration;  Ist,  As  having 
been  made  to  the  bankrupt'  before  his  bankruptcy  (41); 
and,  2dly,  As  having  been.made  to  the  plaintiffs  as  assig- 
nees'. * 

In  an  action  brought  by  the  assignees  of  a  bankrupt ",  the 
plaintiffs  declared  on  an  account  stated  wiih  the  bankrupt, 
whereon  the  defendant  was  found  in  arrear  £    »  and  being 

r  B>vafa  t.  Maiiii,Cowp.  5d9.  t  FMbioB  r.  Dovnet,  7  Vln.  Abr.  140. 

•  Rig  ▼.  Wilmer,  .Str.  097.  aiyudged       Tit.  Cfeditor  uid  baakrapt,  {>!.  16. 
on  demurrer  to  declaration.  u  Skinner  v.  Rebow,  T.  8.  and  d.  G.  2. 

B.  R>  MSS* 


(40)  **  Nor  is  it  necessary  that  the  assignees  should  give  evidence 
of  the  trading,  act  of  banknipitcy,  Ice."  Per  Ashhuist,  J.  in  Evans 
V.  Mann,  Cowp.  570. 

(41)  It  is  most  usual  in  practice  to  state  the  promises  to  have 
been  made  to  the  bankrupt,  and  this  form  is  best  adapted  to  ac- 
tions on  promissory  notes  given  to  the  bankrupt.  Sometimes  to 
deolaiatioDs  diawB  in  this  lorss,  wh&ce  the  foct  requires  it,  counts 
are  added  for  mon^  had  and  reeeiised  to  the  use  ot  the  assignees, 
and  upon  an  account  stated  with  the  assignees,  with  psomises  to  the 
assignees. 
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80  in  arrmr,  he  promised  to  pay  the  plaintiffs  as  aasignees. 
On  the  general  issue  pleaded,  the  evidence  was,  that  the 
account  was  stated  with  tlie  bankrupt,  and  the  defendant 
promised  to  pay  hiro,  but  there  was  not  ^ny  evidence  of  a 
promise  to  the  assignee^.  Lord  Hardwicke,  C.  J.  was  of  opi- 
nion, that  the  declaration  was  supported  by  the  evideiK.*e, 
and  the  plaintiffs  had  a  verdict.  On  a  motion  for  a  new  trials 
the  court  concurred  in  opinion  with  the  chief  justice;  Lee,  J. 
observing,  that  he  was  not  aware  of  any  case,  whe^re,  on  a 
declaration  framed  in  this  manner,  it  had  been  holden  neces- 
sary to  prove  an  express  promise  to  the  assignees;  because 
when  the  account  was  proved  to  be  stated  with  the  bank- 
rupt, there  was  a  sufficient  consideration:  a  debt  was  created 
to  the  bankrupt  which  was  transferred  to  the  assignees  by 
the  statute ;  and  this  was  evidence  of  a  promise  to  the  assig- 
nees so  as  to  entitle  them  to  this  demand,  standing  in  the 
place  of  the  bankrupt. 

The  plaintiffs,  in  their  original  writ,  described  themselves 
as  assignees  of  A,',  and  also  as  assignees  of  B.,  there  not  be- 
ing any  joint  commission  against  the  two,  and  declared  in 
several  counts  for  goods  sold  and  delivered  by  both  the  hank^ 
ruptSf  and  also  goods  sold  by  each  of  the  bankrupts.  A 
verdict  was  found  for  the  plaintiffs,  and  the  damages  were 
assessed  severally  on  the  separate  counts.  On  a  motion  in 
arrest  of  Judgment,  the  court  were  of  opinion  that  the  as- 
signees might  recover  as  much  as  the  bankrupts  themselves 
might  jointly  have  recovered ;  therefore  as  the  damages  were 
assessed  severally,  they  might  enter  up  their  judgment  on  the 
count  for  the  joiiit-deman(r(4*2)« 

Agreeably  to  this  determination,  where  the  plaintiffs  sued^ 
as  assignees  of  A.  and  B.,  and  also  as  assignees  of  C,  for  a 
joint  demaiid  due  to  all  the  bankrupts,  the  declanttion  was 
bolden  good  on  motion  in  arrest  of  judgment 

The  assignees  under  a  joint  commission  against  A.  and  B. 
in  suing  on  a  separate  contract  entered  into  with  A,,  may  de- 

X  Hancock  ▼.  Haywood,  3  T.  R.  433.  7  Streatlletd  v.  Halliday,  3  T.  R.  770. 
Mcoflfiuzed  hy   Loid   EUenborougb,       See  Scott  ▼.  Fhmklin,  15  Eaat,  42S. 
C.J.  in  DeOoiton  t.  Vanghan,  10        Rayr.DayieftyS Taunt  134. 
East,  66. 


<42)  If  the  verdict  had  been  entered  generally,  the  judgment 
must  have  been  arrested ;  because  the  court  were  clearly  of  opn 
nioD  that  the  counts  for  the  separate  demands  were  improperly 
joined. 


« 
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cribe  themselves  generally  as  assignees  of  A.  without  noticing 
the  name  of  B.'. 

A.  and  B.  were  partners.  A.  committed  an  act  of  bank- 
ruptcy*  and  afterwards,  but  before  the  bankruptcy  of  B.,  the 
sheriff  seized  goods  which  had  belonged  to  A.  and  B.  under 
an  execution  against  them  :  Held  *,  that  the  assignees  of  A. 
and  B.  under  a  joint  commission  could  not,  suing  as  such,  re- 
cover A /s  tf hare  of  the  property  therein. 

A  trader  being  seised  of  an  estate  for  life  with  a  power 
of  appointment,  remainder  in  default  of  appointment 
to  himself  in  fee ;  after  having  committed  an  act  of  bank* 
ruptcy  made  an  appointment  in  favour  of  J.  S.:  held  ihat  all 
his  interest  having  passed  to  his  assignee  under  a  bargain 
and  sale  executed  by  the  commis8ioners,  the  appointment  was 
void^:  and  therefore  that  the  assignee  might  maintain  an 
ejectment. 

Actions  against  Assignees  •^^Fortnerly  when  a  dividend  was 
declared,  it  was  considered  that  a  right  of  action  against 
the  assignees  accrued  to  every  creditor  for  his  proportion*, 
and  it  was  holden  that  assumpsit  might  be  maintained  against 
the  assignees  of  a  bankrupt  by  a  creditor  for  his  share  of  a 
dividend,  under  an  order  of  the  commissioners  (43) ;  and  in 
such  action  the  proceedings  before  the  commissioners  were 
conclusive  evidence  of  the  debt  (44),  and  the  assignees  could 
not  set  off  a  debt  due  from  the  plaintiff,  for  the  sum  proved 
must  be  taken  to  be  the  balance  due  ;  but  now,  by  stat.  49 
6.  3.  c.  191.  s.  12.  no  action  shall  be  brought  by  any  creditor 
who  has  proved  any  debt  under  any  commission  of  bankrupt, 
against  the  assignees  of  the  estate  of  such  bankrupt,  for  the 
amount  of  any  dividend  declared  by  the  commissioners;  but 
in  cases  of  refusal  by  the  assignees  to  pay  such  dividend,  the 
creditor  entitled  to  the  same  may  petition  the  Lord  Chan* 
cellor,  Ld.  Keeper,  or  Lords  Commissioners  for  the  custody 

I  StoDebouM  V.  De  SUVa,  3  Campb.  b  Doe  d.  Coleman  t.  Britain,  2  B.  Ac  A* 

390.  03 

4  Hogg  and  another  ▼.  Bridges  and  ano-  e  Brown  ▼.  BuUen,  Doug.  407. per  Kaa^ 

Ihcr,  S  Taunton,  200.  yon,  C  J.  6  T.  U  640.  S .  P. 


(43)  After  a  debt  is  liquidated  before  the  commissionefs,  it  can* 
not  be  litigated,  but  by  an  application  to  the  great  seal.  Per  Cur, 
Bong.  409. 

(44)  The  only  wa^  to  qaestioo  the  proof  of  the  debt  taken  hy 
the  commissioners  is  by  petition  to  the  chancellor.  Per  Lord 
Mansfield,  C.  J.  Doug.  408. 
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of  the  Great  Seal,  who,  on  hearing  such  petition;  may  not 
only  order  the  payment  of  such  dividend,  but  also  in  all  cases 
in  which  it  shall  appear  that  the  justice  of  the  case  shall  re- 

3iiire  it,  may  order  payment  of  interest  for  the  time  that  such 
ividend  shall  have  been  withheld,  and  of  the  costs  of  the 
application. 

A  certificated  bankrupt  cannot  maintain  assumpsit'  against 
his  assignees  for  his  allowance  under  stat  5  G.  9.  c.  30.  s.  7* 
(his  estate  hating  paid  lOs.  in  the  pound)  if  it  appear  that 
his  certificate  was  not  allowed  before  payment  of  the  divi- 
dends. 


VII.  Of  Actions  by  the  Bankrupt. 


■ 

An  uncertificated  bankrupt  has  a  special  property  in  goods 
acquired  by  himself  after  his  bankruptcy*,  and  may  maintain 
trover  for  them  against  strangers. 

So  if  an  order  for  the  delivery  of  goods ',  belonging  to  A;, 
but  in  the  possession  of  B.,  be  given  by  A.  to  an  uncertifi- 
cated bankrupt,  in  payment  of  a  debt  due  from  A.  to  the 
bankrupt  after  bis  bankruptcy,  and  B.  refuses  to  deliver  the 
goods,  the  bankrupt  may  maintain  trover  against  him  (45). 

In  cases  of  this  kind,  however,  the  bankrupt  can  recover 
only  where  the  assignees  do  not  interfere  <,  for  the  general  as- 
signment of  personal  property  by  the  commissions  .in  the 
first  instance  passes  all  the  future  acquired  as  well  as  present 
personal  property,  and  a  second  assignment  of  personal  pro- 
perty coming  to  th^  bankrupt  is  not  necessary:  consequently 
the  superior  title  of  the  assignees  must  prevail  where  tliey 
come  forward,  and  assert  it 

d  Gioome  v.  Potto,  6  T.  R.  64S.  f  Fowler  ▼.  Down,  1  Bot.  k  Pul.  44. 

«  WeW>  T.  Fox,  7  T.  R.  991.  ^  Kitchen  ▼.  BwtMb,  7  Eut^t  R.  «. 


(45)  These  cases  proceeded  on  this  ground,  that  an  uncertificated 
bankrupt  has  a  special  property  in  the  goods  in  his  possession  sub- 
sequent to  the  bankruptcy ;  but  notwithstanding  these  decisions,  to 
assumpsit  by  several  partners,  the  defendant  may  plead  in  bar  the 
bankruptcy  of  one  of  them.  Eckhardt  and  others  v.  Wilson. 
8  T.  R.  140.  ^ 


N. 
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To  iln  actnm  on  a  promissory  tiote^,  and  for  money  lent, 
the  defendant  pleaded  that  the  plaintifTwasan  uncertificated 
bankrupt,  wboee  effects  bad  been  duly  assigned  bv  the  com- 
missioners under  a  general  assignment,  comprenending  in 
terms  tbe  future  as  well  as  present  personal  property  of  tbe 
plaintiff,  and  tbat  the  assignees  had  required  the  defendant 
to  pay  to  them  the  money  claimed  by  the  plaintiff*  Replica- 
tion, that  the  causes  of  action  had  accrued  after  the  plaintiff 
became  bankrupt,  and  that  the  defendant,  at  the  time  of  the 
contract,  treated  with  the  plaintiff  as  a  person  capable  of  re- 
ceiving credit  in  that  behalf,  and  that  the  commissioners  had 
not  at  any  time  since  assigned  to  the  assignees,  or  any  other 
person,  the  promissory  note  or  money  mentioned  to  be  lent. 
On  demurrer,  it  was  bolden,  that  the  replication  was  bad  for 
the  reasons  before  mentioned. 

An  uncertificated  bankrupt  inav  maintain  an  action  for 
work  and  labour  done  after  his  bankruptcy^  ,46.) 

If  the  assignees  of  a  bankrupt  n^anufacturer  employ  him 
in  carrying  on  the  manuftcture  for  the  benefit  of  the  estate, 
atnd  pay  hiin  money  froai  time  to  time,  this  is  evidence  of 
such  a  contract  between  him  and  his  assignees  as  will  enable 
him  to  recover  from  them  a* reasonable  compensation  for  his 
work  and  labour  \ 

Wh^re  a  commission  of  bankrupt  is  taken  out  fraudu<r 
lently  or  maliciously  ^  the  chancellor  may,  under  the  stat 
6  Geo.  &  cSO.  s.  23.  assign  the  bond  (given  by  the  peli« 

h  KttdMD  V.  Bartseb,  7  Eutft  R.  S3-        k  Colts  v.  Barrow,  4  Taunt.  754. 
i  GUppcsdftl*  ▼.  TMBHoami,  Cd.  B.  L.     1  SmiUi  ▼.  Broomhead,  7  T.  R.  300. 
5Ui  edit.  ^  431. 


(46)  So  for  work  and  labour,  and  maUriaU  founds  incident  a^d 
necessary  to  the  labour.  Silk  v.  Osborne,  1  Esp.  N.  P,  C.  140.  So 
for  money  lent  and  advanced,  as  it  will  be  presumed  tbat  the  money 
niay  have  been  earned  by  his  labour.  Evans  v.  Brown,  ]  fiip. 
N.  P.  C.  170. 

Lord  Sllenboiougb,  C.  J.  speaking  of  Chippendale  v.  Tomlin- 
ioviy  and  the  cases  wUch  have  been  (itocided  on  its  aiithoritv,  said  *, 
tbat  the  hardship  of  the  case  might  perhaps  have  warped  tbe  opi- 
nion of  the  judges,  when  the  evil  might  have  been  better  remedied 
by  statute,  but  now  there  was  an  inv<Serate  practice  of  above  twenty 
yean  in  sopport  of  that  series  of  cases. 

•  In  Kitehea  r.  BaitKh,  7  £aai*t  R.  es. 

R2 


944 


BANKRUPT. 


tioning  creditor)  to  the  bankrupt*  80  as  to  enable  him'^ 
recover  the  whole  penajty  of  the  bond*  N.  the  assignment 
of  the  bond  by  the  chancellor  is  conclusive  evidence  of  tb^ 
fraud  or  malice  in  an  action  brought  on  such  bond,  and  it 
is  not  necessary  to  state  in  the  declaration  that  the  commission 
^as  fraudulently  or  maliciously  sued  out 

See  further  on  this  point,  Smithey  v.'  Edmonson,, 3  East*^s 
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1.  Of  the  general  Plea  of  Bankruptcy  under  Stat,  5  Geo*  9. 
c.  30.  *.  7.-— By  Stat  6  Geo.  9.  c.  30.  s.  7.  **  If  any  bank- 
rupt is  atWwards  impleaded  for  any  debt  due  before  such 
time  as  he  became  a  bankrupt,  he  may  plead  in  general, 
**  that  the  cause  of  such  action  or  suit  accrued  before  such 
t'  time  as  he  became  a  bankrupt,  and  may  give  the  special 
**  matter  in  evidence;  and  the  certificate  and  allowance 
thereof  shall  be  sufficient  evidence  of  the  trading,  bank- 
ruptcy, commission,  and  other  matters  precedent  to  such 
certificate,  and  a  verdict  shall  thereupon  be  given  for 
the  defendant,  unle&s  the  plaintiff  can  prove  the  certificate 
obtained  unfairly  and  bv  fraud,  or  can  make  appear  any 
concealment  by  the  bankrupt  to  the  value  of  101. 

This  general  plea  of  bankruptcy,  if  pleaded  in  the  Court 
of  King's  Bench,  does  not  reauire  the  signature  of  counsel* ; 
but  by  the  practice  of  the  Common  Pleas  it  ought  to  be 
signed  by  a  Serjeant*,  otherwise  it  may  be  treated  as  a  nullity. 

It  is  sufficient  for  the  defendant  under  the  preceding  sta- 
tute to  pursue  the  words  of  it,  and  to  aver  that  the  cause  of 
action  accrued  before  he  became  a  bankrupt;  without  aver- 
ing,  that  the  defendant  had  conformed  according  to  the  bank- 
rupt statutes^  or  that  the  defendant  became  a  bankrupt  be- 
fore the  commencement  of  the  suit'.  . 

By  a  certificate  obtained  under  a  joint  commission,  sepa- 
rate as  well  as  joint  debts  are  dischai^ed*.    In  like  manner. 


m  leif b  q.  t.  r.  Monteiro,  6  T.  R.  496.  p  Tower  t.  Camcroii,  0  E««t*t  R.  413. 

n  Pitcher  v.  Martin,  3  Boi  &  Pul.  171.  q  Howard  .T..Poole,  Str.  905.     Dav. 
o  Willaa  ▼.  Glordaui,  Co.  B.  L.  5th        431.  S.  C.    Wickes  ▼.  Strahao,  Str. 

edit.  p.  518.  iD  which  Paris  ▼.  Sal.        1167.   SI  P.     HorMy^a    caie,   3  P. 

keld,  2  Will.  139.  w«s  onr-nM.  Wmt.  83. 
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by  a  certificate  obtained  under  a  separate  commission,  joint 
debts,  as  well  as  separate  debts,  are  discharged'.  Formerly, 
indeed,  doubts  were  entertaifted  whether  a  certificate  ui^der 
a  separate  commission,  against  one  partner,  would  not  dis- 
cbarge the  other  partner ;  and,  therefore,  it  was  held  neces- 
sary to  provide  a^inst  such  discharge  by  stat  10  Ann.  c.  15. 
by  the  3rd  section  of  which  it  is  enacted  and  declared^  **  that 
'*  partners,  joint  obligors,  and  joint  contractor,  with  a  bank- 
rupt who  has  been  discharged,  shall  remain  liable,  as  if  the 
bankrupt  bad  never  been  discharged/' 

This  general  plea  of  bankruptcy  may  be  supported  by 
evidence  of  a  certificate  allowed  after  bill  filed,  and  before 
plea  pleaded*;  the  cause  of  action  having  accrued  before  the 
bankruptcy ;  but  the  certificate  cannot  be  given  in  evidence 
under  tne  general  issue,  for  the  debt  still  exists,  and  as  the 
certificate  only  operales  as  a  special  discharge  from  it  under 
the  statute,  the  oefendant  must  avail  himselfof  this  discharge 
in  the  manner  prescribed  by  the  8tatute^ 

But  the  certificate  wilt  operate  as  a  discharge*  of  such 
debts  only  as  are  due  at  the  time  when  the  act  of  bankruptcy 
is  committed  (47).  Debts  proveable  under  the  commis- 
sion, and  debts  to  be  discharged  by  the  certificate,  are  con- 
vertible terms,  and  debts  not  due  at  the  time  of  the  a(tt  of 
bankruptcy,  except  in  the  cases  especially  provided  for  by 
particular  statutes,  are  not  aflccted  by  the  commission. 

Hence  where  a  debt  accrues  after  an  act  of  bankruptcy 
and  before  the  issuing  of  the  commission  ',  the  bankrupt  will 

r  Ezp.  Yale,  3  P.  Wmi.  34.  n.  u  Bamfoid  ▼.  BumUy  2  Bos.  k  Pol.  1* 

•  Uairis  v.  Jameiy  9  Ewt,  82.  s  8*  C. 

t  GowUnd  T.  Wairen,  1  Camp.  N.  P. 

csea. 


(47)  But  if  an  action  be  oommenqed  against  a  bankrupt  afitr 
the  bankruptcy,  for  a  debt  due  before  the  bankruptcy,  and  a  ver- 
dict found  for  the  plaintiff,  and  afterwards  the  bankrupt  obtains  his 
•certificate :  the  co$U  of  such  action,  as  well  as  the  orieinal  debt,  are 
proveable  under  the  commission.  Willet  v.  Prin^ley  2  Bos.  and 
Pttl.  N.  R.  190,  The  costs  bear  relation  to  the  original  debt ;  henoe 
where  plaintiff^  before  the  bankruptcy  of  the  defendant,  sued  him 
for  a  debt,  and  went  on  with  the  smt  after  such  bankruptcy^,  and 
had  judgment,  and  defendant  obtained  his  certificate,  and  after- 
wards brought  a  writ  of  encor,  which  was  non-prossed,  and  costs  of 
nonpros  in  error  awarded  against  him;  it  was  holden,  that  the  cer- 
tificate discharged  defendant  from  these  costs.  Scott  v.  Ancibroset 
3M.  &S.326. 
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remaiD  liable,  although  he  hag  obtained  hia  c^tificate,  and 
cannot  avail  himself  of  the  general  plea  of  bankruptcy. 

A  debt  due  on  a  judgment  signed  in  an  action  for  damages 
after  an  act  of  bankruptcy  committed  by  defendant,  and  a 
commission  issued  thereon,  is  not  discharged  bv  the  certifi- 
cate, thonf^k  the  verdict  was  obtained  before  the  bankruptcy^.. 
So  a  bankruptcy  of  plaintiff  occurring  after  verdict  tor  the 
(fefendant,  and  before  judgment,  the  subsequent  certificate  is 
no  bar  to  an  execution  for  the  costs  of  the  action*. 

But  if  the  acceptor  of  a  bill  of  exchange  not  due  become 
bankrupt*,  and  tne  indorser  be  afterwanls  obliged  to  take 
up  the  bill  on  account  of  non-payment  by  the  acceptor,  be 
may  prove  the  amount  under  the  commission;  and  conse- 
quently if  the  acceptor  afterwards  obtain  bis  certificate,  he 
will  be  discharged  from  the  debt 

Before  the  stat  40  Geo.  3.  c,  191.  a  debt  for  which  a  per- 
son was  merely  liable  as  sunaty,  but  yfh\ch  was  not  paid 
until  after  the  bankruptcy  of  the  principal,  was  not  prove- 
able  under  the  coi^imission,  and  conseauently  was  not  barred 
by  the  certificate^,  but  now  by  the  3th  auction  of  that  sta- 
tute it  is  enacted^  **  that  where  at  the  time  of  issuing  the 
commission  any  person  shall  be  surety  for,  or  be  liable  for 
any  debt  of  tbe  bankrupt,  it  $hall  be  lawful  for  such 
'*  surety  or  person  liable  %  if  he  shall  have  paid  the  debt,  or 
**  any  part  tnereof  in  discharge  of  the  whole  debt,  although 
^'  tpe  may  have  paid  the  same  after  the  commission  shall 
f^  have  issued,  and  the  creditor  shail  have  proved  his 
**  debt  under  the  commission,  to  stand  in  the  place  of  the 
f'  creditor  as  to  the  dividends  upon  such  proof,  and  when 
"  the  creditor  shall  not  have  proved  under  the  commissioi^ 
**  it  shall  be  lawful  for  such  surety,  or  person  li^biiSt  to 
*'  prove  bis  demand  in  respect  of  such  payment  as  a  debt 
*'  under  the  commission,  not  disturbing  the  former  divi« 
*'  dends,  and  to  receive  a  dividend  or  dividends  proportion* 
ably  with  the  other  creditors  taking  the  bepefit  of  such 
commission,  notwithstanding  such  person  may  have  In- 
come surety  or  liable  for  the  deb(  of  the  bankrupt  af^r  ap 
**  act  pf  bankrutcy  tii|d  been  pommittad  JbvMcb  haoknipl/ 
"  prqvifj«4  th^t  su^b  person  had  not  at  the  time  when  lie 

J  BiM  T.  Gilbert,  2  M.  ft  8. 70.  b  Chilton  ▼.  Wiffin,  9  WiU.  ja.  Yooitf 

1  Walker  ▼.  Bwrnei,  6  Taunt.  77S.  1.        t.  Hockley,  S  WiU.  346. 2  B).  E.  SSC 

Manh.  846.  B.  C.  S.  C  Vaaderfatydea  t.  De  l^ba»  B 

a  Joifl^  y.  f>tmh  a  Hw.  a|>d  Pul.  H.       Wii».  iftS8. 

«^  IdO.  «  s^  e».  M>boo,  17  ViW.  334.  99d 

esp.  fj07d>lb.  246. 
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V  became  such  fturety,  or  when  he  so  became  liable  for  the 
*'  debt  of  such  bankrupt:,  notice  of  any  act  of  bankruptcy, 
'*  or  that  he  was  insolvent,  or  bad -stopped  payment;  pro- 
vided that  the  issuing  a  commission  of  bankrupt,  although 
such  commission  shall  afterwards  be  superseded,  shall  be 
'*  deemed  such  notice ;  and  every  person  against  whom  any 
such  commission  of  bankrupt  has  been  or  shall  be  awarded, 
and  who  has  obtained  or  shall  obtain  his  certificate,  shall 
be  discharged  of  all  demands  at  the  suit  of  every  such  per« 
son  having  so  paid,  or  being  hereby  enabled  to  prove,  or 
to  stand  in  the  place  of  such  creditor,  with  regard  to  his 
debt  in  respect  of  such  suretyship'  or  liability,  in  like 
manner  to  ail  intents  and  purposes  as  if  such  person  had 
been  a  creditor  before  the  bankruptcy  for  the  whole  of 
the  debt  in  respect  of  which  he  was  surety  or  was  so  li- 
••  able." 

By  the  foregoing  section,  the  certificate  of  a  bankrupt  is  a 
bar,  not  only  to  an  action  at  the  suit  of  the  surety  for  the  re- 
covery of  money  paid  in  discharge  of  the  original  debt,  but 
to  any  action  for  tne  consequential  damage  accruing  from  the 
non-payment,  by  the  bankrupt,  of  the  original  debt  when  due; 
and  therefore,  where  the  acceptor  of  an  accommodation  bill 
brought  an  action  against  the  drawer,  who  had  become  bank- 
rupt, for  not  providing  him  with  funds  to  pay  the  bill  when 
due,  whereby  be  had  incurred  the  costs  of  an  action,  and 
was  obliged  to  sell  an  estate,  in  order  to  raise  money  to  pay 
the  bill,  the  certificate  was  held  to  be  a  good  bar  \ 

The  plaintiff  accepted  a  bill  of  exchange  *,  payable  at 
a  future  day,  for  the  accommodation  of  the  defendant  After- 
wards, and  before  the  bill  became  due,  the  defendant  com- 
mitted an  act  of  bankruptcy.  The  bill  was  dishonoured. 
A  commission  issued,  but  was  shortly  afterwards  super- 
seded. A  meeting  of  the  defendant's  creditors  was  then 
held,  and  time  was  given  him.  The  plaintiff  then  accepted 
another  bill  for  the  purpose  of  taking  up  the  former  dis- 
honoured bill,  including  also  interest  and  stamp.  This  last 
bill  was  indorsed  by  J.  S.  as  an  additionfil  security  to  the 
holders,  who  required  it  Afterwards  an  effectual  commis* 
sion  issued  upon  the  original  act  of  bankruptcy,  under  which 
the  defendant  obtained  his  certificate.  The  plaintiff,  at  a 
subsequent  day,  when  the  second  bill  became  due,  paid  it 
It  was  holden,  that  the  giving  of  the  second  acceptance  for 


•d  Vao  Ssndau  t.  Conbie,  3  B.  &  A.  13.     c  Stedman  ▼.  Martinnant,  13  Ettt, 

427.  * 
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the  prior  debt  did  not  discharge  the  original  debt  for  which, 
the  plaintiff  had  become  surety  before  the  act  of  bank- 
ruptcy; and  in  paying  that  second  bill  the  plaintiff  was  only 
paying  the  same  debt  which  he  was  liable  to  pay  as  surety 
for  the  defendant  upon  the  first  bill;  and  consequently  that 
this  was  a  case  within  the  preceding  section  of  the  stat.  49 
G.  3.  c.  191.  by  which  the  surety  for  a  debt  proveabie  under 
a  conimission,  though  not  paid  by  him  until  after  the  issu- 
ing of  the  commission,  shall  stand  in  the  place  of  .the  original 
creditor  ^s  to  the  whole  of  the  debt  so  paid.  The  act,  how- 
ever, provided,  that  it  should  not  extend  to  a  person  who, 
when  he  became  surety,  had  either  notice  in  fact  of  the  act 
of  bankruptcy  committed,  or  implied  notice  from  the  issu- 
ing of  the  commission,  though  such  cofnmission  were  after- 
wards superseded.  But  the  plaintiffs  case  did  not  fall 
within  this  proviso,  for  his  suretyship  had  commenced  be- 
fore the  issuing  of  the  commission,  afterwards  superseded. 
The  debt  was  not  affected  with  the  implied  notice:  it  was 
a  debt,  therefore,  proveabie  under  the  commission,  and  was 
consequently  barred  by  the  certifictite. 

A.,  B.,  and  C,  entered  into  a  bond  ^  to  the  king,  theconditron 
of  which  was  that  A.,  as  sub-distributof  of  stamps,  should 
^eli  and  truly  account  for  all  stamped  Tellum  which  he  should 
receive,  and  should  pay  to  the  commissioners  the  duties 
payable  for  such  stamped  rellum,  and  also  the  price  of  such 
yeliom,  together  with  all  monies  which  he  should  receive  on 
account  of  the  duties  on  personal  legacies  and  stage  coaches. 
A.,  as  subdistributor,  becomes  indebted  to  the  king  in  a  cer- 
tain sum,  and  afterwards  becomes  bankrupt,  and  obtains  his 
certificate.  A  scire  facias  having  afterwards  issued  upon 
the  bond,  B.,  one  of  the  sureties,  paid  a  sum  of  money  to 
compromise  the  suit,  and  a  certain  other  sum  in  defenaing 
the  same.  Held,  in  an  action  brought  by  the  surety  to  re* 
cover  these  sums  from  the  bankrupt,  that  A.  was  a  person 
'*  surety  for  a  debt"  of  the  bankrupt,  within  the  meaning  of 
the  496.  3.  c.  1^1.  s.  8. ;  and,  consequently,  that  the  latter 
was  protected  by  his  certificate.  Held  also,  that  the  general 
plea  of  bankruptcy  was  well  pleaded. 

A  contingent  debt  secured  by  a  penalty,  as  to  indemnify 
a  parish  against  the  maintenance  of  a  bastard,  is  not  a  debt 
proveabie  under  the  commission,  and  the  obligee  is  not  there- 
fore discharged  by  his  certificate*  from  expenses  incurred 
subsequent  to  his  bankruptcy. 

•  f   WcKott  V.  Hodges,  6  B.  &  A.  12.         f  O^eneen  of  St.  Martin  id  the  Fidds 

V.  Wuien,  iB.lc  A.481. 
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The  plea  of  bankruptcy  is  not  a,  plea  to  the  action,  but 
a  personal  discharge  only  ^;  hence,  where  an  action  of  as- 
sumpsit was  brought  against  A.  and  B.  jointly  as  partners, 
and  A*  pleaded  a  Judgment  recovered,  and  B.  pleaded  his 
bankruptcy,  and  thereupon  the  plaintiff  entered  a  nolle  pro^ 
sequi  as  to  B. ;  it  was  holden  tnat  the  plea  of  bankruptcy 
only  discharged  BJ,  and  farther,  that  the  entry  of  the  nolle 
prosequi  as  to  B.  did  not  discharge  the  action  as  to  A. ;  for 
it  was  not  like  a  retraxit,  which  is  a  total  relinquishment  of 
the  suit 

Where  the  plaintiff's  demand  rests  in  damages,  and  can* 
not  be  ascertained  without  the  intervention  of  a  jury,  it 
cannot  be  proved  under  the  defendant's  commission.  Hence 
bankruptcy  is  not  any  plea  in  bar  to  an  action  of  trespass 
for  mesne  profits,  because  the  damages  are  uncertain  ^.  Nor 
to  an  action  of  trover,  though  the  conversion  happened  be- 
fore the  bankruptcy  *•  Nor  can  the  bankruptcy  of  the  lessee 
be  pleaded  in  bar  to  an  action  of  covenant  brought  against 
him,  for  rent  arrear,  subsequent  to  his  bankruptcy*. 

But  now,  by  stat  496.  3.  c.  12\.  (90th  June^  1809)  s.  19. 
it  is  enacted,  **  That  in  all  cdses,  in  which  a  commission  of 
bankrupt  shall  be  sued  forth  against  any  person^  after  the 
passing  of  this  act,  and  such  person  shall  be  entitled  to 
any  lease  or  agreement  for  a  lease,  and  the  assignees  shall 
accept  the  same,  and  the  benefit  therefrom,  as  part  of  the 
bankrupt's  estate,  the  bankrupt  shall  not  be  liable  to  pay 
"  the  rent  accruing  due  after  such  acceptance  of  the  same» 
"  nor  shall  he  be  liable  to  be  in  any  manner  sued  in  respect 
of  any  subsequent  non-observance  or  non- performance  ot 
the  conditions,  covenants,  or  agreements  therein  contained  r 

Erovided  that  the  lessor  or  person  agreeing  to  make  sueb 
»se,  his  heirs,  executors,  administrators,  or  assigns,  may 
'*  (if  the  assignees  shall  decline,  upon  their  bein^  required 
*'  so  to  do,  to  determine  whether  they  will  or  will  not  so 
accept  such  lease  or  agreement  for  a  lease)  apply  by  peti- 
tion to  the  Lord  Chancellor,   Lord  Keeper^  or  Lords 
Commissioners  of  the  Great  Seal,  praying  that  they  may 
**  either  so  accept  the  same,  or  deliver  up  the  lease  or  agree-' 
ment  for  the  lease,  and  the  possession  of  the  premises,  who 
shall  .thereupon  make  such  order  as  shall  seepa  meet  and 
just,  and  which  shall  be  binding  on  all  parties.** 

.   If  a  lessee  covennnts  not  to  assign,  and  becomes  bankrupt, 

b  Noke  and  another  T.  iDgfaam,  1  Will.'   k  GoodtiUe  ▼.  North,  Doiig.  583.  ' 

SO.         -    *  1  Pftfker  V.  Norton,  6  T.  R.  606. 

1  Sec mt.  10  Ann. c.  1S«i;  3.  n  Auiiol  T.llUta,  4  T.  R. M» 
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abd  bis  assignees  take  to  the  lease,  his  covenant  is  dischaiged 
by  th^  foregoing  section,  although  a  breach  of  it  had  become 
impossible,  by  reason  that  he  no  longer  had  the  subject  mat- 
ter respecting  which  the  covenant  was  made.  And  therefore 
if  he  comes  in  again,  as  assignee  of  his  assignees,  he  shall  not 
be  charged  with  this  covenant,  and  it  is  no  breach  if  he  as- 
signs % 

In  assumpsit  on  a  promise  to  pay  plaintiff  a  certain  sum 
irweek^  fof  the  support  of  an  illegitimate  child  the  plaintiff 
tad  had  by  the  defendant,  bankruptcy  having  been  pleaded. 
Lord  Elienborough  held,  that  as  to  any  arrears  which  had 
accrued  before  the  bankruptcy,  the  bankruptcy  would  ope- 
rate as  a  discharge,  but  as  no  proof  of  subsequent  arrears 
would  have  been  admitted  under  the  commission,  the  defen- 
dant  was  liable  for  such  arrears.     . 

3*  sold  a  ship  to  A.,  with  a  covenant  that  he  had  a  good 
title,  though  in  fact  he  had  nonei^:  afterwards  B.  became  a 
bankrupt,  aud  A.  sustained  damages  by  paying  the  value  of 
the  ship  to  the  true  owner ;  it  was  holden  in  an  action  on 
the  covenant  by  A.  against  B.,  stating  the  special  damage^ 
that  B.'s  certificate  was  no  bar. 

This  plea  of  bankruptcy^  will  not  avail  a  person  agaidit 
whom  a  second  coqimission  of  bankruptcy  baa  issued,  unless 
he  has  paid  15s.  in  (he  pound  under  that  commission,  al- 
though the  creditor  who  sues  him  has  signed  the  certificate; 
for,  hy  Stat  5  Geo.  3.  c.  30.  s.  9.  (the  first  statute  which  pro- 
vides for  the  case  of  a  second  bankruptcy)  the  person, on\y  of 
the  bankrupt  is  protected,  if  his  effects  are  not  sufficient  to 
make  a  dividend  of  15s.  in  the  pound.  It  roust  appear 
affirmatively  that  the  estate  has  produced  15s.  in  the  pound; 
evidence  (bat  it  will  probably  produce  so  much '  is  not  suffi- 
cient 

If  a  defendant  rely  on  a  certificate  under  a  second  commis- 
sion of  bankruptcy '  under  which  he  has  not  paid  15s.  in  the 
Eouqd,  it  will  be  sufficient  for  the  plaintiff,  in  order  to  deprive 
im  of  the  benefit  of  it,  to  produce  the  proceedings  under  the 
fiormer  commission,  and  prove  that  he  submitted  to  it,  witb« 
out  proving  the  trading,  act  of  bankruptcy,  and  other  facts» 
wbich  are  necessary  to  support  the  commission  as  against 
ikird  persons. 

• 

n  Qotd.GlieeitT.8iiiiai,6Tftoiit.796.    q  FlUlpott  t.  Coidm,  6  T.  11%  SST. 
o  Miller  t.  VfhettenbiU7»  I  Ciiiq;>.  N.       Thomtoii  t.  Dallas,  Doug.  46. 
P.  C.42S.  r  Coyerly  t.  Morl^,  16  BaM,  SS6. 

p  Hanuoeoil  ▼.Toulmin,  7  T.  R.  6IS.     a  HaTiland  t.  Co«k,  5  T.  R.  6S5r 

3  Eip.  11.  P.  C.  195. 
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A  a  action  againft  a  bankrupts  who  baa  obViip^  hia  certU 
(icate  under  a  second  commission,  on  a  cause  of  action  accru* 
ing  before  his  second  bankruptcy,  may  be  maintained,  before 
a  dividend  has  been  made,  or  the  period  for  making  it  allowed 
by  Stat  5  Geo.  2.  c.  90.  s.  37.  ia  elapsed,  if  evidence  be  ad* 
duced  to  shew,  that  it  is  not  probable,  from  the  state  of  the 
effects  in  the  hands  of  the  assignees,  that  the  bankrupt  will  be 
able  to  pay  15s.  in  the  pound. 

The  proving  a  debt  under  a  commission  issued  against  a 
person  who  had  before  compounded  with  his  creditors,  and 
whose  estate  under  the  commission  bad  not  nor  would  pro- 
duce 16s.  in  the  pound,  but  who,  before  he  became  a  bank- 
rupt, paid  the  creditors  with  whooi  he  compounded,  the  fiiU 
amount  of  their  debts,  was  held  to  discharge  the  bankrupt  in 
respect  of  his  future  estate  and  effect^  from  an  action  fojr  ^e 
debt  so  proved*. 

Evidence  of  the  Pha  of  Bankruptcy. -r^The  only  evidence 
required  to  support  th^  general  pl^  of  bankruptcy  is  the 
production  of  the  certificate  allowed  by  the  cnaocellor*: 
out  the  creditor  may  avoid  th^  certificate  by  shewing  that 
it  was  obtained  uofiiiriv  apd  by  fraud'  (  aa,  if  some  of  the 
creditors  have  beep  inoMced  by  money,  or  notes  fpr  money, 
having  been  given  to  tb^m  by  a  confidential  frieiid  of  the 
bankrupt,  to  aign  tb^  certificate,  the  certiQcate  is  void,  wbe> 
ther  the  ba^nkrvpt  kq§w  of  (b^  mpnqy  bf^ving  haen  given  or 
not^ 

The  certificate  will  not  be  a  bar,  if  the  eieditor  can  shew 
a  concealment  to  the  value  of  KM.,  but  on  the  other  hand,  the 
bfl«ikTupt  may  shew  that  the  conoeidment  waa  not  wilful  or 
fraudulent^ 

By  Stat  a  Geo.  2.  c.  90.  s.  13.  tfie  bankrupt  shall  not 
avail  himself  of  the  certificate  in  the  following  caaea. 

1.  **  If  upon  the  fnarriace  of  any  of  l|is  children  he  shall 
"  have  given  above  the  vtuue  of  lOOl.  unless  he  shall  prove 
**  by  bis^  books  or  otherwise,  upon  oath,  before  the  com-' 
'*  missioners,  that  he  had  at  the  time,  over  and  above  the 
^'  value  so  givoi,  auffici^nt  to  pay  all  faia  creditora  their 
^  debts:" 

%  "  Or  if  he  shall  have  lost  in  any  one  day,  at  ^  gfun^ 
"  or  lijy  tiavinj^  a  sbi^re  if)  tbe  atakea  pf  b?(ti^  oi»  qi^er  aii^ 


t  Jelfiv.Banard,  1  Bot.  ft  Pid.  497.       j  HbQaadT.Pftl]|ier,|Bo|.ftPii].  96. 
-Q  Re^d  T- Sowertiy,  3  H  ft  8. 71.  s  Catlicwt  y.  Blackwood,  D.F*  Sa.    ' 

s  RobtMiT.CilBB,  Oong.taS. 
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the  value  of  five  pounds,  or  lOOl.  in  the  whole,  within  tmehe 
months  next  preceding  ihe  bankruptcy'*  (48) : 

3.  '*  Or  if  within  one  year  before  he  became  a  bankrupt  he 
Bhall  have  lost  lOOl.  by  any  contract,  with  respect  to  any 
stock  of  any  company  or  corporation,  or  any  parts  of  any 
S^  **  public  funds  or  securities,  where  the  contract  was  not  to  be 

t  .     **  performed  within  one  week  from  .the  making  such  contract; 

*•  or  where  the  stock  was  not  actually  transferred  or  delivered 
**  in  pursuance  of  the  contract" 

The  preceding  clauses,  being  penal,  are  construed  strictly. 

The  certificate  is  void,  if  siraature  of  one  of  the  creditors 
f  has  been  obtained  by  a  promise  from  the  bankrupt  to  pay 

that  creditor  his  whole  debt*. 

By  Stat  49  &  3.  c.  121.  s.  6.  it  is  enacted,  *•  That  after 
**  Jan.  1,  1810,  if  assignees  (who  are  indebted  to  the  estate  of 
**  the  bankrupt  in  lOOi.  or  upwards)  in  respect  of  money 
*'  come  to  their  hands  as  assignees,  and  wilfully  retained  or 
*'  employed  by  them  for  their  own  benefit,  shall  become 
**  bankrupt,  the  certificate  which  may  be  obtained  by  them 
**  shall  only  have  the  effect  of  freeing  a  person  from  arrest 
**  and  imprisonment,  but  the  future  effects  of  such  assignees 
**  shall  remain  liable  for  so  much  of  their  debt  to  the  estate 

of  the  bankrupt,  as  shall  not  be  paid  by  dividends  under 

their  commission,  with  interest ;  (tools  of  trade,  necessary 
'*  household  goods  and  furniture,  and  necessary  wearing  ap- 
*'  parel  of  bankrupt  and  wife  and  children  excepted.)'* 

And  by  the  14tb  section  of  the  same  statute  it  is  enacted, 
''  That  after  the  20th  June,  1809*  it  shall  not  be  lawful  for 
**  any  creditor,  who  has  or  shall  have  brought  aqy  action,  or 
"  instituted  any  suit  against  any  bankrupt  in  respect  of  any 
*'  demand  which  arose  prio/  to  the  bankruptcy,  or  which 

a  FhUlipt  T.  Dicsi,  16  But,  MS. 


(48)  Insuring  in  the  lottery  is  not  gaming  within  the  meaning  of 
this  cUuse,  Lewis  v.  Piercy,  1  H.  BL  29.  Nor  keeping  a  lottery 
office.  Ex  parU  Richardson.  Co.  B.  L.  5th  edit  p.  463.  The 
7th  section  of  the  stat.  5 'Geo.  2.  c.  30.  does  not  vacate  th^  certifi- 
cate for  gaining,  but  the  12th  secCion  enacts,  that  nothing  in  this  act 
shall  be  construed  to  give  any  benefit  to  any  bankrupt  who  loses 
the  sum  of  51.  at  play ;  the  12tb  section  therefore  myst  be  considered 
as  a  qualification  restraining  the  operation  of  the  7th,  and  evidence 
of  such  loss  may  be  giyeaon  the  similiter  to  the  general  plea  of 
bankruptcy.    Hughcf  v.  Morley»  1  B.  &  A.  22. 
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**  might  have  been  proved  as  a  debt  under  the  commission, 
**  to  prove  a  debt  under  such  commission  for  any  purpose 
**  whatever,  or  to  have  the  claim  of  a  debt  entered  upon  the 
proceedings  under  such  commission,  without  relinquish- 
ing  such  action  or  suit,  and  all  benefit  from  tbejsame^ ;  and 
that  the  proving  or^so  claiming  a  debt  under  a  commission, 
bj  any  creditor,  shall  be  (deemed  an  election  by  such  credi- 
tor, to  take  th^  hern^t  of  such  commission  mth  respect  to 
the  debt  so  proved  ^  or  claimed  by  him  ;  provided  always, 
**  that  such  creditor  shall  not  be  liable  to  the  payment,  to  the 
'  bankrupt  or  his  assignees,  of  the  costs  of  such  action  or. 
suit  which  shall  be  so  relinquished  by  him :  and  provided 
also^  that  where  any  such  creditor  shall  have  brought  any. 
"  action  or  suit  against  ^uch  bankrupt  joii^tly  with  any  other 
'*  person  or  persons,  his  relinquishmg  8U9h  action  or  suit 
'*  against  such  bankrupt  or  bankrupts,  shall  not  in  any 
**  manner  affect  such  action  or  suit  against  such  other  person 
•f  or  persons.'* 

It  seems  t^at  proving  a  debt  under  a  commission  is  an 
election  within  ttie  forgoing  ^section,  which  deprives  the 
creditor  of  his  remedy  by  action  against  the  bankrupt^  in  the 
cases  excepted  in  stat  5  Geo.  !2.  c.  30.  s.  9.  But  this  clause 
does  not  extend  to  prevent  a  creditor  who  proves  a  joint  debt 
under  a  commission  against  one  partner  from  suing  the 
others*.  The  drawer  of  a  bill  of  exchange,  who  has  paid  the 
amount  to  the  holder  after  a  commission  of  bankruptcy  issued 
against  the  acceptor,  may  sue  the  acceptor  before  he  has 
obtained  his  certificate  and  arrest  him  upon  the  bill,  not- 
withstanding the  holder  has  proved  the  bill  under  the  com- 
mission^ 

Two  parcels  of  goods  were  sold  at  different  times,  and 
paid  for  by  bills ;  the  vendee  afterwards  becoming  bankrupt, 
the  vendors  proved,  under  the  commission,  for  the  amount  of 
the  first  parcel,  they  then  holding  the  bill  given  in  payment 
for  the  same ;  the  bill  for  the  other  parcel  having  been  ni^- 
ciated  by  them  prior  to  the  bankruptcy,  and  being  at  the  tfme 
of  the  bankruptcy  outstanding,  was  afterwards  dishonoured : 
it  was  holden*  that  the  vendors  were  not  precluded  by  the 
Stat  49  G.  3.  c.  121.  s.  14.  from  suing  the  bankrupt  for  the  • 
amount  of  the  last  parcel  of  goods. 

b  See  HoweU  ▼.  CoOedg^'STatiBt.  e  Heath  ▼.'  II&llr4  Tnmt.  SSS.    See 

174.  ebb  Youdi^  t.  Glesi,  16  Eat t  362. 

cSce  WetsoD  t.  Medei,   1  B.  «c  A.  f  Meed  t. Bra^em,  3  M.  Its.  91. 

121.  and  poet  g  WatK>n  y.  Medez,  1  B.  ft  A.  121. 

d  Read  ▼.  Sowerbj,  3  M.  ft  S.  78. 
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DedamtHin  upoh  fiHir  bills  of  exdiange^  Ptea  in  bar, 
that  defendant  was  indebted  to  plaintiff  in  divera  Iai|[|e  Bums 
of  money  for  goods  sold ;  and  tnat,  for  securing  to  the  phin^ 
tiffk  tibe  ittid  sereral  sums  of  nK>ney,  defendant,  bclbre  his 
bankrtiptcy,  accepted  a  bill  of  exchange  drawn  by  the  plain* 
tifls,  Ibr  aind  in  payment  of  one  of  the  said  sereral  suins  of 
money  in  which  he  was  so  indebted  as  afoieaaid ;  and  that 
be  bad  accepted  each  of  the  several  bills  of  exchange^  for 
which  the  action  was  brotight,  in  nayment  of  one  other  of 
the  said  several  sums  of  money  in  which  he  so  stood  indebted 
as  aforesaid.  The  plea  then-stated  that  defendant  had  duly 
become  bankrupt ;  and  the  bills  of  exchange  mentioned  inf 
the  declaration  were  proveable  Under  the  commissioo,  and 
that  the  plaintiflh,  being  creditors  of  the  defendant  for  the 
amount  of  the  money  comprised  in  all  the  sereral  bills, 
proved  the  amount  of  one  bill  only  under  the  commission* 
and  thereby  made  their  election  to  take  the  benefit  of  the 
commission,  not  only  with  respect  to  the  debt  proved,  but 
also  as  to  die  bills  and  debts  mentioned  in  the  declaration. 
Held,  upon  demurrer,  that  this  plea  could  not  be  supported ; 
first,  because  the  proof  of  a  aebt  under  the  commission  oi^ 
bankmptcry  cannot  be  pleaded  in  bar  to  an  action  at  law 
brooghtfor  the  same  debt;  secondly,! that  the  election  of 
the  creditor  to  take  the  benefit  of  the  commission,  is  confined 
by  the  40  6. 3.  c  131.  s.  14.  to  the  debt  actually  proved, 
mid  do^  not  extend  to  distinct  debts  ejusdem  generis  due 
at  the  same  time; 

An  express  promise  (49)  by  a  bankrupt  after  having  ob« 
tained  his  certiacate,  to  pay  an  antecedent  debt,  is  binding^ ; 
but  if  the*  promise  be  to  pay  when  he  is  able,  the  plaintiff 
must  prove  ability  at  the  time  of  actk>n  brought  ^ 

In  the  case  of  an  express  promise  after  certificate  the 
pfatintiff  is  not  obliged  to  declare  apeciaUy  ^  but  OMy  dedam 

h  Otttaj  a  tnMber  v.  OnwwMd,   1  Willteau  T.DgrAi^  FmWsM.  P.  C. 

6  B.  a  A.  Si.  68.  dtei  RiuieU  t.  HudmaD,  B.  R. 

i  thiemaii  v.  rentoD,  Cbwp.  644.  M.  3S  0.  .3. 8.  P. 

k  Bcifcrd  t.  &tnndtrg,  S.  H.  Bl.  IIS. 

pdt  a  Jot.)   Stacnt*  Idd.  IjOQglibo* 
•  lOapi,  C  J* 


(49)  The  promise  must  be  precise  and  positive ;  for  if  it  be  given 
by  the  bSnkmpt  in  kxae  general  terms,  e.  g.  **  that  his  effects  will 
pay  20«.  in  the  pound,  and  tkia  he  will  pay  evenr  hody,**  it  will  Wt 
be  hinding.  Lynbury  v.  Weightmsh,  o  £ip.  A.  P.  C.  198.  El- 
lenborougE,  C.  J. 
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on.the  original  cause  of  action ;  and  if  the  bankniptcy  be 
pleaded  the  plaintiff  may  give,  the  subsequent  promise  iii 
evidence. 

If  a  bond  for  the  payment  of  money  has  been  forfeited  be- 
fore bankruptcy  "*»  quaere,  whether  payment  of  interest  by 
the  bankrupt,  after  certificate,  will  render  him  liable  to  he 
sued  on  the  bond  ? 

By  Stat  5  Geo.  2.  c.  90.  s.  9*  "'  If  any  commission  shall 
**  issue  against  any  person  who  shall  have  been  discharged  by 
"  that  act^  or  shall  have  compounded  with  his  creditors^  or 
delivered  to  them  bis  estate  or  effects,  and  been  released  by, 
them,  or  been  dischaiiged  by  any  act  for  the  relief  of  in- 
solvent debtors,  the  b^y  only  of  such  person  conforming 
to  the  act,  &c.  shall  be  free  from  arrest  and  imprisonment; 
^  but  the  future  estate  and  effects  shall  remain  liable.'*  The 
true  construction  of  this  clause  is,  that  the  compositions  it 
contemplates  are  not  such  as  are  limited^  and  extend  to  a 
particular  description  of  creditors  only,  but  to  such  as  are 
general,  and  would  admit  all  creditors  of  whatever  descrip- 
tion they  may  be.  Hence  a  deed  of  composition,  framed 
only  for  the  joint  creditors  of  two  bankrupts,  under  which 
seven  of  the  joint  creditors,  whose  debts  exceeded  2000/.  ac- 
cepted of  the  proffered  composition  of  3s,  in  the  pound,  but 
which  was  not  signed  or  accepted  by  three  other  joint  credi- 
tors, whose  debts  amounted  to  92/.  nor  by  the  separate  credi- 
tors of  one  of  the  bankrupts*,  is  not  such  a  **  compounding 
with  his  creditors*'  as  will,  within  the  foregoing  clause,  avoid 
the  effect  of  a  subsequent  certificate  under  a  commission  of 
bankrupt,  to  protect  the  future  estate  and  effects  as  well  as 
the  person  of  one  of  the  bankrupts,  who  was  afterwards  sued 
to  judgment,  aAd  bad  execution  levied  on  his  goods  by  one 
of  his  separate  creditors. 

Of  Discharge  by  CeirtificaU  inforein  Country. -^Vfhit  is 
a  discharge  of  a  debt  in  tbe  country  where  it  is  contracted,  ft 
a  discharge  of  it  every  where  (50). 

Hence,  if  a  bankrupt  in  Ireland,  obtain  his  certificate' there^ 
and  come  into  England,  be  will  be  discharged  by  Such  certi- 

t  ft 

m  Alsop  T.  Brown,  Doug.  191.  Sittiii|^  after  Trin.T.  54  Geo.  3.60- 

B  Norton  t.  Shaket{Mur^  15  fiait,  619.       nm  GHl^bB,  C.  J.  8.  P. 
Cinltog.  T.'  Oftkley,  C.  B.    London 


(50)  This  principle  was  T«cdgoiced  in  Hunter  v.  Fdtts,  41VR% 
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ficate  fxota  a  debt  contracted  in  Ireland,  prior  to  the  commiS' 
sion*. 

So  where  the  defendant  gave  the  plaintiff,  at  Baltimore  in 
America,  where  both  were  resident,  a  bill  of  exchange  drawn 
by  the  defendant  upon  a  person  in  England,  which  bill  was 
afterwards  protested  here  for  non-acceptance ',  and  the  de- 
fendant afterwards,  while  he  waa  resident  abroad,  became  a 
bankrupt  there,  and  obtained  a  certificate  of  discharge  by  the 
hw  of  that  state ;  it  was  holden,  that  such  certificate  was  a 
bar  to  an  action  here  upon  an  implied  assumpsit  to  pay  the 
bill  in  consequence  of  the  non-acceptance  in  £ngland ;  Law* 
rence»  J.  observing,  that  when  the  plaintiff  agreM  to  take  the 
bill  in  question,  the  promise  in  eiSect  was  this,  to  pay  the 
money  in  America,  if  it  were  not  paid  here.  Then  the  bill 
having  been  refused  acceptance  here,  the  implied  promise  to 
pay  the  money  arose  in  America,  and  consequently  the  defend- 
ant's certificate  was  a  bar  to  the  demand. 

But  a  discharge  under  a  commission  of  bankrupt  in  a  fo- 
reign country,  is  not  an v  bar  to  an  action  for  a  debt  contracted 
here  with  a  subject  of  tnis  country^. 

Set-off.— 'By  Stat  5  Geo.  2.  a  SO.  s.  98.  '*  Where  it  shall 
appear  to  the  commissioners,  or  the  major  part  of  them, 
that  there  hath  been  mutual  credit  given  by  the  bankrupt 

**  and  any  other  person,  or  mutual  deots  between  the  baoK- 
rupt  and  any  other  person,  at  any  time  before  tuch  person 
became  a  bankrupt,  the  commissioners,  or  the  major  part 
of  them,  or  the  assignees  of  such  bankrupt's  estate,  shall 
state  the  account  between  them,  and  one  debt  may  be  set 
a^inst  another,  and  what  shall  appear  to  be  due  on  either 
side  of  the  balance  of  such  account,  and  on  settins  sudi 

'*  debts  against  one  another,  and  no  more,  shall  be  claimed 

*'  or  paid  on  either  side  respectively.** 

It  baa  been  holden,  that  the  term  mutual  credit  in  the 
fbrq;oing  statute  is  not  confined  \o  pecuniaiy  demands  liqui- 
date at  the  time,  but  that  it  extends  to  cases  where  the 
creditor  has  been  entrusted  with  that  which  may  become 
productive  of  value;  provided  he  was  so  entrusted  before 
the  bankruptcy  of  the  debtor. 

'  A.,  a  merchant,  employed  B.,  a  bix>ker,  to  effect  policies 
and  sell  goods,  and  entrusted  him  with  the  policies;  A. 
being  indebted  to  B.  for  premiums  of  insurance,  and  having 
obtained  an  advance  of  money  upon  a  pledge  of  goods  placed 

o  B«l]«BtiB€  T.GQldins^  Oo.B.U6tb   p  FMtor  t.  Bmim,  6  Euft*t  R.  IM. 
edit  p.  499.  q  SmiUi  T.  Buehaaui,  1  EagtV  R.  & 
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• 

in  B/s  bands  for  Bale,  but  not  on  those  goods  to  the  exclusion 
of  A.'sgeneml  credit,  became  bankrupt.  Afterwards  a  loss 
happened,  and  B.  received  it  from  the  underwriters :  held' 
that  this  was  a  mutual  credit,  within  the  foregoing  statute, 
and  that  B.  might  retain  the  sum  received  tor  the  loss,  in 
liquidation  of  his  advance  as  well  as  of  the  balance  due  for 
premiums. 

An  underwriter  cannot  set-off",  as  a  mutual  credit,  a  loss 
accruing  after  the  bankruptcy  of  the  assured,  against  pre- 
miums of  the  same  and  other  policies  du6  before  the  bank- 
ruptcy from  the  assured,  who  was  himself  bis  own  insurance 
broker  in  effecting  those  policies.  Neither  can  he  set-off 
returns  of  premium  upon  voyages  not  complete  before  the 
bankruptcy,  although  the  underwriter  must,  upon  the  con- 
clusion of  the  adventure,  necessarily  become  debtor  to  the 
assured,  either  for  a  loss  or  a  return  of  premium. 

An  underwriter,  in  anaction  by  the  assignees  of  a  bankrupt 
assured  upon  a  loss  which  happened  after  the  bankruptcy, 
may  set-off'  a  sum  due  to  him  for  premium^  on  the  balance 
of  accounts  between  the  bankrupt  and  himself. 

Where  i.  S.  being  desirous  of  making  a  shipment  for  his 
own  risk  and  advantage,  but  not  in  his  own  name,  represented 
to  the  merchants,  through  wlioni  the  shipment  was  to  be  made, 
that  the  goods  were  the  property  of  A.  and  shipped  on  his 
account,  and  A.  accordingly,  by  the  desire  of  J.  S.  wrote  to 
those  merchants,  stating  the  party  to  be  so,  and  directing 
them  to  insure,  and  to  advance  money  to  J.  S.  on  the  goods 
which  was  done :  Held*,  that  this  was  a  credit  given  to  A. 
by  J.  S,  by  the  delivery  of  goods,  in  its  nature  likely  to  termi- 
nate in  a  debt  and  that  therefore,  J.  S.  having  subsequently 
become  bankrupt,  A.  was  entitled  to  recover  the  proceeds  of 
the  shipment  from  the  merchants,  and  to  set-off  against  a 
debt  due  from  the  bankrupt  to  him,  it  being  a  case  of  mutual 
credit  within  the  foregoing  stat  5  G.  2.  c.  30.  s.  ^8. 

B.  being  indebted  to  defendant,  previously  to  his  bank- 
ruptcy, deposited  a  bill  of  exchange  with  the  defendant,  not 
for  the  satisfaction  of  the  debt,  but  for  the  purpose  of  raising 
money  thereon,  and  an  advance  was  accordmgly  made ;  after 
the  bankruptcy,  the  assignees  tendered  to  the  defendant  the 
amount  of  the  money  advanced,  and  demanded  possession  of 
the  bill,  which  being  refused,  the  assignees  brought  trover  for 

r  dm  V.  Smith,  5  Taunt.  66.  .  u  Eanim'  k  othen  tMigneet  t.  Cato, 

•  Glennie  t.  Edmunds,  4  Taunt.  775.  A  B.  Jt  A.  Sdl. 

t  Graham  v.  RuMen,  S  M.  fr  S.  49S. 
Sec  also  2  Marsh,  561. 
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the  bilU  and  it  was  held'  that  they  were  entitled  to  recover, 
this  not  being  the  case  of  mutual  credit.within  the  statute, 
the  bill  having  been  deposited  for  a  specific  purpose  without 
reference  to  the  general  account 

Plea  of  Se(-o/f.— It  was  formerly  holden  that  a  set-off 
could  not  be  allowed  as  against  the  assignees  of  a  bankrupt^  ; 
but  in  a  modem  case,  where  an  action  was  brought  by  the 
assignees  of  a  bankrupt,  the  court  said,  they  were  clearly  of 
opirfion  that  the  defendant  might  set-off  a  debt  due  to  him 
ffom  the  bankrupt*.  The  debt,  however,  intended  to' be  set- 
off, must  have  accrued  before  the  act  of  bankruptcy*;  for 
where  defendant  attempted  to  set-off  a  note  which  had  been 
indorsed  to  him  after  the  bankruptcy,  the  court  resisted  the 
attempt. 

So  defendant  cannot  set-off  cash  notes  issued  by  the  bank* 
rupt^f  payable  to  J.  S.  or  bearer,  though  the  notes  bear  date 
before  the  bankruptcy,  unless  the  defendant  shews  that  such 
notes  came  to  his  hand  before  the  bankruptcy  (51). 

1*0  enable  the  holder  of  a  bankrupt*s  acceptances  to  avail 
himself  of  them  in  an  action  by  the  assignees  against  himself 
oh  his  own  acceptance,  by  way  either  of  set-off  or  of  mutual 
credit,  be  must  most  distinctly  prove,  either  that  the  obliga* 
tion  on  himself  to  pay  the  bills  so  setroff  subsisted  before  the 
bankruptcy,  or  that  there  was  a  mutual  credit  created  in  the 
origin  of  the  bills ^ 

The  defendants  had  iiccepted  bills  for  the  accommodation 
of  a  trader.  He,  after  committing  an  act  of  bankruptcy,  but 
before  a  commission  was  sued  out,  lodged  money  with  the  de« 
fendants  for  the  purpose  of  taking  up  the  bills,  which  did  not 
become  due  until  after  the  commission  was  sued  out,  and  were 
then  paid  by  the  defendants.  It  was  holden',  that  the  defend- 
ants were  bound  to  refund  this  money  to  the  assignees;  and 

X  Key  V.  Flint,  1  Moore,  (C.  P.)  451.  c  Oophterlony  v*.  Easterby,  4  Taiint. 

y  Rjial  T.  LarkiD,  1  Will.  165.  88S. 

t  Ridoat  ▼.  Brougfh,  Cowp.  133.  d  Tamplin  v.  Diggins,  2  Camp.  N.  P.  C. 

a  Manhy.ChambeiSyStr.  1234.  312. 

b  Dickson  T.Evaxia,  6  T.  R.  57. 


(51)  Lawrence,  J.  observed,  in  this  case,  that  if  the  notes  had  been 
made  payable  to  the  defendant  himself,  he  should  have  thought  it 
reasonable  -evidence  of  their  having  come  to  his  hands  at  the  time 
they  boTfe  date.  N.  The  date  upon  a  promissory  note  is  prima  facie 
evidence  to  shew  that  the  note  existea  before  the  adt  of  bankruptcy. 
1  Starkie,  N.  P.  C.  175. 
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tliat  th^y  wore  not  entitled  to  a  seUotf  under  the  preceding 
statute ;  for  the  statute  is  expressly  cpnjined  to  mutual  credit 
and  mutual  debts  at  any  time  bejore  such  per.son  became  a 
bankrupU  The  money  in  question  was  not  the  bankrupt's 
niouey,  but  the  money  ot*  bis  assignees ;  it  was  always  a  d^bt 
due  to  them,  and  consequently  a  debt  due  from  the  bankrupt 
could  not  be  set-otf  against  it. 


IX.  Of  the  Evidence^  and  Witnesses. 

FouMERLY  in  actions  brought  by  the  assignees  of  a  bank- 
rupt, it  was  incumbent  on  them  to  prove,  in  all  cases : 

1.  That  the  bankrupt  was  a  trader  within  the  meaning  of 
the  statutes. 

2.  The  act  of  bankruptcy. 

3.  That  the  commission  was  regularly  granted. 

4.  The  assignment  to  the  plain tifls. 

5.  A  right  of  action  in  the  assignees. 

But  now  by  stat  49  G.  3.'  c.  121.  s.  10.  ({lassed  20th  June, 
1809)  it  is  enacted,  **  that  after  the  passing  of  this  act,  in 
any  action  now  brought,  or  hereafter  to  b^  brought,  by  or 
against  any  assignee  of  any  bankrupt,  the  commission  of 
bankrupt,  and  the  proceedings  of  the  commissioners  under 
tlie  same,  shall  be  evidence  to  be  received  of  the  petition-^ 
ing  creditor's  debt«  (59)  and  of  the  trading  and  bankruptcy 
of  such  bankrupt,  unless  the  other  party  in  such  action 
**  shall,  if  defendant,  at  or  before  the  time  of  his  pleading  to 
such  action,  and  if  plaintiff,  before  issue  joined,  give  notice 
(53)  in  writing  to  such  assignee  that  fae  intends  to  dispute 


«« 
«< 
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(52)  By  ▼irtae  of  this  clause  even  the  deposition  of  the  petition- 
ing creditor  before  the  commissioners  (being  a  part  of  the  proceed- 
ings) becomes  evidence  of  his  debt  in  all  cases  where  notice  has  not 
been  given  that  it  is  intended  to  dispute  the  petitioning  creditor's 
debt*. 

(53)  The  notice  is  not  to  be  considered  as  part  of  the  defendant's 
evidence.  It  may  be  proved  as  soon  as  the  commission  is  produced, 
and  it  will  immediately  put  the  opposite  partv  upon  supporting  the 
commission  in  the  same  manner  as  before  this  statute  was  miade. 
Decharme  v.  Lane,  2  Campb.  N.  P.  C.  324.    When  defendant  has 

•  Biflse  V.  lUndaU,  2  Canp.  N.  P.  C  493.-  Lawrence,  J. 
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*'  such  matters  or  aiw  of  them ;  and  where  such  notice  shall 
'*  have  been  given,  if  such  assignee  shall  at  the  trial  prove  the 
matter  so  disputed,  or  the  other  party  shall  at  the  trial  ad- 
mit the  same,  the  judge  before  whom  the  cause  shall  be 
**  tried,  shall,  if  he  shall  see  fit,  grant  a  certificate  that  such 
proof  or  admission  was  made  upon  such  trial,  and  such 
assignee  shall  be  entitled  to  the  costs,  to  be  taxed  by  the 
proper  officer,  occasioned  by  such  notice ;  and  such  costs 
shall,  in  case  the  assignee  snail  obtain  a  verdict,  be  added 
to  his  costs,  and,  if  the  other  (mrty  shall  obtain  a  verdict, 
**  shall  be  set  off  or  deducted  from  the  costs,  which  such 
•*  other  party  would  otherwise  be  entitled^  to  receive  from 
*•  such  assignee." 

To  render  the  proceedings  evidence  under  the  forgoing 
statute  it  is  sufficient  to  shew  that  they  are  produced  froid 
the  custody  of  the  solicitor  to  the  commission,  or  to  prove  the 
hand- writing  of  one  of  the  commissioners  before  whom  they 
were  taken  *•  The  statute  is  not  confined  to  cases  where 
the  assignees  are  named  as  such  on  the  record  ^  But  if  the 
title  of  assignees  of  a  bankrupt's  estate,  strangers  to  the  record, 
comes  in  question  incidentally,  it  must  be  proved  in  the  same 
mode  as  before  this  statute,  although  no  notice  of  contesting 

•  CoUiDSonT.Hittettr,3Camp.N.P.C.       251.    Doe  d.  Pring  t.  Hill,  Devon 

30.  8umm.  Au«  1821,  S.  P. 

f  Simmonds  v.  Knight,  3  Camp.  N.  P.  C. 


been  pennitted  to  withdraw  his  plea  and  plead  de  novo^  he  may  give 
the  notice  with  the  second  plea ;  and  that  will  be  sufficient,  although 
no  notice  was  given  with  the  first  plea,  S.  C.  But  where  defendant 
pleaded  the  general  issue  without  giving  notice,  and  afterwards  be- 
fore the  time  for  pleading  expired,  delivered  the  general  issue  again 
with  notice ;  it  was  holden,  that  this  notice  was  insufficient,  for  the 
defendant  oueht  to  have  moved  for  leave  to  withdraw  his  pleaf. 
Notice  served  at  the  same  time  when  the  issue  is  delivered,  with 
notice  of  trial  on  the  back  of  it,  is  too  late.  Richmond  v.  Heapy, 
4  Campb.  207.  The  defendant  had  attended  a  meeting  of  the  com* 
missioncrs,  and  exhibited  the  account  between  him  and  the  bankrupt, 
and  afterwards  made  a  part  payment  to  the  assignee  on  that  account ; 
it  was  holden  in  an  action,  at  the  suit  of  the  assignee,  that  this  was 
primft  focie  evidence  as  i^inst  the  defendant,  that  plaintiff  was  as- 
signee, and  that  it  was  not  necessary  to  produce  the  proceedings 
under  the  commission,  the  defendant  not  having  given  notice  of 
his  intention  to  dispute  the  bankruptcy,  Dickinson  v.  Coward» 
1  B.  and  A.  677. 

t  Pook  V.  BeU,  1  Stsitic,  3:18. 
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the  bankruptcy  has  been  given  by  the  oppositeparty^.  And 
it  is  to  be  observed  that,  under  the  statute,  the  procfeediugs 
are  only  prjm&  facie  evidence,  and  that  witnesses  may  be 
called  by  the  defendant  to  contradict  the  depositions  nespect- 
ing  the  trading,  petitioning  creditor's  debt,  or  act  of  bank- 
rqptcy  \  Where  the  deposition  stated  that  B.  and  his  part^ 
ner  absented  themselves  on  such  a  day,,and  that  they  had  ad- 
mitted, in  a  conversation  with  deponent  (but  not  stating  wh^n 
the  conversation  took  place,)  that  they  had  absented  them- 
selves for  the  purpose  of  avoiding  their,  creditors;  it  wa^ 
holden  S  that  this  was  not  evidence  of  an  act  of  bankruptcy, 
for  it  did  not  appear  that  the  conversation  was  either  contem- 
porary with  the  act  of  absenting  or  immediately  subsequent  to 
it  So  in  like  manner,  where  it  is  attempted  to  prdve  the  pe« 
titioning  creditor's  debt  by  the  deposition,  it  ousht  toappe9r, 
that  the  debt  was  due  at  the  time  of  the  act  of  bankruptcy^  ; 
if  it  only  appear  that  it  was  due  9X  the  date  of  the  commis- 
sion, it  will  not  suffice.  In  proving  the  title  of  assignees  of 
a  bankrupt,  if  the  petitioning  cieditor  was  the  assignee  of 
another  bankrupt,  it  is  necessary  to  prove  the  title  of  the  pe* 
titionine  creditor  to  be  such  assignee,  by  all  tlie  like  proof  by 
which  the  title  of  the  assignee  in  question  is  to  be  proved^ 

Having  in  the  three  first  sections  of  this  chapter  enume- 
rated the  different  trades  which  render  persons  liable  to  the 
bankrupt  laws,  and  also  the  several  acts  of  bankruptcy  men- 
tioned in  the  statutes,  it  will  be  unnecessary  to  repeat  them 
here ;  I  shall  proceed,  therefore,  to  the  examination  of  the 
third  bead,  viz.  the  proof  relating  to  the  commission;  only 
observing  that,  with  respect  to  the  act  of  bankruptcy,  proof 
must  be  given  that  it  was  antecedent  to  the  coamiission ;  but 
if  that  appear,  it  will  be  sufficient,  although  the  act  was  com- 
mitted so  recently  before  the  commission,  and  at  such  a  dis- 
tance from  London,  that  it  could  not  have  been  known  in 
Londoil  at  the  time  when  the  commission  was  sued  out". 

3.  Proof  of  the  commissipn  ought  to  be  by  shewing  it 
under  seal",  the  petition  to  the  chancellor  on  which  it  was 

granted,  and  the  debt  of  the  petitioning  creditor  or  creditors. 
y  Stat.  5  Greo.  2.  c.  30.  s.  23.  no  commission  shall  issue  upon 
the  petition  of  one  or  more  creditors,  unless  the  single  debt 

g  Doe  ▼.  Liiton,  4  Taunt.  741.  k  Clarke  v.  Askew,  3.  R,  1817.  1  Star* 
h  Ellii  ▼.  Shirley,  3  Campb.  4S4.    See        kie,  458.  n. 

also  Mills  ▼.  Bennett,  2.  M.  &  8. 5S6.  1  Doe  ▼.  Liston,  4  Taunt.  741. 

i  Maish  and  another,  assignees  of  B.  &  m  Hopper  v.  Richmond    1  Starkie,  N. 

others  v.  Meager,  1  Stark.  N.  P.  C.        P.  C.  507.  Ld.  flienborougb,  C  J. 

353.    Ld.  EUenborougfa,  C.  J.  n  Bull.  N.  P.  41. 
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of  the  creditor,  or  of  two  or  more  persons  being  partners, 
amount  to  100/.  or  upwards ;  of  two  creditors  to  150/.  or  up- 
t^ards : '  of*  three  or  more  creditors,  to  iOOi.  or  upwards. 

tf  the  debt»  as  ap^ainst  the  bankrupt  %  amount  to  the  sum 
required,  it  is  sufficient,  though  toe  creditor  should  have 
acquired  it  for  less ;  as  where  the  debt  (amounting  to  100/.) 
consisted  of  notes  payable  by  the  bankrupt  to  other  persons, 
who,  l)efore  the  act  of  bankruptcy,  had  indorsed  them  to  the 
petitioning  creditor  upon  his  paying  lOs.  in  the  pound  for 
them  ;  it  was  holden,  that  this  debt  was  capable  of  support- 
ing  the  commission. 

If  a  creditor  to  the  amount  required  before  an  act  of  b9vk- 
ruptcy',  receives,  after  notice  of  the  bankruptcy,  a  part  of 
his  debt  so  as  to  reduce  it  under  lOG/.,  be  is  not  precluded 
from  suing  out  a  coiBniission  becauae  the  part  pAyment  of 
the  debt  was  illegal  and  cannot  be  retained :  conse^iuentiy^ 
the  original  debt  remains  in  force  to  support  the  commisaioQk 
B^it  interest  accruing  before  the  act  of  bankruptcy  cantiot  be 
added  to  the  principal  sum  due  on  a  bill  of  exchange  so  as 
to  constitute  a  good  petitioning  creditoi^  debt,  unless  iisterest 
be  reserved  on  the  face  of  the  bill ;  for  where  it  is  not  so  re«- 
served,  tlie  interest  forms  no  part  of  the  debt  but  is  only  in 
the  nature  of  damages  \ 

So  where  the  petitioning  creditor's  debt  had  been  redttced 
below  the  amount  required ',  by  a  bill  drawn  by  the  bankrupt 
on  a  person  who,  not  having  aiiy  effects  of  the  bankrupt,  re» 
fused  to  accept  it,  the  original  debt  was  considered  as  utiH 
in  force,  and  sutticient  to  support  the  commission. 

A  commission  Sued  out  upon  the  affidavits  of  four  peti- 
tioning creditors,  whose  debts  do  not  appear  upon  the  face  of 
those  affidavits  to  amount  to  900K  is  not  voidf,  the  provision 
in  the  act*  respecting  such  affidavits  being  directdry  only,  and 
not  conditional*. 

In  order  fo  prove  the  petitioning  creditor's  debt*,  the  as- 
signees relied  on  an  entry  in  the  bankrupt's  books^,  made 
some  months  before  the  iict  of  bafnkyuptcy,  ^Vherern  it  was 
stated  that  the  bankrupt  was  indebted  to  the  |)etilioning  cre- 
ditor in  more  than  ftobz. ;  bat  thete  was  not  any  evidence 
that  the  debt  continued  down  to  the  tim^  of  the  bankruptcy; 

o  Ex  parte  lee,  1  P.  Wms.  782.  1  6  G.  d. e. 30. 1.23. 

p  Mann  ▼ .  Shepherd,  6  T.  ii.  79.  n  Jackson  v.  Imn,  B.  R.  2  Camp.  N. 

q  Cameron  ▼.  Smith,  2  B.  «c  A.  305.  P.  C.48. 

r  Bickcrdike  ▼.  Bolim<in,  1  T.'R.40&.  y  a«e-£wer  y.PRitoo,  C.T.H.  378. 
s  Hill  y.  Ueaie,  Z  Bo».  «c  Pul.  N.  R. 
106. 
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but  Ld.  Ellenborough,  C.  J.  held  tbstt  the  debt  being  proved 
to  have  ODce  existed,  its  continuance  would  be  presumed. 

Taking  a  security  of  a  higher  nature  ',  after  the  bankruptcy, 
for  a  debt  of  an  inferior  nature^  contracted  before,  does  not  so 
far  extinguish  the  original  debt  as  to  prevent  the  creditor 
from  suing  a  commission  upon  it ;  as  in  the  case  of  a  bond 
taken  for  a  simple  contract  debt 

A  creditor  of  an  insolvent  trader  may,  after  the  debtor^s 
discbarge  under  the  53  Greo.  3.  c.  10£.  takeout  a  commission 
of  bankruptcy  against  him ;  and  his  debt,  although  included 
in  the  insolvents  schedule,  will  be  a  sufficient  petitioning 
creditor's  debt  ^ ;  for  the  insolvent  debtor's  act  does  not  con- 
tain any  provision  which  extinguishes  the  debt 

A*  a  trader*,  before  he  commits  any  act  of  bankruptcy, 
draws  a  promissory  note  for  200/.,  payable  to  B.  or  order ; 
then  A,  commits  an  act  of  bankruptcy,  and  afterwards  B. 
indorses  the  note  over  to  C,  who  is  the  petitioning  creditor; 
it  was  holden  per  totam  curiam,  that  he  may  well  be  so,  foi- 
the  SOO/.  was  a  debt  due  from  the  bankrupt  before  he  com- 
mitted the  act  of  bankruptcy,  to  some  person,  viz.  to  B. 

If  two  persons  exchange  acceptances,  and  before  the  bills 
are  mature  one  of  the  acceptors  commits  an  act  of  bankruptcy, 
there  is  not  such  a  debt  due  from  him  to  the  other  as  will 
sustain  a  commission,  before  the  other  has  paid  his  own  ac- 
ceptance '- 

In  a  case^  where  the  petitioning  creditor  had^  a  debt  pf 
100/.  due  at  the  time  ot  his  petitioning  upon  two  bills  for 
50/«  each,  drawn  and  issued  before  the  act  of  bankruptcy, 
but  which  did  not  fall  due  till  afterwards ;  the  court  were  of 
opinion,  that  this  constituted  a  good  petitioning  creditor's 
debt;  for  the  stat  7  Geo.  1.  c  31.  which  admitted  of  the 
proof  under  commissions  of  bankrupt  of  debts  arising  on 
securities  payable  at  a  future  day,  provided  that  no  cr^itor 
upon  such  securities  should  be  deemed  to  be  a  sufficient 
creditor  to  petition  for  anv  commission,  until  such  time  as 
such  debt  should  become  due  and  payable."  Therefore  the 
legislature  must  have  intended,  that  when  the  debt  did  be- 
come due  to  the  holder  of  such  securities,  he  might  be  a  pe- 
titioning creditor.  It  should  be  remarked,  that  in  this  case 
the  bankrupt  was  indebted  in  more  than  100/.  at  the  time  of 
the  act  of  bankruptcy,  to  diflTerent  creditors,  although  no 

X  Ambrose  t.  Ciendon,  8Cr.  1043»  and    z  Anon.  Cl  B.  2  WiU.  136. 

Ca4  Temp.  Hud.  267.  a*Sanatt  t.  AuaUn,  4  Taunt.  20. 

y  Jellii  ▼.  Mountford,  4  B. ft  A. 256.         b  Brett  t.  Uvett,  13  £aat,'213. 
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BiDgle  creditor  could  then  hare  made  a  good  petitibDrng 
ditor. 

Goods. sold  and  deKvered*  upon  an  agreement  to  be  paid 
for  by  a  present  bill  payable  at  a  future  day«  does  not  create 
a  present  debt  on  wbich  a  commission  of  bankrupt  can  be 
founded.  Neither  can  such  executory  contract,  if  no  such 
bill  payable  at  a  future  day  be  actually  given,  constitute  a 
good  petitioning  creditor's  debt  within  the  stat  7  Gca  1. 
c.  31.  s.  1.  and  5  Gea  2.  c.  30.  s.  29.  the  legislature  clearly 
intending  to  confine  tlie  power  of  petitioning  for  a  commis- 
sion of  bankrupt  to  such. creditors  as  have  ttritten  securities 
payable  at  a  future  day.  The  staL  46  Gea  3.  c.  135*  s.  5.  has 
not  made  any  alteration  in  the  law  in  this  respect^ 

Upon  a  sale  of  goods  at  six  or  nine  months'  credit,  the  pur- 
chaser, by  not  paying  at  the  end  of  six  months,  makes  hn 
election  to  take  credit  for  the  nine  months,  and  there  is  not 
any  debt  to  support  a  commission  until  the  nine  months  are 
expired*. 

The  debt  of  the  petitioning  cieditor  must  be  a  legal  debt; 
hence  the  assignee  of  a  bond  cannot  be  a  petitioning  credi- 
tor^  But  a  simple  contract  debt,  though  of  above  six  years 
sUinding,  will  be  sufficient' ;  for  though  the  statute  of  limita- 
tions taKes  away  the  remedy,  it  does  not  destroy  the  debt 
Husband  entitled  to  a  debt  in  right  of  his  wife  as  executrix, 
cannot  alone  be  the  petitioning  creditor,  and  the  plaintiff  as- 
signee was  nonsuited,  because  the  wife  was  not  made  a  pe- 
titioner with  him  ^ 

Neither  can  husband  alone  be  the  petitioning  creditor  io 
respect  of  a  debt  composed  partly  of  a  sum  due  to  bim  in  his 
own  right  and  partly  of  a  sum  due  to  his  wife  dum  solaK 

The  petitioning  creditor's  debt  cannot  be  supported,  when 
consisting  of  several  creditors,  one  c^  whom  is  an  infant  ^ 

Where  the  debt  is  due  to  a  partnership,  it  must  appear  that 
all  the  partners  to  whom  it  is  due  concur  in  the  proceeding. 
Hence  a  commission  issued  on  the  petition  of  one  only  of  two 
partners  to  whom  a  joint  debt  is  due,  cannot  be  supported  I 

e  Hoskini  v.  Dupeioy,  t  Eaftt,498.  but  Swayn  ▼.  WalliDfer,  Str.  746.    But 

nee  Stat.  49  G.  3.  c.  131.  8.9.  pott,  lee  exp.  Seaie,  ft  exp.  Dewdnaj,  15 

p.  367.  vei.  49S. 

d  Moig  V.  Smith,  B-  R.H.  49  G.  3  MS.  b  Mastei  t.  Wiatcr,  at  the  London  Sit- 

e  Price  v.  Nixon,  5  Taunt.  338.  tings,  bdbre  Loid  Hardwicke.  Daviet, 

f  MedKcot't  case,  in  Ch.  Str.  899.  per  39^  393.  and  3  Montagu,  139. 

Lord  Macclesfield,  C  in  ex  parte  i  RumseyT.Geoige,  1  M.  ft  8. 176. 

Lee,  1  P.  Wms.  788. 8.  P.  k  Exp.  Morton,  1  Back.  43. 

g  Quantock  ▼.  England,  6  Burr.  3638.  1  Buckland  ▼.  Newsame^  1  Taunt .477. 

adopting  the  opi  uk>n  of  Eyre,  C.  J.  in 
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But  one  of  two  executore  may  be  a  good  petitioning  creditor 
on  a  debt  due  to  the  testator "*• 

A  debt  due  from  a  partnership  will  support  a  separate 
commission*  So  will  a  debt  contracted  before  the  party 
entered  into  traded 

A  debt  due  to  an  attorney  for  his  bill  of  costs,  although  a 
bill  has  not  been  signed  and  delivered  by  him  in  pursuance  of 
Stat  «  Geo.  2.  c.  93.  s.  92.  is  notwithstanding  a  legal  debt, 
and  will  support  a  commission'. 

A  debt  for  money  lent  due  to  a  creditor  at  the  time  when 
an  act  of  bankruptcy  is  committed  by  the  debtor,  is  8"ffi<^*«»J 
to  support  a  commission  against  him,  though  afterwards  and 
before  petitioning  for  such  commission,  the  creditor  obUiM 
judgment  against  him  for  a  sum  of  money  including  such 
debt,  and  the  affidavit  made  in  order  to  obtain  the  commission 
may  be  an  affidavit  of  debt  for  money  leni\ 

A  creditor,  who  with  others  had  become  a  party  to  a  deed 
of  trust,  by  which,  in  consideration  of  the  assignment  of  cei^ 
tain  debts  due  to  their  debtor,  for  their  benefit  they  release 
their  debts,  is  not  thereby  precluded  from  becoming  a  peti- 
tioning creditor,  and  suing  out  a  commission  of  bankrupt 
against  the  debtor,  on  its  being  discovered  that  he  had,  previ- 
ously to  the  execution  of  the  deed,  committed  a  secret  act  of 
bankruptcy  V 

One  who  has  his  debtor  in  execution  cannot  petition*. 

It  is  a  general  rule,  that  the  debt  must  have  been  contract- 
ed before  the  act  of  bankruptcy. 

In  an  action  for  a  breach  of  promise  of  marriage,  A.  re- 
covered damages  above  100/.  a^inst  a  trader,  who  between 
verdict  and  judgment  committed  an  act  of  bankruptcy ;  held 
that  the  debt  on  judgment  was  not  a  good  petitioning  credi- 
tor's debt*. 

But  by  Stat  7  Geo.  1.  c  31.  reciting  that  traders  had  b^n 
obliged  to  sell  their  goods  upon  credit,  and  to  lake  bUiSp 
bonds,  and  promissory  notes,  or  other  personal  securities 
for  their  monies,  payable  at  a  future  day,  and  that  the  buy- 
ers becoming  bankrupts  before  the  money  upon  the  securities 

» 

n  £zp.Criip.  1  Atk.  134.  262,3.  5  M.  &  »•    *®j: f'^'        ♦, 

o  Bu£:ber  v.  £ttto»  Doug.  asa.  •  Boiaaby's  cMie,  Ste.  S53.    C^ea  w. 

p  Exp.  Sutton,  11  Ve8.juiL  164.  Ld.        Cunmngham,  S  T.  R.  123.  ^*'-    - 
BMoii,Ch.  t  Ex pwU Charles,  14 Ertt,  197. 

q  Biytat  ▼.  Witheniy  2  M.  ft  8. 123. 
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became  payable,  it  had  been  a  que^ion  whether  such  per* 
SODS  giving  credit  on  such  securities  should  be  let  in  to  prove 
their  debt8»  it  is  enacted  and  dtciaredt  'Vthat  all  persons 
giving  credit  on  such  securities  upon  a  good  and  valuable 
consideration  bona,  fide  for  any  sum  of  money,  or  any 
thing  not  due  6r  payable  at  or  before  the  bankruptcy, 
**  shall  be  admitted  to  prove  their  bills,  bonds,  notes,  or 
other  securities,  promise  or  agreement  fur  the  same^  in  the 
same  manner  as  if  they  were  made  payable  presently,  and 
not  at  a  future  day."  By  a  proviso,  however,  in  this  act, 
(s.  3.)  such  creditor  was  disabled  from  petitioning  for  a  com- 
mission, until  the  debt  became  actually  payable.  But  this 
disabling  proviso  is  repealed  by  stat  5  Geo.  2.  c.  30.  s.  £2, 
and  it  is  thereby  enacted,  *'  that  a  creditor  having  bills,  bonds, 
**  notes,  or  other  personal  securities  (omitting  promise  or 
**  agreement  for  the  same)  may  petition  for  a  commission." 
This  last  clause  has  been  considered  as  a  legislative  construc- 
tion of  the  7  Geo.  I.  confining  the  operation  of  that  statute 
to  written  securities  only  *• 

A.  drew  a  bill  of  exchange  on  B.  (who  accepted  the  same) 
payable  two  months  after  date  to  A.'sown  orders  Soon 
after  the  acceptance,  but  before  the  bill  became  due,  A.  the 
drawer,  (having  previously  indorsed  the  bill)  became  a  bank- 
rupt. Payment  having  been  refused,  the  holder  brought  an 
action  against  A.  the  drawer,  who  defended  it  on  the  ground 
of  bis  hrakruptcy ,  and  having  obtained  his  certificate;  it  was 
objected  on  the  part  of  .the  plaintifi",  that  there  was  a  distinc- 
tion between  this  case,  where  the  bill  having  been  acqepted^ 
the  drawer  only  became  contingently  liable  m  default  of  tbe 
acceptor,  whicn  default  was  not  made  until  after  tbe  bank- 
ruptcy, and  consequently  no  debt  due  from  the  drawer  be- 
fore; and  prior  cases  which  had  been  decided,  where  the  bill 
baving  been  refused  acceptance,  the  drawer  became  imme- 
diately liable.  That  the  bankruptcy  of  the  drawer  having 
happened  before  the  day  of  payment  arrived,  the  bill  could 
not  be  proved  under  his  commission;  for  there  was  not  then 
any  debitum  in  prasenti  ^hendum  in  fuiuro;  but  it  was 
altogether  contingent  whetl^r  Uie  bankrupt  would  ever  be 
indebted  or  not.  On  the  part  of  the  defendant,  the  case  of 
Macarty  v.  Barrow  was  relied  on,  where  it  was  resolved,  that 
n  debt  18  created  immediately  upon  drawing  the  bill.  The 
court  were  of  opinion,  that  the  defendant  was  dischai^ged  by 
his  certificate ;  Lord  EUenborough,  C.  J.  observing,  that  the 


u  Hotkins  ▼.  Duperoy,   9  East,  503.        x  Stuty  ▼.  Barns,  7  fast,  436. 
^ee  exp.  Farenden,  1  Buck,  34. 
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pkiin  letter  of  the  stat  7  Geo.  1.  c.  31.  was  decisive  of  the 
question :  and  that  it  was  not  necessanr  to  resort  to  the  opi- 
nion delivered  in  Macarty  v.  BarroWy  the  propriety  of  which 
his  lordship  seemed  to  doubt  Grose,  J.  declared  his  con- 
corrence  on  the  ground  of  the  statute ;  but  observed  also,  that 
be  should  hesitate  long  before  be  decided  against  the  doc- 
trine laid  down  in  Macarty  v.  Barrow,  which  had  been  often 
lecognized  since,  that  the  drawii^  of  a  bill  of  exchange  con- 
stituted, a  debiium  in  pnesttUi  from  the  drawer^  though  soU 
vendum  infuturo. 

By  Stat  49  G.  3.  c.  121.  (20th  June,  1809)  s.  9.  it  is  enacted; 
^  that  all  persons  who  have  given  credit,  or  shall  at  any 
time  hereafter  dve  credit,  to  any  person  or  persons  who  is, 
or  are,  or  shall  become  bankrupts,  upon  good  or  valuaUe 
consideration  bond  Ade  for  any  money,  which  is  or  sbalt 
not  be  due  or  payable  at  or  before  the  time  of  such  per- 
son's becoming  b»nkrupt,  shall  be  admitted  to  prove  such 
their  debts  in  like  manner  as  if  the  same  were  payable 
presently  or  not  at  a  future  day,  and  shall  be  entitled  to^ 
**  and  shall  have  and  receive  proportional  dividends  of  such 
**  bankrupt's  estate  equally  with  the  other  craditors  of  such 
**  bankrupt,  deducting  only  thereout  a  rebate  of  interest  for 
"  what  they  shall  so  receive  at  the  rate  of  five  pounds  per 
centum  per  annum,  under  commissions  which  have  issMdi, 
or  shall  issue,  in  England,  and  at  the  rate  of  six  pounds 
per  centum  per  annum  Under  commissions  which  have  ii^ 
sued,  or  Shall  issue,  in  Ireland,  to  be  computed  from  the 
actual  payment  thereof  to  the  time  such  debts  would  be- 
come payable,  according  to  the  termA  upon  which  the  same 
••  were  contracted.'* 

Ahd  by  s.  tT.'of  the  same  statute  it  is  competent  to  any 
annuity  creditor,  whether  there  shall  or  shall  not  be  aay  ar- 
rears at  or  before  the  bankruptcy,  to  prove  as  a  creditor  for 
the  value  of  the  annuity,  ana  the  certificate  shall  be  a  dis- 
charge of  all  future  arrears* 

This  action  applies  only  to  the  annuity  creditor.  H^nce 
a  surety  in  an  aninttity  deed  who  is  cotitpetted  after  tbe^  b^kr 
ruptcy  and  certificate  of  tbe{>rUicipal  to  pay  ariiears  duenfter 
the  commission,  may  notwithstatidiiig  the  £bt«gding  tftatate 
have  an  action  against  the  principal  for  such  arrears  so  paid/. 

A  covenant  in  an  indenture  made  between  A.  ai^  B«  (as- 
signing to  A.  43507.  payable  uh4er  articles  of  agreement  1^ 
J.  S.  to  B.  by  instalments)  that  in  case  the.  said  sum*  or 
any  instalment  tbeijeof,  should  not  be  paid  to  A«  at  the  tttnes 
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and  io  the  manner  provided  for  by  the  articles,  B,  woaId» 
upon  demand,  pay  to  A.  the  said  sum,  or  so  much  thereof  as 
should  not  be  paid  at  the  times,  &c*  was  held*  not  to  be 
discharged  by  the  bankruptcy  of  B.  as  to  any  instalments 
accruing  due  after  the  bankruptcy :  this  not  being  a  matter 
proveable  under  the  commission  either  by  s.  9.  or  s.  17.  of 
49  G.  3.  c.  191. 

It  is  also  an  established  rule,  that  the  assignees  must  prove 
the  debt  of  the  petitioning  creditor,  by  the  same  evidence 
which  must  have  been  produced  in  an  action  against  the 
bankrupt 

Hence,  in  order  to  prove  a  petitioning  creditor's  debt, 
which  arises  by  bond,  proof  of  the  acknowledgment  of  the 
obligor  will  not  supersede  the  necessity  of  calling  the  sub* 
scribing  witness*. . 

Entries  made  by  the  bankrupt  in  his  books  before  the  act 
of  bankruptcy^,  provided  the  import  of  them  is  clear  and  un- 
equivocal, are  to  be  considered  in  the  same  light  as  parol 
declarations  of  the  bankrupt,  and  therefore  sufficient  proof 
of  the  petitioning  creditor's  debt  But  a  written  paper  ac- 
knowledging that  a  balance  of  a  certain  sum  is  due  to  the 
petitioning  creditor,  and  signed  by  the  bankrupt,  is  not  evi- 
dence, unkss  it  is  proved  that  it  was  written  and  acknow- 
ledged bv  the  bankrupt  before  the  date  of  the  commission*. 
Atid  no  declaration  by  the  bankrupt,  whether  oral  or  written, 
subsequent  to  his  bankruptcy,  is  admissible  to  prove  a  peti- 
tioning creditor's  debt 

The  commission  must  appear  to  have  been  regulariy 
granted. 

Where  there  are  three  partners,  and  two  only  commit  acts 
of  bankruptcy,  there  may  be  separate  commissions  against 
the  two,  but  there  cannot  be  a  joint'  commission  against  them 
(64).    So  when  one  of  three  partners  is  an  infant  *,  lunatic,. 

ft  Hnffham  ▼.  Foadrinier,  5  BCauk  and  c  Hoaie  ▼.  Coryton,  4  Taunt.  500. 

Selwyn,  ai.  d  AUen  ▼.  Downa,  B.  R.  M.  96  G.  3. 

a  Abbot  ▼.'Plumbe,  Dong.  215.  cited  in  a  note  Io  Scott  ▼.  Siuman,. 

b  Watte  ▼.  Tboipe,  1  Oimp.  N.  P.  C.  WUlet,  474. 

.    376.    8.  P.  admitted  in  Rankin  ▼.  a  Ex  parte  Hendenon,  4  Vcsey,  jus. 

Homer,  Somenet  Lent  Aadiei,  1813.  163. 


^54)  If  three  be  bound  Jointly  and  severaUy  in  a  bond,  the 
obhjgee  ought  to  sue  them  all  jointly,  or  each  oi  them  separately; 
'for  if  he  sue  two  onjty  of  the  three,  advantage  may  be  taken  of  the 
omission  by  a  plea  m  abatement,  that  another  jointly  sealed  the 
bond,  and  that  ne  is  still  living.    Per  Keble,  to  which  Brian,  C.  J.. 
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or  Tesiding  abroad '»  there  may  be  separate  rommiflsions 
against  the  other  two»  if  they  commit  acts  of  bankruptcy. 

A  second  commission  sued  out  against  at  bankrupt,  pend« 
ing  a  former,  under  which  he  has  not  obtained  his  certificate, 
is  void  <,  for  an  uncertificated  bankrupt  is  incapable  of  trading 
for  his  own  benefit.  But  where  a  prior  and  joint  commis- 
sion of  bankrupt  *had  been  issued,  but  never  acted  on  or  sus- 
{tended,  held  that  such  commission  not  being  in  legal  opera- 
tion, did  not  invalidate  a  second  separate  coinmission^* 

A  commission  founded  upon  an  act  of  bankruptcy,  by 
lying  two  months  in  prison,  cannot  be  sued,  out  before  the 
expiration  of  the  two  months.  The  act  is  not  completed 
before  that  time,  and  the  affidavit  to  obtain  it  would  be 
perjury*,, 

A  debtor  of  the  bankrupt  resisting  a  claim  made  by  the 
assignees  under  the  commission  against  him  may  give  in 
evidence,  in  order  to  defeat  such  commission^  a  prior  act  of 
bankruptcy,  and  a  sufficient  petitioning  cr^itor*s  debt  ex« 
isting  at  the  time  of  such  prior  act  of  bankruptcy.  But 
neither  the  bankrupt'',  or  any  person  claiming  under  him, 
will  be  permitted  to  avail  himself  of  this  defence'. .  Nor 
will  proof  of  a  prior  act  of  bankruptcy  avail,  unless  the  peti* 
tioning  creditor's  debt  be  shewn  to  exist  prior  to  the  act  ef 
bankruptcy** ;  it  is  not,  however,  required  to  be  shewn,  that 
the  creditor  ever  meant  to  take  out  a  commission  upon  that 
debt 

The  circumstance  of  a  creditor  having  proved  a  debt  under 
a  commission  will  not  estop  him  from  impeaching  the  com« 
mission  in  an  action  brougnt  by  the  assignees  against  him- 
self*. ;  nor  is  it  prim&  facie  evidence*  of  tne  validity  of  the 
commission. 

f  £zp.  LaytoD,  6  Vei.  jun.  434.  1  Donoran  ▼.  Duff, 9  Bait,  SI. 

g  Blartin  ▼.  0*Haia,  Cowp.  8S3.  m  Per  Lord  Eldoo,  C.  in  R.  v.  Bullock, 

h  Warner  t.  Burber,  3  Moore,  (C.  P.)        I  Ttonton*f  R.  68.    See  aJao  Miles 

71.  T.  RawUni,  4  Esp.  N.  P.  C.  191. 

i  Gordon  v.  WiUunfon,  8  T.  R.  507.  n  Stewart  r.  Richman,  1  Eip.  N. P.O. 
k  Parker  ▼.  Mannings,  cited  in  Doe  t.        108. 

Boulcot,  2  £ip.  N.  P.  C.  597.     Mer-  o  Rankin  t.  Homer,  16  Eait,  191. 

ccr  ▼.  Wiae^  3  Esp.  N.  P.  C.  316. 


agreed,  10  IL  7.  16.  a.  b.  Bm.  Obh  94.  This  matter,  however, 
cannot  be  Kiven  in  evidence  on  turn  ett  faebim,  nor  can  advantage 
be  taken  of  it,  in  any  other  way  than  by  a  plea  in  abatement*  See 
Serjt.  Williams's  note  on  Cabell  v.  Vaaghan,  1  SamuL  291; 
b.  n.  (4). 
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The  debt  of  a  credilo^  who  has  joined  in  a  petition  to 
surpersede  a  prior  commission^  and  proved  bis  debt  under 
a  second  commission  coupled  with  an  act  of  bankruptcy 
prior  to  that  on  which  the  second  commission  is  founded^ 
may  be  set  up  to,  defeat  such  second  commission,  bv  a  de« 
fendant  in  an  action  at  the  suit  of  the  assignees  undler  that 
commission.    Beardmore  v.  Shaw,  1  Bos.  &  Pul.  N.  R.  963. 

.  4.  The  assignmeDt  is  to  be  proved  by  the  production  of 
the  deed* ;  and  proof  of  the  execution  of  it  by  the  commis- 
3ioners. 

No  property  passes  under  a  commission  without  an  assign- 
ment '• 

5«  The  cause  of  action  must  be  proved  by  the  assignees 
in  the  same  manner,  as  if  the  action  had  been  brought  by 
the  bankrupt  himself.  It  is  impossible  to  lay  down  any  rules 
with  respect  to  this  bead  of  proof,  which  must  necessarily  be 
adapted  to  the  nature  of  the  demand. 

In  trover  by  assignees  against  a  sberifT  or  creditor,  who 
has  seized  the  bankrupt's  goods  in  execution,  after  an  act  of 
bankruptcy,  it  is  not  necessaiy  to  prove  a  demand  and  re- 
fusal^; because  the  property  being  vested  in  the  assignees 
fh>m  the  time  of  the  bankruptcy,  the  execution  is  tortious ; 
and  where  a  possession  is  gained  wrongfully,  a  demand  is  not 
necesBory* 

Of  Hie  Witnesses, — ^The  bankrupt  cannot  be  a  witness  to 
swear  property  in  himself',  or  a  aebt  due  to  himself  unless 
he  has  obtained  his  certificate,  and  executed  a  release  to  the 
assignees  of  his  share  in  the  surplus  and  the  dividends ;  for 
otherwise  it  is  manifest  that  he  is  interested ;  but  be  may 
prove  property  in,  or  a  debt  due  to,  another.  It  may  be 
observed,  however,  that  a  release  and  certificate  cannot 
make  the  bankrupt  a  witness  to  prove  his  own  act  of  bank- 
ruptcy V  (55). 

No  question  can  be  asked  from  the  bankrupt,  the  object 

o  Bull.  N.  p.  41.  r  Ewent  ▼.  GoM,  per  Hardwicke,  C.  J. 

p  Warner  ▼.  Bwber,  3  Moore,  71.  H.  S  G.  2.  BuH.  N.  P.  43. 

q  Rush  ▼.  Baker,  M.  8  G.  2.  B.  R.  •  Field  t.  Cortii,  Str.  8S9. 
BISS.  Bull.  N.  P.  41. 


(55)  '<  For  although  the  bankrupt  has  obtained  a  certificate, 
yet  if  he  be  not  a  badtropt  (as  he  cannot  be  if  he  has  not  com- 
mitted an  act  of  bankniptev,  which  is  the  question)  his  certificate 
and  the  proceedings  under  the  commission  are  void/* 
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•  • 

T>f  which  is  to  support  his  owa  bankruptcy ;  and  it  is  imma'- 
terial  whether  sucn  question  be  asked  upon  an  examination 
in  chief,  or  upon  a  cross  examination  ^  It  is  equally  impro^ 
per  in  both  cases.  Nor  can  a  bankrupt  {56)  be  asked  ques- 
tions, the  effect  and  tendency  of  which  is  to  establish  an  an- 
tecedent act  of  bankruptcy  *. 

Nor  to  explain  an  equivocal  act  of  bankruptcy.* 

Nor,'  if  a  joint  commission  issues  against  two,  can  one,  hav- 
ing obtained  his  certificate,  be  called  to  prove  an  act  of  bank- 
ruptcy committed  by  the  others 

But  although  the  bankrupt  cannot  be  a  witness  to  prove 
his  own  act  pf  bankruptcy,  yet  what  was  said  by  him,  at  the 
time,  in  explanation  of  his  own  act,  may  be  received  in  evi- 
dence*.  Hence,  if  he  has  been  absent  from  home,  a  declara-. 
tion  by  him  on  his  return  home,  that  he  had  been  abroad  in 
order  to  avoid  creditors,  is  good  evidence* 

In  an  action  by  the  obligees  of  a  joint,  and  several  bond 

1  £Uom  V.  Brailey,  C  B.  London  Sit-  x  Hoflfman  ▼.  Pitt.  5  Esp.  N.  P.  C.32. 

tings  after  MT.  50  G.  3.  Lawrence,  J.  Ellenborougb,  C.J. 

S.  P.  7  Flower  ▼.  Herbert,  cited  2  H.  BI. 

u  Wyatt  ▼.  Wilkinson,  C.  B.  London  279. 

Sittings,  Chambre,  J.  5  l£sp.  N.  P.  C  z  Bateiban  ▼.  Bailey,    6   T.   R.  512. 

.  187.  Ewens  y.  Gold,  per  Hardwicke,  C  J. 

Bull.  N.  P.  40.  S.  P. 


(56)  In  an  acttoir  by  the  assignees  of  a  bankrupt  for  moocy  had 
and  received,  in  order  to  establish  the  act  of  bankrtiptcy,  the  plain- 
^  tiffs  proved  that  the  tiader  had  absconded  for  fear  of  being  ar- 
rested. The  defendant,  in  order  to  substantiate  his  defence  in  proof, 
called  the  bankrupt.  The  plaintiffs  offered  to  cross  examine  him, 
as  to  the  time  of  his  first  secreting  himself  for  fear  of  being  arrested* 
Norton  and  Ford  for  defendant  objected,  that  he  could  not  be  ex- 
amined to  that  fact ;  for  he  was  not  a  competent  witness;  being  in- 
terested to  establish  his  bankruptcy;  and  it  was  settled  that  the 
plaintiffs  could  not  produce  him  to  prove  an  act  of  bankruptcy, 
though  he  mi^ht  be  examined  as  to  collateral  matter.  On  the 
part  of  the  plamtiffs  it  was  admitted,  that  he  could  not  be  pro- 
duced by  the  plaintiff  as  a  witness  in  chief  to  that  fiact,  but  when 
the  defendant  called  him,  and  made  him  a  competent  witness  in 
the  cause,  he  submitted  to  his  bein^  examined  and  could  not  pre- 
>vent  anv  question  being  asked  his  own  witness.  Lee,  C.  J. 
**  I  think  the  defendant,  by  calling  the  witness,  has  waved  all  objec- 
tions to  his  competency;  and  therefore  he  may  be  examined  as  to  the 
time  of  the  banKruptcy."  Fletcher  and  Bolton,  assignees  of  Gilt, 
bankrupt' V.  Woodroas,  B.  R.  London  Sittings,  M«  25  G.  2.  MS. 
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Hgainst  one  of  the  obligors,  who  was  sure^  for  another  of 
them  who  had  become  bankrupt,  which  action  was  brought 
after  the  plaintiffs  had  elected  to  prove  the  debt  under  the 
commission,  and  thereby  had  relinquished  their  action  against 
the  bankrupt  b^  s.  14.  stat  49  G.  3>  c  191.;  the  bankrupt 
not  having  obtained  his  certificate,  and  therefore  still  liable 
to  be  sued  bv  the  defendant,  his  surety,  in  case  of  a  verdict 
against  him  by  the  plaintiffs,  is  not  a  competent  witness  for 
the  defendant,  to  prove  that  a  payment  of  a  sum  equal  to  the 
penalty  of  the  bond  made  by  him  (the  bankrupt)  to  the  plain- 
tiffs, falefore  action  brought,  was  made  in  discharge  of  the  bond, 
and  not  upon  another  account\ 

A  certificated  bankrupt  cannot  be  a  witness  to  prove  any 
of  the  facts  necessary  to  support  the  commission^,  as  the 
petitioning  creditor's  debt**,  &c.  because  he  is  interested  in 
upholding  the  commission,  on  the  validity  of  which  his  cerr 
tificate  and  discharge  from  his  former  debts  depend  (57)«  But 
to  prove  other  matters  he  may  *,  that  is,  when  he  has  executed 
a  release  to  his  assignees  of  his  share  in  the  surplus  and  divi- 
dends.   See  ante. 

A  certificated  bankrupt,  under  a  second  commission  of 
bankruptcy,  cannot  be  a  witness  for  the  assignees  under  that 
commission',  if  he  has  not  paid  las.  in  the  pound  under  it. 

An  uncertificated  bankrupt  may  be  a  witness  against  him- 
self, but  not  for  himself,  that  is,  he  may  be  a  witness  to  de- 
crease the  fund,  but  not  to  increase  it". 

Upon  an  issue  out  of  chancery  to  tnr,  whether  the  bank- 
rupt had,  within  one  year  before  his  bankruptcy,  lost  five 
pounds  in  one  day  at  gaming,  a  creditor  of  the  bankrupt 
was  called  to  prove  the  gammg ;  but  the  C.  J.  would  not 
allow  him  to  be  a  witness ;  because  he  would  be  entitled  to 
a  share  out  of  the  bankrupt's  allowance  forfeited  by  the 
gaming  '• 

ft  Townend  t.  Downing,  14  Eait,  565.  d  Kcmiet  t.  Greenwollen,  Peake*8  N. 

b  Per  Cur.  in  Chapman  t.  Gaidner,  P.  C.  3,  per  Kenyon,  C.  J. 

2  H.  Bl.  379.  c  Butler  ▼.  Cooke,  Cowp.  70.  and  Wal- 

c  Per  Ryder,  C,  J.  in  Flower  ▼.  Her-  ker  ▼.  Walker,  there  cited, 

bert,  London  Sittinn,  Dec.  17,  1754.  f  Bbnttlewoith  ▼.  Bravo,  SU.  507.  per 

2  H.  Bl.  279.  n.  (a^  I^tt,  C.  J.  Middleaex  Sittinsi. 


(57)  The  certificate  may  be  considered  also  as  a  release,  which 
the  leleasee  can  never  be  allowed  as  a  witness  to  affirm.  Per  Ryder, 
C.  J.  in  Flower  v.  Herbert,  N.  ?.  2  H.  Bl.  279.  n.  (a.) 
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Upon  an  issue  to  try  the  validity  of  a  commission  of  bank- 
rupt«  a  creditor  is  not  a  competent  witness  to  support  the 
commission,  altbougli  he  does  not  appear  to  have  proved  un- 
der it<;  but  he  is  a  competent  witn^^  to  prove  that  the 
commission  is  not  sustainable. 

A  creditor  who  has  released  his  debt  to  the  assignees  may 
be  called  to  prove  the  act  of  bankruptcy,  although  the  bank- 
rupt is  plaintiff  in  the  action  in  which  the  commission  is  dis- 
puted K 

A  release  to  the  assignees  only  is  sufficient  without  giving 
one  to  the  bankrupt^ 

A  creditor  who  has  sold  his  debt  is  a  good  witness  to  sup- 
port the  commission,  by  proving  the  petitioning  creditor's 
debt;  because  bis  interest  is  gone' ;  but  the  petitioning  cre- 
ditor is  not  a  competent  witness,  to  shew  that  the  commission 
was  regularly  sued ;  for  he  enters  into  a  bond  to  the  chan- 
cellor, conditioned  to  establish  the  several  facts  upon  which 
the  validity  of  the  commission  depends,  and  to  cause  it  to  be 
^nfectually  executed.  He  has  therefore  a  direct  interest  in 
the  question  at  issue".  But  he  is  competent  tq  prove  the 
commission  invalid*;  and  even  to  cut  down  his  own  debL^ 

A  writ  of  supersedeas  under  the;  great  seal,  reciting  the  issu- 
ing of  a  commission  on  such  a  day,  is  prima  facie  evidence 
not  only- of  the  issuing  of  the  commission  but  also  that  it  is- 
sued on  that  day  '. 


f  Adams  ▼.  M&lkin,  3  Campb.  643. 
h  Inn Codd, Bankrupt,  2 Sch.  ^  Lef. 

llSperLd.RedcMiale. 
i  Koop«t  V.  Chapman,  Peake^s  N.  P. 

C.  19.  per  Kenyoo,  C.  J. 
n  Ambrote    ▼.  Clendon,  Ca.   T«mp. 

Haidw.S67. 
1  OiangCT  ▼.  FurloBff,  3  Bl,  Rep.  1373. 
m  Oretn  ▼.  Jonct,  t  Camp.  N.  P.  C 

411. 


n  AnoD.  citad  by  Lord  EUenboroucffa^ 

'  C.  J.  in  Oreen  v.  Jones,  and  1  Stark. 

40.  S.  P. 
o  Loyd  ▼.  Stretton,  1  Starkie,  40  Ld. 

Ellenborou^b,  C.  J. 
p  Gervis  ▼.    Grand    Western    Canal 

Company,  B.  R.  E.  6S  Geo.  3.  5  H. 

k  a.  7s. 
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CHAP.  VIII. 


BARON  AND  FEME. 

h  Of  the  LtabiUt^  of  the  Husband, 

1.  In  retpect  of  Contracts  made  5y  the  Wift  it- 

for*  Coverture. 

2.  t%  rcfpaet  of  CotUracU  made  iy  the  Wife  dta^ 

tM  Coverture. 

3.  In  Tupeei  of  tAe  Ckildrmi  of  i]u  W^e  h^  a 

fcrmet  kaihcmd, 

IL  In  wk(U  Cases  a  Feme  C^veri  may  be  considered  as 
a  Feme  Sole. 

IIL  Of  Actions  by  Husband  and  Wife^ 

1 .  Wksn  fht  HMsband  and  Wtfs  wmsI  jam. 

2.  Wkgre  ike  Husbamd  mnui  sue  o/mic. 

3.  JFhere  the  Husbamd  and  Wife  mniy  jmn^  et 

iks  Hutband  wioy  sue  ahnep  at  his  Elee^ 
tioH. 

IV.  Of  Actions  against  Husband  and  Wife. 


h  Of  the  Liability  of  the  Husband^ 

1.  In  respe^  of  Contraets  esade  by  the  Wifs  &c- 

fore  CoeeftuTSe 

2.  In   respect  of  Contraets  made  b3f  the  Wife 

during  Coverture. 

3.  In  respect  of  the  CkUdren  of  the  Wife  by  a 

former  Hwhand. 

I.  In  resp^t  of  contracts  made  by  the  Wife  before  Cover-' 
ture. — ^The  husband  is  liable  to  the  debts  of  his  wife» 
contracted  hy  her  before  the  coTertore,  and  the  husband  an4 
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• 

^ife  may  be  sued  for  sucb  debts  during  the  coverture*  (1). 
But  if  these  debts  are  not  recovered  against  the  husband  and 
wife,  in  the  life-time  of  the  wife,  the  husband  cannot  be 
charged  for  them  either  at  law^  or  in  equity  after  the  death 
of  tte  wife  (^). 

The  defendant's  wife%  before  marriage,  ga^e  a  promis- 
aonr  note  for  501.  to  the  plaintiiT,  and  afterwards  married  the 
defemlant,  who  bad  with  her  personal  estate  to  the  amount 
of  700U,  part  whereof  consisted  of  cfaoses  in  action.  The 
plaintiff  did  not  during  the  coverture  recover  judgment 
upon  the  note  against  the  husband  and  wife.  The  wife  died 
about  a  year  after  the  marriage.  The  defendant  on  her 
death  took  out  letters  of  administration.  Some  of  the 
choses  in  action  had  been  received  by  the  defendant  as  bus* 
band  in  the  life-time  of  the  wife,  the  rest  he  took  as  her  ad- 
ministrator. The  plaintiff  finding  that  the  choses  in  action 
were  not  sufficient  to  satisfy  his  demand,  filed  a  bill  against 
the  defendant,  praying  that  the  defendant  should  be  made 
.liable  to  answer  his  the  plaintiff's  demand,  for  so  much  as  he 
had  received  out  of  the  clear  personal  estate  of  the  wife  upon 
hiaaiarri^: 

Lord  Talbot,  Ch.  said,  that  as  on  the  one  hand  the  bus- 
band  was  bv  law  liable,  during  the  coverture,  to  all  debts 
contracted  oy  his  wife,  dum  sola,  whatever  their  amount 
mijeht  be',  although  she  did  not  bring  him  a  portion  of  one 
shilling;  so,  on  the  other  hand,  it  was  certain,  that  if  such 
debts  were  not  recovered  during  the  coverture,  the  husband, 
as  such,  was  not  chargeable,  let  the  fortune  be  received  with 
his  wife  be  ever  so  great  He  added,  that  the  wife's  choses 
in  action  were  assets,  and  thereupon  decreed  an  account  of 
what  the  husband  had  received  smce  his  wife's  death  as  her 
admtntstrator,  and  that  he  should  be  liable  for  so  much  only; 
but  as  to  any  further  demand  against  him,  dismissed  the 
bill. 

2.  In  respect  of  ConiracU  made  by  the  Wife  during  Cavef^ 
<ifrf.— All  the  personal  estate  erf*  which  the  wife  is  possessed 

a  F.  H.  B.  ISO.  F.  c  Hetid  r.  Stamford,  3  P.  Was.  409. 

b  F.  N.  B.  ISl.  C.  1   Rrt.  AJbr.  381.       Ca.Tcmp.TBlb.  17S.  S.  C. 
(G.)  pi.  S.  d  F.  N.  B.  ISO.  r. 


(1)  la  actions  for  the  recovery  of  tuch  debts,  husband  and  wifs 
rnuit  be  joiaed,    7  T.  R.  348. 

(2)  But  if  the  wife  turvive  the  husband,  an  action  mav  be  main- 
taiasd  against  her  for  the  rsoovery  of  these  debts.  Woodniaa  v. 
Chapmen*  I  Camp.  N.  P.  C.  189.  Ld.  Ellenbonragh,  C.  J. 
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TD  her  own  right,  10  by  the  marriage  vested  absolutely  in  the 
husband''.  Notwithstanding  the  law  thus  divests  the  wife 
of  all  her  personal  property,  she  cannot  bind  her  husband  by 
any  contracts,  even  for  necessaries  suitable  to  her  degree  and 
estate,  without  the  absent  of  her  husband  either  express  or 
implied  (3). 

During  cohabitation  the  law  will,  from  that  circumstance, 
presume  the  assent  of  the  husband  to  all  contracts  made  by 
the  wife  for  necessaries  suitable  to  his  degree  and  estate,  and 
the  misconduct,  or  even  the  adultery  of  the  wife,  during  that 
period,  will  not  destroy  this  presumption.  The  same  law 
IS,  where  the  husband  deserts  .bis  wife,  or  turns  her  away, 
without  any  reasonable  ground  (4),  or  compels  her  by  ill 
usage  or  severity'  to  leave  him ;  in  all  which  cases,  he  gives 
the  wife  a  general  credit  This  principle  which  tends  to 
procure  credit  to  the  wife  for  necessaries  suitable  to  the  de- 

i^ree  and  estate  of  her  husband,  is  anxiously  adopted  by  the 
aw  on  every  possible  occasion ;  and  although,  in  conformity 
with  the  ancient  rule  respecting  dower,  it  has  been  decided, 
that  where  the  wife  elopes  with  an  adulterer,  the  husband's 
assent  to  her  contracts,  during  the  term  of  the  elopement^ 
cannot  be  implied,  yet  by  analogy  to  the  same  rule',  as  soon 
as  he  receives  her  again,  the  presumption  of  law  revives, 
and  attaches  upon  the  contracts  made  by  her  after  the  recon- 
ciliation. 

But  it  should  be  observed,  1st  as  cohabitation  is  evidence 
only  of  the  husband's  assent*^,  in  a  special  verdict,  that  assent 

e  1  Iiut.  35 1.  b.  (Per  Lord  KeDyon,  C.J.  4  Bip.  N.  P.  C. 

f  Per  Lord  Kenyon,  C.  J.  in  Hod|^  v.       42. 
HodgM,  1  £sp.  N.  P.  C.  441.  h  Manby  v.  Scott,  1  B«c.  Abr.  296. 


(3)  *'  A  feme  covert  generally  cannot  bind  or  charge  her  husband 
by  any  contract  made  by  her  without  the  authority  or  assent  of  her 
husband,  precedent  or  subsequent,  express,  or  implied.*'  Mr*  J. 
Hyde's  argument  in  Manby  v.  Scott,  1  Mod.  125* 

(4)  **  If  the  husband  turns  his  wife  out  of  doors,  though  h^  ad« 
vertises  her,  and  cautions  all  persons  not  to  trust  her,  or  if  he  ertii 
gave  partxcHlar  notice  to  individuals  not  to  give  her  credit^  still  be 
would  be  liable  for  necessaries  furnished  to  her;  for  the  law  has 
said,  that  where  a  man  turns  his  wife  out  of  doors,  he  sends  with  her 
credit  for  her  reasonable  expences."  Per  Ld.  Kenyon,  C.  J.  in  Har- 
ris V.  Morris,  4  Esp.  N.  P,  C.  42.  See  also  Boulton  v.  Prentice, 
post,  p.  *281,  where  the  court  said  the.  husband  appears  to  be  a 
wrong  doer,  and  therefore  has  not  a  right  to  prohibit  any  person. 
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ckight  to  be  found ;  and  9Dd]y,  as  cohabitation  is  prestttnpthe 
evidence  only-  of  such  assent,  it  may  be  rebutted  by  contrary 
evidence.  In  like  manner',  evidence  that  the  articles  pur- 
chased were  consumed  in  the  family  of  the  husliand,  is  only 
presumptive  and  not  conclusive  evidence  of  the  husband's- 
assent 

Having  thus  laid  down  the  general  positions  respecting 
contracts  made   by  the  wife,  I  shall  proceed  to  establish 
2  hem  bv  authorities,  premising,  that  the  relation  of  husband 
And  wife  is,  in  respect  of  the  wife's  contracts  binding  the . 
husband,  analogous  to  the  relation  of  master  and  servant 
Indeed,  in  contemplation  of  law,  the  wife  is  the  servant  of 
the  husband.    In  F.  N.  B.  I20G.  it  is  thus  laid  down :  A  man 
shall  be  charged  in  debt  for  the  contract  of  bis  bailiff  or  ser- 
vant, where  hegiveth  authority  unto  his  bailiff  or  servant 
to  buy  and  sell  for  him  ;  and  so  for  the  contract  of  the  wife, 
if  he  give  such  authority  to  his  wife^  otherwise  not.    From 
this  passage  it  appears,  that  the  husband  is  not  liable  to  his 
wife's  contracts,  unless  he  has  given  bis  authority  or  assent; 
it  is  incumbent,  therefore,  on  a  creditor,  who  brings  an  action 
against  a  husband  upon  a  contract  made  by  his  wife,  to  shew 
that  the  husband  has  given  such  assent,  or  to  lay  before  a 
jury  such  circumstances  as  will  enable  them  to  presume  that 
such  an  assent  has  been  given  ^ ;  and  in  the  latter  case,  if 
such  presumption  is  not  rebutted  by  contrary  evidence,  the 
jury  may  find  against  the  husband,  but  not  otherwise :  for 
the  wife  has  not  any  power  originally  to  charge  the  husband', 
but  is  absolutely  under  his  power  and  government,  and  must 
be  content  with  what  the  husband  provides,  and  if  he  does 
npt  provide  necessaries  for  her,  her  only  remedy  is  in  the  spi. 
ritual  court 

In  an  action  on  the  case  for  goods  sold  and  delivered  ",  the 
evidence  to  charge  the  defendant  was,  that  thQ  defendant's 
wife  bought  the  goods  to  make  her  clothes,  and  that  they  co- 
habited. On  the  other  side  it  was  proved,  that  she  was  not 
in  any  want  of  clothes  when  she  purchased  these,  and  that 
the  defendant,  the  last  time  that  he  paid  the  plaintiff,  warned 
the  plaintiff's  servant  not  to  trust  her  any  more,  and  to  give 
bis  master  notice  of  it  Holt,  C  J.  said,  that  during  cohabi« 
tation  the  husband  shall  answer  all  contracts  of  the  wife  for 
necessaries,  for  his  assent  shall  be  presumed  to  all  such  con* 

i  ISidf.l2],  126.S.  C.  m  EtheriDgton  t.  Panott,  Salk.    US, 

k  1  Sidf.  1-27.  and  Raym.  1006.     Thit  cate  wai 

2  P«r  Holt,  C.  J.  in  Etherinfton  v.        agreed  per  cur.  to  be  good  law  in 

Plurot,  Ld.Raym.  1006.  Boulton  v.  Prentice,  M.  T.  18  O.  %, 

FordVMSS. 
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tracts  upon  the  account  of  cobabiting,  unless  the  contrary 
appear.  But  if  the  contrary  appear^  as  by  the  warning  in 
this  case^  there  is  not  any  room  for  such  presumption;  and 
he  hekly  that  the  notice  to  the  servant  usually  employed  by 
the  plaintiff  in  his  trade  was  sufficient  notice  to  the  master. 

So  where  a  husband,  not  separated  from  his  wife,  makes 
an  allowance  for  the  supply  of  herself  and  family  with  ne- 
cessaries during  his  temporary  absence,  and  a  tradesman  with 
notice  of  this  supplies  her  with  goods",  the  husband  is  not 
liable  for  the  debt 

Tf  the  wife  elope  from  her  husband,  and  lire  in  adultery, 
the  husband  cannot  be  charged  by  her  contracts : 

In  an  action  for  meat,  &c.  provided  for  defendant's  wife  *, 
the  defendant  proved,  that  she  went  awav  from  him  with  an 
adulterer ;  Raymond,  C.  J.  held  that  the  husband  should  not 
be  charged,  though  the  plaintiff  had  not  any  notice ;  and  be 
said.  Holt,  C.  J.  always  ruled  it  so. 

And  although  the  husband  has  been  the  s^ggressor,  by  living 
in  adultery  with  another  woman,  and  although  he  turned  bis 
wife  out  of  doors  at  a  time  when  there  was  not  any  imputa- 
tion on  her  conduct,  yet  if  she  afterwards  commit  adultery* 
the  husband  is  not  bound  to  'receive  or  support  her  after  that 
time,  nor  is  be  liable  for  necessaries,  whicn  may  have  been 
provided  for  her  after  that  time'.  So  where  the  husband 
turns  his  wife  out  of  doors,  on  account  of  her  having  com- 
mitted adultery  under  his  roof  ^,  he  is  not  liable  for  neoessa* 
ries  furatsbed  to  her  after  the  expulsion. 

So  if  a  woman  elopes  from  her  husband,  though  she  does 
not  go  away  with  an  adulterer,  or  in  an  adulterous  •manner, 
the  tradesman  trusts  her  at  his  peril,  and  the  husband  is  not 
bound  '• 

If  the  wife,  with  the  consent  of  her  husband,  lives  apart 
from  him,  and  has  a  separate  maintenance,  and  contracts 
debts  for  necessaries  during  the  separation,  the  law  will 
presume  that  she  is  trusted  on  her  own  credit,  although  the 
tradesman  had  not  any  notice  of  the  separation  at  that  time 
of  the  contract ;  if  it  were  the  general  reputation  of  the  place 
where  the  husband  lived,  that  he  and  bis  wife  were  living 
apart. 


B  EoUt.  Brien,4.B.BDd  A.  252.  ione  24,  47  O.  3.C.  B.  Sp.  J.  Sir 

o  Monit  y.  MutUd,  Str.  647.    See  alto  Jamci  Mansfield,  C'.  J.  USSS. 

MainwanDffY.SADda,  SU.706.S.P.  r  CbUd  t.  Hai^mtn,   Str.  S75«  per 

p  OoTier  ▼.  Hancock,  6  T.  R.  flOS.  Lord  Raymondf  G.  J. 
4  Ham   ▼.  Toovey,  Middx.  Sittiop, 
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^The  plaiotiff  brought  an  action  against  the  defendant',  ^ 
cler^man,  who  resided  in  the  country^  for  meaicines  pro- 
vided for  the  wife  of  the  defendant,  during  her  residence  in 
London.  It  appeared,  that  the  defendant  and  his  wife,  hav- 
ing disagreed,  had  separated  by  consent  for  five  years^  and 
that  upon  the  separation,  the  defendant  had  sighed  an  asree- 
Bient  v^ith  certain  trustees,  by  which  he  obliged  himself  to 
9II0W  his  wife  twenty  pounds  a-year,  which  he  had  done  ac- 
cordingly. The  plaintiff  did  not  know  at  the  time  when  he 
furnished  the  wife  with  the  medicines,  that  she  was  a  mar- 
ried woman.  It  was  ruled  by  Holt,  C.  J.  that  the  defendant 
was  not  liable:  for,  though  the  plaintiff  had  not  any  personal 
notice  of  ^  the  separation,  and  tnough  it  was  not  the  general 
reputation  in  London,  where  the  plaintiff  lived,  that  the  de- 
fendant and  his  wife  were  separated,  yet,  since  it  was  tbe 
general  reputation  in  the  place  where  the  defendant  lived,  and 
that  for  five  years  past,  it  was  enough  to  prevent  the  wife 
from  charging  the  nusband,  even  for  necessaries.  Plaintiff 
nonsuited  (5). 

Assumpsit  for  the  board  and  lodging  of  the  defendant's 
.wife*;  plea,  non  assumpsit.  Lord  Mansfield,  in  his  charge 
to  the  jury,  laid  it  down  as  clear  and  decided  law,  that  when 
husband  and  wife  live  together,  the  husband  is  answerable 
for  all  such  necessaries  wherewith  the  wife  may  have  been 
furnished;  but  that  what  are  or  are  not  necessaries,  must 
depend  on  the  rank  and  situation  of  tbe  husband.  That 
where  they  live  separate,  the  person  who  gives  credit  to 
the  wife  is  to  be  considered  as  standing  in  her  place,  inas- 
much as  the  husband  is  bound  to  maintain  her ;  and  the 
spiritual  court,  or  a  court  of  equity,  will  compel  him  to 

Cut  her  an  adequate  alimony.  But  if  she  elope  from  her 
sband,  and  live  in  adultery ;  or  if,  upon  separation,  the 
husband  agrees  to  make  her  a  sufficient  allowance,  and  pays 
ii:  in  either  of  those  cases,  the  husband  is  not  liable;  be- 

■  Todd  ▼.  Btokei,  hotd  RaTmond,  444.    t  Onrd  t.  Dmmfoid,  B.  R.  Middz.  Sit- 
ud  Salk.  lie.  tingi,  afttr  M.  T. SO  0. 3.  M8(Ef. 


(5)  **  If  the  husband  gives  express  notice  to  a  tradesman  not  to 
trust  his  wife,  he  shall  not  be  charged ;  and  if  a  tradesman  hai  no- 
tice of  a  separate  maintenance  being  allowed  to  the  wife,  that,  ao- 
cofding  to  Hoh,  C.  J.  sb^U  be  notice  of  dissent  on  the  part  of  the 
husband,  and  he  shall  not  be  charved ;  but  where  the  demand  is  for 
necessaries,  it  is  incumbent  on  tbe  nusband  to  show  that  the  trades- 
man had  notice  of  the  separate  maintenance/'  Per  Ld«  Eldpnt 
Q.  J,  in  R#wl]ni^  v.  Vandyke,  3  Esp.  N.  P.  C.  250. 
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cause,  in  tbe  former  case,  she  forfeits  all  title  to  alimooy; 
and,  in  tbe  latter,  has  no  further  demands  on  her  husband. 
And  as  in  all  cases  the  creditor  is  to  be  considered  as  stand'' 
ing  in  the  wife's  place,  it  imports  him,  when  tbe  wife  lives 
apart  from  her  nusband  to  make  strict  inquiry  as  to  the 
terms  of  separation ;  for  in  such  cases,  he  must  trust  ber  at 
bis  peril.  In  the  present  case,  the  defendant  and  his  wife 
had  separated,  and  be  bad  agreed  to  make  ber  an  allowance, 
but  had  never  paid  it:  the  jury,  therefore,  under  bis  lord- 
ship's directions  found  a  verdict  for  the  plaintiff.  N.  in  a 
similar  case  of  Turner  and  Winter^  bis  lordship  nonsuited  the 
plaintiff,  because  on  separation  the  defendant  had  agreed  to 
make  an  allowance  to  bis  wife,  and  bad  regularly  paid  it; 
notwithstanding  the  plaintiff  had  no  notice  of  the  transaction. 
But  the  allowance  must  be  sufficient  according  to  the  degree 
and  circumstances  of  the  husband ;  and  the  adequacy  of  the 
allowance  is  a  question  of  fact  for  the  jury  ^ 

A  mere  agreement  for  a  separate  allowance,  without 
avment,  is  not  sufficient  to  exempt  the  husband  from  this 
iability : 

Husband  and  wife  having  agreed  to  separate',  a  deed  of 
separation  was  executed,  (between  the  husband  on  tbe  first 
part,  his  wife  on  tbe  second  part,  and  a  trustee,  tbe  sister  of 
the  wife,  on  the  third  part)  wherein  the  husband  covenanted 
with  the  trustee,  to  pay  the  wife,  during  tbe  separation,  a 
weekly  allowance;  which  she  agreed  to  accept,  in  full  satis- 
faction of  ber  maintenance,  provided  that  if  the  husband 
should  pay  any  debt  which  bis  wife,  during  the  sepaiatton 
ajKl  payment  of  the  annuity,  should  contract,  it  should  be 
lawful  for  him  to  withhold  payment  of  tbe  weekly  allowance, 
until  he  should  be  reimbursed :  the  wife,  upon  the  separa- 
tion,  went  to  live  with  the  trustee,  who  supplied  ber  with 
necessaries;  the  husband  having  failed  to  pay.  tbe  weekly 
allowance,  tbe  trustee  brought  an  action  of  iudebilalus  as- 
sumpsit  against  him  for  tbe  amount  of  the  necessaries:  it 
was  holden  by  Chambre,  Rooke,  and  Heath,  Js.  that,  although 
tbe  trustee  ^ad  another  remedy,  and  might  have  brought 
an  action  on  the  deed,  yet  assutnpsit  was  maintainable,  on 
tbe  ground  that  there  was  a  common  law  obligation  on  the  . 
husband  to  provide  necessaries  for  his  wife,  altbouffb  she 
lived  apact  from  him ;  that  where  tbe  law  imposed  a  duty,  it 
raised  a  promise  on  tbe  part  of  the  person  on  whom  it  was 

11  HodgkiDsoD  ▼.  Fletcher,  4  Campb.        low  t.  Wilmot,  2  Stark. N.  P.O.  86 
70.  ptr  Ld.  EllenboTough,  C.  J.  Lidd-        Ld.  Ellenborougb,  C.  J.  . 

X  Nane  v.  Cnig,2Bot.  &1>ii1:N.R.MS. 
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tmpoted  to  discharge  it ;  and  that  the  mere  covenant,  without 
payment^  was  not  suflBcient  to  exempt  the  husband  from  thia 
liability.  Sir  J.  Mansfield,  C.  J.  expressed  an  elaborate  opi- 
nion to  the  contrary,  observing,  that  a  general  provision  for 
the  separate  maintenance  of  the  wife,  whether  the  husband 
paid  it  or  not,  deprived  the  wife  of  the  advantage  of  the 
common  law,  aoo  prevented  the  husband  from  being  sued 
either  in  assumpsit  or  debt  for  necessaries  furnished  to  his 
wife. 

But  if  the  separate  allowance  be  paid,  it  is  sufficient,  al- 
though the  separation  be  not  by  deed  or  writing  ^  The.  hus- 
band, however,  cannot  avail  himself  of  the  wife's  receipts  as 
evidence  of  the  payment  of  the  allowance*. 

A  husband  who  allowed  his  wife  a  separate  maintenance^ 
promised  to  pay  the  amount  of  a  debt,  which  she  had  con- 
tracted during^  the  separation ;  it  was  holden*,  that  be  was 
bound  by  such  promise,  and  that  he  could  not  recede  from 
it,  on  the  ground  that  the  plaintiff  knew  that  he  allowed  hia 
wife  a  separate  maintenance,  and  that  he  had  made  the  pro- 
mise under  a  misapprehension  of  law. 

Where  a  husband  by  bringing  another  woman  linder  his 
roof  renders  his  house  unfit  for  the  residence  of  his  wife,  who 
thereupon  removes  and  lives  apart  from  him,  the  husband  is 
bound  to  provide  the  wife  with  necessaries :  e.  g.  medicines 
in  sickness^  during  the  separation. 

If  the  husband  causelessly  turns  ^  away  his  wife,  or  if  the 
wife,  having  been  absent  from  home,  returns,  and  he  shuts 
his  doors  against  her';  and  afterwards  she  contracts  debts 
for  necessaries,  the  husband  will  be  liable;  for  he  sends  with 
her  credit  for  her  reasonable  expenses.  But  if  the  husband 
turns  away  his  wife  on  account  of  her  having  committed 
adultery,  then  he  will  not  be  liable  *. 

The  following  note  of  Boulton  y.  Prentice,  which  was 
obligingly  extracted  by  the  late  Mr.  Ford  from  his  father's 
MS.  at  the  request  of  the  compiler,  may  be  acceptable  to  the 
reader. 

Assumpsit  for  goods  sold  and  delivered  U>defendant*s  wife^ 

« 

7  Hodgkimon  ▼.  Fletcher,   4    Camp,  c  LuDgwortby  ▼.  Hockmore,  per  HoU^ 

70.  per  Ld.  £Uexiborougb,  C.J.  C.  J.  Lord  Raym.  444.  and  per  Holt, 

a  S.  C.  C.  J.  in  Btberingtbn  y.  Parrot,  Salk. 

a  Hombuekle  y.Hombury,  3  Stark .  1 77 .  1 1 S. 

Ld.  «£lleoboiDttgb,  C  J .  d  Tbomaon  y.  Heryej,  4  Bonr.  2177. 

b  Aklia  v.  Cbapmam  Middz.  SittiDgi,  e  Ham  y.  Tooyey,  ante,  p.  27S. 

after  Tiin.  T.*  50  G.  3.    Lord  Ellen-  f  Boulton  y.  Prentice,  £rom  ^s.  ford*t 

borough,  C.J.  IMS. Note.    S. C.  shorUy reported  In 

Str.  1214. 


Verdict  for  plaintiff.     On  motion  for  a  new  trial,  it  i^jicared 

|bat  defendant  and  bis  wife  had  formerly  lodged  at  plaintiff^* 
house,  during  which  time  the  defendant  had  given  plaintiff 
express  notice  not  to  trust  defendant's  wife.  Afterwards 
defendant  and  his  wife  went  to  lodge  at  another  place,  where 
defendant  used  his  wife  ill,  after  which  they  separated,  and 
defendant  refused  to  receive  her  again  ((J) ;  she  desired  him 
to  maintain  her  and  offered  to  return  and  cohabit  with  bio^, 
which  he  refused,  and  struck  her ;  and  declared  that  if  any 
person  trusted  her,  or  gave  her  credit*  be  would  not  |iav  them; 
fthe  had  not  any  clothes  and  was  wholly  destitute  of  neces- 
saries. The  goods  furnished  to  her  bv  plaintiff  were  neces- 
saries and  suitable  to  the  condition  of  the  wife.  On  the  pert 
of  the  defendant  it  was  proved,  that  defendant's  wife  used 
to  pawn  her  clothes,  and  was  addicted  to  drinking ;  that  plains 
tiff  had  assisted  her  in  pawning  her  watch,  and  that  oefeq* 
ant,  a  year  before  they  parted,  had  expressly  forbidden  plain- 
tiff from  trusting  derendant's  wife.  The  foundation  or  mov- 
ing for  a  new  trial  was«  that  the  verdict  was  contrary  to  law, 
as  the  credit  given  to  the  wife  is  in  law  grounded  on  the  sup- 
posed assent  of  the  husband,  which  assent  cannot  be  supposed 
where,  as  in  this  case,  there  is  an  express  prohibition.  But 
it  was  answered,  and  so  resolved  by  the  court,  that,  although 
the  prohibition  took  effect  and  continued  iu  force  during  the 
cohabitation,  yet  ^uch  prohibition  could  qot,  after  the  cohabi- 
tation ceased,  either  extinguish  or  lessen  the  credit  to  which 
the  wife  was  by  law  entitled,  after  the  husband  bad  turned 
her  away  and  refused  to  maintain  her;  for  the  husband,  by 
such  conduct,  gave  his  wife  such  a  general  credit  as  amoutited 
to  a  revocation  of  the  prohibition.  If  the  husband  in  a  case 
of  this  kind  could  prohibit  one  person  from  trusting  his  wife, 
be  miffht  pariratione  prohibit  many:  and  this  mi^t  be  ex- 
tended so  far  as  to  deprive  the  wife  from  obtaining  any  credit 
whatsoever,  so  that  particular  prohibitions  might  amount  to 
a  total  prohibition.    If  a  wife  leaves  her  husband,  he  is  not  in 


(6)  '<  My  conceptioii  of  the  law  it  this,  that  if  a  man  will  not 
receive  his  wife  into  his  house,  he  toms  her  oat  of  doors ;  and  if 
he  does  so,  he  sends  with  her  credit  for  her  reasonsble  expenses.** 
Per  Lord  Eldon,  <?.  J.  in  Rawl^  v.  Vandyke,  3  Esp.  N.  P.  C. 
251.— *«  Where  a  wi£e*s  situation  in  her  husbancTs  house  is  rendered 
irasife  from  his  emelty  or  ill  treatment,  I  shall  rnle  it  to  be  equiva* 
lent  to  a  taming  her  out  of  the  house,  and  that  the  hfisband  shall 
(e  liable  for  necessaries  foroished  to  her  mider  those  cireamstances.** 
Per  Lord  Kenyon,  C.  J»  in  Hod^  v.  Hodges,  1  Bip.  N.  P.  G.  44U 
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tbpit  case  amwereble  for  her  contracto;  it  i»  the  cobabitatioD 
which  IB  considered  as  the  evidence  of  the  hu8band*a  asaeofc 
to  the  contracts  made  by  bis  wife  for  necessaries ;  but  if  the 
husband  during  the  cohabitation  declares  his  dissent,  by  for- 
bidding  any  person  to  trust  his  wife,  all  persons  who  hare 
notice  of  such  dissent  trust  the  wife  at  their  peril  The  hus- 
band is  only  liable  on  account  of  the  implied  assent  to  the 
contracts  of  the  wife,  of  which  assent  the  cohabitation  after- 
wards induces  a  prteumption,  and  when  he  declares  the  con- 
trary, there  is  not  any  longer  room  for  such  presumption. 
But  if  a  husband  turns  away  his  wife,  he  gives  her  credit 
wherever  she  goes,  and  must  pay  for  necessaries  which  have 
been  provided  for  her. 

Another  leading  case  on  this  subject  is  the  case  of  Manby 
V.  Scott< :  there  the  wife  of  the  defendant  went  away  from 
him  without  his  consent  During  the  separation,  the  hus- 
band, who  did  not  allow  the  wife  any  maintenance,  expressly 
forbad  the  plaintiff  to  deliver  any  goods  to  his  wife;  notwith- 
standing which,  the  plaintiff  sold  to  the  wife  silks  and  velvets, 
and  then  brought  an  action  against  the  husband  for  the'value 
of  the  goods.  At  the  trial,  the  jury  found  that  the  goods 
were  suitable  to  the  degree  of  the  husband.  After  three  ar- 
guments in  the  Court  of  King's  Bench,  the  judges  were  di- 
vided, whereupon  the  case  was  adjourned  into  the  Exche- 
Suer,  where  nine  of  the  judges  (among  whom  was  Hale,  Chief 
aron)  (7)  were  of  opinion  that  the  buaband  was  not  charge- 
able. 

It  is  a  question  of  hct,  whether  a  tradesman  who  furnishes 
goods  to  a  wife  gives  credit  to  her  or  her  husband  x  if  the  cre- 

f  MmI^  v»  Soolt,  I  L€?.  4.  and  1  Sidi:  100. 


(7)  See  Hale*8  argument,  Bac.  Abr*  Baron  and  Feme,  II.  Twif- 
den,  J.  havinj^  delivered  an  ppiniofi  in  the  Sfing*s  Bench  in  &vo!|r 
of  the  plainttflf,  chaoj^  it  afterwards,  an4  agreed  in  opinion  with 
the  majority  of  the  judges  in  the  Exchequer.  See  1  Sidf.  119* 
The  argament  of  Mr.  J.  Hyde  will  be  found  at  great  length  in 
1  Mod,  124.  ^ 


It  will  be  remarked,  that  in  tUs  ease  wn  emen  prohibitioa  bad 
been  giv«i  io  Cfcs  jJaMjfnoit  to  tmst  the  wite  ;  b«t  it  was  agreed 
by  all  the  judges,  that  ifthe  prohibition  had  been  genml,  it  would 
Mve  been  void.  1  Sidf.  127.  In  like  manner,  it  is  incuinbeiit  tm 
pevKms  dissolving  a  partaenhip  to  give  espreiff  notioe  of  such  4k- 
solution  to  all  peisons  with  whom  they  have  had  dealix^  in  parl^ 
neisbip.    Ptakt*s  N«  P.  C  155, 
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dit  is  given  to  her,  the  husband  is  not  liable,  though  the  wife' 
lives  with  him,  and  he  sees  her  in  possession  of  some  of  the* 
gc>ods\ 

In  Baker  v.  Baber,  MS.  Gundry,  J.  F.  4.  Keniston  v.  Good-- 
all  was  cited,  where  Holt^  C.  J.  held  husband  not  liable  for 
costly  apparel  furnished  to  his  wife  and  worn  by  her  in  a 
clandestine  manner  without  the  privity  of  her  husband. 

The  defendant  treated  his  wife  with  great  cruelty,  and  took 
another  woman  into  the  bouse  with  whom  he  cohabited;  be- 
confined  his  wife  in  her  chamber  under  pretence  of  insanity ; 
she  escaped ;  and  the  plaintiff  brought  an  action  against  the- 
defendant  for  value  of  necessaries  furnished  to  the  wife  after 
her  departure;  Lawrence,  J.  thought  that  as  the  wife  might 
have  had  necessaries  if  she  had  remained,  the  action  could 
not  be  supported.  And  Mansfield,  C.  J.  thought  that  nothinc^ 
short  of  actual  terror  and  violence  would  support  the  action*. 

If  a  man  cohabits  with  a  woman  \  to  whom  he  is  not  mar- 
ried, and  permits  her  to  assume  his  name,  and  appear  to  the 
world  as  his  wife,  and  in  that  character  to  contract  debts  for 
necessaries,  he  will  become  liable,  although  the  creditor  be 
acquainted  with  her  real  situation ;  for  here  a  like  assent  will 
be  im'pliod,  as  in  the  case  of  husband  and  wife.  But  this  rule 
only  holds  during  cohabitation;  for  when  they  have  sepa- 
rated, the  man  is  no  longer  liable'* 

In  an  action  for  the  use  and  occupation  of  apartments  by 
the  deft's  wife",  it  appeared,  that  the  apartments  had  been 
occupied  by  a  lady,  wno  went  by  the  deu.*s  name,  and  who 
had  actually  been  married  to  him.  The  defence  attempted 
to  be  set  up  was,  that  the  defl.  had  a  former  wife  then 
and  still  living.  But  Lord  Ellenborougb,  C.  J.  said,  that  there 
was  not  any  evidence  to  fix  the  pit  with  a  knowledge  of  the 
celebration  of  the  first  marriage,  and  that  the  deft  was 
estopped  to  set  up  bigamy  as  a  bar  to  the  action.  He  had 
given  the  woman  who  lodged  with  the  pit  every  appearance 
of  being  bis  wife.  By  his  misconduct  in  marrymg  a  second 
wife,  wnile  his  first  was  still  alive,  he  had  done  what  he  could 
fo  confer  the  rights  of  marriage  upon  both,  and  bad  incurred 
a  civil  as  well  as  a  criminal  responsibility. 

3.  In  respect  of  Children  ofihe  Wife  by  a  former  Huihand. 
—If  a  man  marries  a  woman  having  chi^ren  by  a  former 

h  Bentl^  ▼.  Qriffin,  6  Taunt.  356.  1  Munro  ▼.  De  Chemant,  4  Ounpb.  216. 

i  Hprwood  ▼.  Heffer,  3  TMint.  421.  m  Robiuon  ▼.  Nation,  1  Camp.  N.  P. 

k  Walton  T.  TbreUield,'  2  Ksp.  N.  P.  C.  246. 
C.  637.  Kenyoa,  C.  J. 
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himbai^d,  he  is  not  bound  by  the  act  of  marriage  to  maintain 
,auch  children'*:  but  if  he  holds  them  out  to  the  world  as 
part  of  his  family,  he  will  be  considered  as  standing  in  loco 
parentis^  and  liable  even  on  a  contract  made  by  his  wife 
during  his  absence  abroad,  for  the  maintenance  and  education 
of  such  childreu^  (8) 

See  Rawlyns  v.  Vandyke*  3  Esp.  N.  P.  C.  95%.  Lord 
Eldon's  opinion  as  to  bow  far  a  father  is  liable  for  necessaries 
furnished  to  his  children,  living  with  the  mother  apart  from 
the  father  {9). 


IL  In  what  Cases  a  Femt  Covert  may  be  considered  as « 

Feme  Sole, 

.  It  will  be  proper  to  remark  in  the  first  place,  that  it  is 
now  clearly  established,  notwithstanding  former  decisions' 
to  the  contrary,  that  a  feme  covert  cannot  bring  an  action  or 
be  impleaded  as  a  feme  sole,  while  the  relation  of  marriage 
-subsists,  and  she  and  her  husband  are  living  in  this  kingdom, 
•notwithstanding  she  lives  separately  from  her  husband,  and 
has  a  separate  maintenance  secured  to  her  by  deed. 

This  point  was  solemnly  determined  (after  two  arguments 
before  the  judges  in  the  Exchequer  ChsCmber)  in  Marshall 
V.  Rutton,8T.  R.  545, 

And  a  woman  who  has  even  declared  herself  to  be  a  feme 
sole,  and  as  such  has  executed  deeds  and  maintained  actions^ 
if  herself  sued  as  a  feme  sole,  is  not  thereby  estopped  from 
setting  up  a  defence  of  coverture"). 

n  TubbT.  HuTiioti,  4  T.  R.  118.  re-  p  Riugstead  ▼.    Ladj  Lanetboroogli, 

cofnitcd   in   Coopef  v.  MartiD,  4  Cooke,  B.  L.  6a>i»«]l  v.  Brooks  and 

.    Eait,  76.  Corbett  t.  Poelniti,  1  T.  R.  5. 

o  Stone  ▼.  Carr,  3  £■)>.  N.  P.  C.  1.  q  Davenport  t.  Nelson,  4Campb.  36. 
Kenyon,  C.  J. 


'    (B)  MaiDtenance  by  the  leoond  husband  of  the  children  of  

bv  former  husband,  is  a  good  consideration  for  a  promise  by  such 
children,  when  thqy  eome  of  age,  to  repay  the  expense  of  their 
mainUnance.    Cooper  v.  Martin,  4  East's  R.  76. 


The  father  of  a  bastard  child  is  liable  for  its  nursing  and 
J  if  he  adopts  it  as  his  own,  althoueh  an  order  of  filiation  has 
not  been  made  on  him.    Heskett  v.  Obwmg,  5  Esp.  N.  IP.  C.  131. 


•   (9^  The  1 
board,  if  he 
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It  toy  howchrer,  ^bservable^  that  the  policy  of  the  kw 
which  has  cohiidered  a  married  woman  as  incapable  of  snitigy 
or  being  sued,  without  her  husband,  adifiits  of  some  modifi- 
cation from  particular  circumstances : 

1.  6y  the  custom  of  the  city  of  London,  (10)  a  feme  covert 
being  a  sole  trader,  may  sue  or  be  sued  in  the  city  courts  as 
a  felne  sole,  with  reference  to  her  transactions  in  London,  but 
even  there  the  tiasband  muM  be  made  a  part^  to  the  suit  for 
■oonfonnity. 

A  feme  covert,  sole  trader  in  the  city  of  London,  cannot 
sue',  or  be  sued*,  in  the  courts  at  Westminster,  without  her 
husband. 

2.  A  wife  may  acquire  a  separate  character  by  the  civil 
death  of  her  husband,  by  exileS  and  formerly  by  professioh 
and  abjuration  of  the  realm  ( 1 1  ]• 

r  Cawddl  t.  Shaw,  4  T.  R.  361.  Belknap  vai  banisbed  to  Gaacony, 

■  Betrd  ▼.  Webb,  %  Bq».  k  Pul.  03.  thens  to  remain  until  be  attained  the 

t  Belknap'scBse,3H.4.7.a.itappetn  Kinit^s  fiiTour,  which  Sir  E.  Coke 

liiy  the  y^artxiokt  1  H.  «.  1.  a.  that  donaideved ai a banishinebt  toieHk. 


(10)  By  the  cuttom  of  LGiidoD»  *^  A  feme  sole  merdiant  is,  wheve 
the  feine  trades  by  herself  in  one  trade  in  which  her  busbaad  does 
not  intermeddle^  and  btiys  and  sells  in  that  trUde ;  then  the  feme 
shall  be  sued,  and  the  husband  named  onLy  for  conformity,  and  if 
judgment  be  given  against  them,  execution  snail  be  against  the  fem^ 
only."  Langham  v.  Bewett,  Cro.  Car.  68.  **  This  custom  is  one 
of  those  customs  called  executory  customs,  the  meaning  of  which 
^piession  is^  costoias  mited  to  the  ^courts  of  the  city  of  London. 
Toey  ave  nleadable  in  London,  and  not  elsewhece,  except  so  far  as 
U&ey  may  oe  made  use  of  in  the  su|>erior  courts  fay  way  of  bar*** 
rer  Lord  Eldon,  C.  J.  deiiverine  the  judgment  of  the  court  in  Beard 
V.  Webb,  in  error.  Exchequer  Chamber,  2  Bos.  and  Pul.  98.  The 
judgment  here  referred  to  is  very  elaborale,  and  contains  much  useful 
«iifoiFniation  on  this  subject. 

(11)  See  1  iJMt  133,  a.  where  Sir  Edward  Coke  says,  ^  that  an 
abjuration,  that  is,  a  deportation  for  ever  into  a  foreign  land  like  to 

{>i0fe8sion>  isa  civil  death;  and  thai  i$  the  reason  that  the  wife  may 
fingimaction^  or  may  be  impleaded ,.dttring  the  Jiatuial  life  of  Jier 
husband.  And  so  it  is,  if  by  act  of  parliament  the  husband  be  at- 
4iiBted  of  treason  or*fdk>by^  and  siiving  his  lift,  is  bmmthedfor  ever, 
as  Belknap,  Ito.  was  ;  dttiii  mcmldMi^  and  the  wife  may  sue  aS 
a  ftme  sole.  But  if  thehmband^  by  act  of  parliament,  have  jud^^ 
ment  to  be  sxtbd  /or  a  Imm,  Irhich  sodie  loaU  a  relfesaJ^CNW  that  is 
not  a  civil  death.  Every  peison  who  is  attainted  of  high  treason, 
petit  treason,  or  felony,  is  disabled  to  brine  any  action;  for  he  is 
extra  Ugem  ponhif,  and  is  accounted  in  law  cmZtfer  mortmL*.** 
1  Inst.  130,  a. 
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3.  Whfeie  tbte  hutband  bad  been  tnrasported  for  a  term  of 
years,  bdbre  the  ezpiratioa  of  which  the  debt  was  contracted, 
and  sued  for ;  Yates,  J.  thought  that  the  transportation  sus- 
pended the  disability  of  the  wife,  and  that  she  might  be  sued 
as  a  feme  8ole^ 

The  foHowtng  observations,  which  were  made  by  LorA 
Eldon',  on  the  preceding  case,  are  worthy  of  great  consider- 
ation. His  lordship  havine  said,  that  in  the  cases  of  abjura- 
tion,  profession,  lie.  whicn  amounted  to  a  civil  death,  he 
thought  he  understood  the  aituation  in  which  the  wife  was 
placed,  for  the  fiction  of  law,  which  considered  the  husband 
as  civilly  dead,  put  the  wife  in  the  same  situation  as  if  be 
were  actually  dead ;  then  proceeded  to  observe  that,  '*  trans- 
portation for  a  term  of  years  might  give  rise  to  many  difficul- 
ties with  respect  to  the  enjoyment  of  the  husband's  estate,  boUi 
real  and  personal ;  but,  besides  the  difficulties  which  might 
arise  during  the  term  of  transportation,  another  difficulty  of 
equal  importance  occurred,  wnere  the  wife  had  contracted 
debts  after  the  period  of  her  husband's  transportation  had 
elapsed,  but  before  his  actual  return  to  his  country.  In  the 
case  of  Sparrow  v.  Careuthers,  Mr.  Justice  Yates  seemed  to 
have  treated  it  as  a  material  circumstance  in  evidence,  that 
the  time  of  transportation  was  not  expired,  and  he  did  not 
give  any  opinion  as  to  what  would  have  been  the  situation 
of  the  parties,  if  it  had  been  expired*  The  court  could  ndt 
presume  to  say  how  Mr.  Justice  Yates  would  have'  decided, 
nad  the  husband  continued  to  reside  abroad,  after  the  period 
of  his  transportation  had  expired,  or  had  only  remained  there 
to  arrange  his  aifairs,  with  a  view  of  returning  to  his  coun- 
tiy  when  he  had  so  done." 

Since  the  preceding  observations  were  made,  the  followii^p 
case  was  decided  at  Nisi  Prius  in  1801 : 

In  assumpsit  for  goods  Bold  and  delivered  ^,  thfe  defence 
was,  that  tne  plaintiff  was  a  married  woman.  The  piaioi- 
tiff's  counsel  answered  this  case  by  producing  the  record  of 
the  husband's  conviction  for  felony  in  March,  1794,  and  of 
a  sentence  of  transportation  for  seven  years;  whereupon  it 
was  insisted,  on  the  part  of  the  defendant,  that  the  sentence 
being  for  seven  years,  from  March,  1794,  that  time  was  now 
expired,  so  that  the  husband  was  competent  to  sue.  But 
Lord  Alvanley,  C  J.  said,  that  by  the  record  of  the  convic- 

a  gjplMSliirVtSsMlfabB,  dtoAialctn  j  Cviol  v.  Blencow,  Jane  3,  1801. 
V.aiiet%  a  tt.B.  I197.«a<l  U  Cof-  'ttttfligt  lUUr  Estt^  T.  C.  B.  ooma 
btet  V.  PMloits,  1  T.  R.  7.  AlTanlqr,  C.  J.  4  Eqp.  N.  P.  C.  37. 

z  Manb  ▼.  HiitrhinsMu  S  Bot.  ft  Pol. 
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.tioD  and  8eDtence»  there  was  conclusive  evidence  to  support 
.the  right  of  action  in  the  plaintiff  as  a  feme  sole,  and  though 
the  term  of  his  transportation  had  expired,  if  in  fact  he  had 
not  returned^  the  right  of  action  remained ;  but  that,  if  the 
defendant  meant  to  rely  on  the  circumstance  of  the  husband 
having  returned,  the  proof  of  that  lay  on  the  defendant 
.Evidence  to  this  effect  not  being  offered,  the  plaintiff  had  a 
verdict 

4.  Where  the  husband  is  an  alien,  who  has  deserted  this 
kingdom,  leaving  his  wife  to  act  here  as  a  feme  sole,  the 
wife  may  be  charged  as  a  feme  sole  for  contracts  made  after 
auch  desertion. 

In  assumpsit  for  goods  sold  and  delivered  *,  the  defendant 
pleaded  that  she  was  covert  of  the  Duke  de  Pienne.  It  ap* 
peared  in  evidence,  that  the  duke,  who  was  an  alien,  had  gone 
abroad  in  the  year  1793,  with  an  intention  to  return  in  four 
months,  but  bad  not  returned ;  during  his  absence  the  defend- 
ant had  kept  house,  and  paid  bills  on  ^  her  own  account  and 
in  her  own  name : 

Lord  Kenyon,  C.  J.  said,  this  case  came  within  the  prin- 
ciple of  the  common  law,  where  the  husband  had  abjured 
the  realm.  If  the  husband  had  been  absent  for  some  time, 
and  then  returned,  and  paid  bills  contracted  by  the  wife  in 
his  absence,  and  again  left  the  kingdom,  he  should  hold  the 
defendant  not  liable ;  but  here  teas  a  desertion  of  the  kingdom, 
and  an  absence  for  some  years ;  he  was  no  longer  domiciled 
here,  and,  in  the  interval^  the  wife  was  supplied  with  those 
articles ;  if  she  was  not  to  be  held  liable  for  debts  contracted 
under  such  circumstances,  she  might  starve.  See  also 
Francks  v.  Duchess  de  Pienne,  2  Esp.  N.  P,  C.  687.  to  the 
same  effect  But  see  Kay  v.  D.  de  Pienne,  3  Camp.  N.  P.  C. 
123.  where  Lord  Ellenborough  confines  the  preceding  doc- 
trine to  the  case,  where  the  nusband  has  never  been  m  this 
kingdom* 

In  De  Gaillon  v.  Victoire  Harel  L*Aigle,  1  Bos.  &  PuL 
^57.  where  the  replication  to  a  plea  of  a  coverture  was«  that 
the  husband  resided  abroad,  (not  stating  him  to  be  an  alien)^ 
and  that  the  defendant  lived  separate  from  him  in  this  king- 
dom, that  she  traded  as  a  feme  sole,  and  plaintiff  did  not 
give  credit  to  the  husband,  but  traded  with  the  defendant 
as  a  fieme  sole,  and  on  her  credit;  the  court  held  the  wife 
chargeable  as  a  feme  sole.  But  it  is  conceived,  thataince  ttie 
case  of  Marsh  v.  Hutchinson,  2  Bos.  &  Put  22&  such  a  repli* 

Waited  ▼.  Um  Duchiit  Dt  Fiamt,  lant  7, 1797,  MkUlcMx  Sltttigi,  tbp. 
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tation  could  not  be  supported,  unless  it  appeared  that  the 
husband  was  an  alien  (12|. 

The  case  of  Marsh  v.  Hutchinson,  was  an  action  for  goods 
sold  and  delivered;  the  defence  coverture.  Tlie  defendant's 
husband  was  an  Englishman,  who,  about  ten  years  before 
this  action  was  brought,  had  purchased  the  appointment  of 
agent  for  the  English  packets,  at  the  Brill,  in  Holland,  and 
had  resided  there  ever  since.  During  that  period,  he  be- 
came possessed  of  madder  grounds,  from  the  cultivation  of 
which  he  derived  considerable  profit  On  the  irruption  of 
the  French  into  Holland,  in  179i^,  his  employment  as  agent 
having  ceased,  he  sent  the  defendant,  together  with  his  family, 
to  reside  in  England,  but  he  remained  in  Holland  to  look 
after  his  madder  grounds,  and  with  a  view  to  recover  his 
situation,  in  case  the  intercourse  between  England  and  Hol- 
land should  be  re-established.  The  defendant  lived  at  Ayl- 
sham,  in  Norfolk,  and  was  there  considered  to  be  a  roamed 
woman.  The  plaintiff  had  furnished  her  with  coals,  for 
the  value  of  which  this  action  was  brought  It  was  holden, 
under  these  circumstances,  that  the  husband's  residence  in 
Holland  did  not  enable  the  wife  to  bind  herself  by  her  own 
contracts. 

So  where  to  a  plea  of  coverture*  the  plaintiff  re])Iied,  that 
the  defendant's  husband  **  lived  and  resided  in  Ireland,  and 
that  the  defendant  lived  in  this  kingdom  separate  from  her 
husband  as  a  single  woman,  and  as  such  single  woman,  pro* 
mised,  &c.;"  the  replication  was  holden  bad  on  general  de- 
murrer, because  the  terms  of  it  were  perfectly  consistent 
with  a  mere  temporary  absence,  and  they  might  be  applied 
to  the  case  of  every  man,  who  went  for  a  short  time  to  live 
in  Ireland  or  Scotland,  and  whose  wife  in  the  mean  time  con- 
tracted debts  here. 

_  r 

To  trespass  for  breaking  and  entering  the  plaintiff's  dwell- 
ing-house and  shop^  on  the  8th  April,  1807 »  and  on  divers 


%  Fkncr  T.  Counteit  of    Gmiaid, 
lBot.ftPa1.N.R.80. 


b  BoggettT.Fxter,ll^t,901. 


(12)  **  There  is  a  mat  difference  between  the  cases  of  an  Eng- 
lishman residing^  abroad,  leaving  his  wife  in  this  country,  and  ofa 
forei^er  so  domg.  The  former  may  be  compelled  to  return  at 
any  time  by  the  king^s  privv  teal.  There  i^  n<»t  any  ease  in  which 
the  wife  has  been  holden  liable,  the  husband  being  an  Englishman.** 
Per  Heath,  J.  in  Marsh  v.  Hutchinson.  See  also  Farrer  v.  Countess 
oTGranard,  1  Bos.  and  Put.  N.  R.  80,  where  Heath  J,  said,  the  case 
of  De  Gaillon  v.  U Aigle  proceeded  much  upon  the  ground  of  the 

defendant's  husband  being  a  foreigner. 
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other  days,  kc  and  ejectiag  her  from  the  poiSCMJon  thereof; 
defendant  pleaded,  that  pmintiff,  at  the  time  of  commitUng 
the  trespasses,  and  thence  continually,  hitherto  hath  been 
and  still  is,  under  coverture,  of  one  Jos.  Boggett,  then  and 
still  her  husband,  and  still  alive.  Replication,  that  befot^ 
the  oomtnitting  the  trespasses,  the  husband  deserted  and 
left  plain  tiff,  and  departed  out  of  this  kingdom  to  parts  be- 
yona  the  seas,  vi2.  to  America,  without  leaving  any  means 
of  necessary  provision  atid  support  to  plaintiff;  and  from 
the  time  or  his  departure  hitherto,  has  not  returned  to  this 
country,  nor  corresponded  with  nor  been  heard  of  by  plaintiff; 
and  that  during  all  that  time,  plaintiff  has  lived  apart  from 
her  husband,  and  made  contracts,  and  obtained  credit  atf  a 
Single  woman ;  and  for  her  necessaiy  support  and  daainte- 
nance,  baa,  during  all  that  time,  carried  on  the  business  of  a 
merchant,  as  a  single  woman  and  sole  trader,  and  as  such 
was  lawfully  poss^sed  of  both  dwelling-house  and  shop. 
Rejoinder,  tnatthe  husband  was  born  within  this  realm,  and 
from  the  time  of  his  nativity  hitherto,*has  been  and  still  is 
a  subject  of  our  lord  the  King,  and  that  he  has  not  at  any 
time  hithelrto  abjured  this  realm,  or  been  exiled  or  banished. 
6r  relegated  therdTrom.  On  demurrer,  the  court  listened 
reluctantly  to  the  argument  in  support  of  the  replication, 
and  gave  judgment  for  the  defendant  on  the  authority  of  the 
preceding  cases,  observing,  that  the  rule  had  been  laid  down 
m  B4an£iH  v.  ^Rutton ;  it  was  capable  of  having  exceptioBS 
engrafted  on  it,  as  where  the  afaaenoe  is  tantamount  to^a 
civil  death,  &c^  but  diat  a  temporary  absence  of  the 
knsbimd,  not  bansshed  or  the  lite^  had  never  been  deemed 
Sufficient 


ni;  Of  Aeiibns  by  Husband  and  Wife. 

1.  Whitrt  tkekftAand  and  Wife  must  join, 
3.  Where  the  Husband  mast  sue  alone. 

3.  Where  the  Htuband  and  Wife  must  jotn,  or  the  HuAand  may 
sue  alone  at  his  ElecHon. 

1.  Where  the  Husband  and  Wife  most  >ot«.«— In  real  ac- 
tions for  the  recovery  of  land  for*  the  wife,  the  husband  and 
wife  must  jom^ 

c  1  Ba1st.21. 
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So  fof  an  actioD  of  waste,  for  waate  committed  on  the  land 
oftbewife^ 

So  in  detinue  of  charters  of  the  wife's  inheritance  ^ 

In  an  action  on  a  bond  given  to  wife  dum  $ola,  husband 
and  wife  must  join  (13)^ 

Bond  was  given  to  wife  during  the  coverture ;  the  wife 

d7H.4.ia.a.    SILO.M.  f  Fte  Ld.Hv^hnekt,  C.J.  inBntes  ▼. 

c  lBoLAbr.347.  ^)pLl.  Dvidy,  S  Atk.  8S0. 
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(13)  I  aai  not  aware  of  anv  solemn  adjudication  on  tUs  point,  but 
the  position  is  supported  by  the  following  authorities  : 

1.  in  Fcimer V. Pladcett,  Moor  432«  it  m  said,  that  for  adebt 
due  to  the  wife  dum  tola,  husband  and  wife  aughi  to  join ;  but  it  is 
observable,  that  in  Crofce's  report  of  this  case,  (Cro.  Elis.  459.) 
which  is  more  f  uU  and  aocucate  than  Moor's^  tins  dictum  does  not 
appear. 

2.  In  1  Roll.  Abr.  347.  (R.)  pi.  3.  it  is  laid  down,  that  husband 
and  wife  omght  16  join  in  actions  due  to  the  wife  before  oovetture : 
b«t  there  is  not  any  authority  cited. 

3.  Lord  Hardwicke,  C.  in  Garforth  v.  Bradley,  2  Yes.  676,  677, 
takes  a  diiftinotion  between  choses  in  action  vesting  in  the  wife  be- 
fore and  after  marria^,  and  conftnes  the  power  ai  the  husband  to 
sue  alone  lo  those  which  vest  during  the  coverture. 

4.  In  Buller*s  N.  P.  179.  it  is  laid  down,  that  a  debt  due  to  a  man, 
in  rieht  of  his  wife,  cannot  be  set-off  in  an  action  against  turn  on  his 
own  Dond;  cites  Paynter  v.  Walker,  C.  B.  E.  4  G.  3. 

.  5.  Lotd  Kenyon,  C.  J.  delivering  the  judgment  of  the  court  in 
Milner  v.  Milnes,  3  T.  IL  631.  said,  «« It  is  extiemely  dear  on  the 
one  hand,  that  the  marriage  gives  to  the  husband  alt  the  peisonal 
estate  which  the  wife  has  in  possession ;  it  is  also  clear,  on  the  other 
hand,  that  where  a  chose  in  action  of  the  wife  is  to  be  reduced  into 
possession,  and  it  is  neoessary  to  bring  an  action  ibr  that  purpose. 
It  fiiait  fa^  brought  in  the  naases  of  both  husband  and  wife.*'  It  may 
be  observed,  on  this  last  case,  (which  was  an  action  of  trespass 
brought  by  a  feme  covert,  without  hei^  husband,  fer  an  injury  me 
to  a  personal  chattel  of  the  wife  dmm  tola;  to  which,  coverture  6f 
the  plaintiff  at  the  time  of  exhibiting  the  bill  was  pleaded  in  bar) 
thai  it  was  not  neoessary  for  the  determination  of  this  case  to  decide, 
that  the  action  must  be  brouaht  by  husband  and  wife^  It  was  only 
necessary  to  decide,  in  the  first  place,  that  the  wife  could  not  Mie 
alone,  upon  which  point  there  coild  not  be  anv  doubt,  as  the  wife 
cannot  in  any  of.  tnese  eases  sue  alone;  and  2aly,  whether  aduasi* 
tage  cottUi  be  taken  of  the  wife  suing  alone  by  a  plea  in  abatement, 
or  a  plea  in  bar ;  the  ^insstion  whether  the  husband  nttht  sue 
akme,  was  wholly  irvelevaait    It  may  beproper  to  add,  that  the 

•  Cited  hy  tk«  conitin  WUlerT.  Btker,  S  Wilt.  423. 
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died;  aiid  then  the  husband  Bued  upon  the  bond*  as  adminis- 
trator to  his  wife ;  it  was  hotden  on  deitiurrer,  that  the  action 
was  well  brought  *. 

If  an  action  is  brought  in  respect  of  a  persona]  wrong  to 
the  wife,  as  for  the  battery  of  the  wife,  the  husband  and  wife 
niust  join  (lA);  and  the  declaration  ought  to  conclude  "  to 

g  Ba/T.  FiulnMie»B.R.Trin.  13  ft  14  G.t.2M.ftS.396.  n. 


court  were  of  opinion^  that  the  plea  oi:^t  to  have  been  in  abate- 
ment. 

6.  This  Question  was  raised,  but  not  decided,  in  the  case,  of  . 
Carr  ▼•  Taylor,  10  Yes.  Jan.  578,  before  Sir  W,  Grant,  M.  R.  who 
said,  that  there  had  been  some  doubt  upon  it  at  law.     .    , 

I  cannot  conclude  this  note  without  observing,  that,  until  the 
doubts  which  hang  over  this  question  are  removed  by  a  solemn  ad- 
judication, the  best  way  of  proceeding  for  the  recovery  of  a  chose 
in  an  action  of  wife  dum  sola^  is  to  bring  the  actons  in  the  names  of 
husband  and  wife,  on  the  propriety  of  which  method  a  question 
cannot  be  raised. 

(14)  But  in  these  cases  the  husband  may  sue  alone  for  the  injury 
sustained  by  himself  froip  the  loss  of  the  society,  comfort*  and  assist^ 
ance  of  his  wife,  in  cooseouence  of  the  battery ;  Hyde  v.  Scissor, 
Cro.  Jac.  538.    And  if  the  husband  adopts  this  method,  he  may  in 
the  same  declaration  complain  of  a  battery  to  himself,     Guy  v.  LiVe- 
sey,  Cro.  Jac.  501.    Although  the  wife  ought  not  to  be  joined  in  an 
action  with  the  husband  for  the  battery  of  the  husband,  (Newton  v. 
Hatter,  Lord*  Ray m.  1208«)  yet,  w^ere  husband  and  wife  join  in- an 
action,  for  a  personal  wrong  to  the  wife,  the  husband  may  declare- 
also  for  an  injury  arising  solely  to  himself  hy  way  of  aggrofoatitin  of 
damage* ;  as,  where  in  trespass  by  husband  and  wife,  for  false  im- 
prisonment of  the  wife,  per  oyod  negoHa  domestica  of  the  hvuhand  re» 
masMerunt  tnfeda  ad  grave  aamnum  ipeorum.    On  motion,  in  arrest 
of  judgment,  the  declaration  was  holden  good ;  for  although  the 
husband  and  wife  oould  not  have  declared  jointly  for  the  special 
damaore  resuhing  to  the  husband  alone,  if  such  damage  had  been  the 
gist  of  the  action,  yet  in  this  case,  it  having  been  laid  for  aggrava^ 
tion  of  damages  only^  the  action  was  well  brought ;  for  trespass  will 
lie  for  a  matter  jointly  with  other  matters,  for  wbich  singly  an  action 
could  not  have  been  maintained;  as  trespass  will  lie  for  entering. 
the  plaintiiTs  house,  and  beating  his  servant^  without  addin?,  **  per  - 
q%iod  sertntium  amisit  ;*'  for  then  it  is  considered  as  a  continuation 
of  the  ilrst  trespass.    Russell  v.  Corne,  Ld.  Raym.  1031.  Salk.  119. 
6  Mod.  127.  S.  C.     So  where  in  an  action  of  assault  and  battery  by ' 
husband  and  wife,  it  was  stated  in  thedeclaratiot^  that  the  defendant' 
assaulted  the  wife,  and  driving  a  coach  over,  hruised  her ;  and  **  hy 
reason  thereof^*  the  husband  laid  out  divers  sums  of  money  in  the 
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their  damage  V*  *nd  not"  to  the  damage  of  the  husband*"; 
for  the  damages  will  survive  to  the  wife,  if  the  husband  die 
before  they  are  received.  . 

2.  Where  the  Husband  must  sue  alone. — ^Where  the  wife 
cannot  maintain  an  action  for  the  same  cause,  if  she  survive 
her  husband,  the  action  must  be  brought  by  the  husband 
alone;  as  in  the  case  of  an  action  of  indebitatus  assumpsit 
for  the  labour,  &c.  of  the  wife,  during  the  coverture*;  for, 
in  contemplation  of  law,  the  wife  is  considered  as  the  servant 
of  the  husband,  and  he  is  entitled  to  her  earnings,  and  such 
'  earnings  shall  not  survive  to  the  wife,  but  go  to  the  per- 
sonal representative  of  the  husband  (15). 

So  in  an  action*  on  the  case  for  words',  not  actionable  in 
themselves,  spoken  of  the  wife,  whereby  the  husband  sus- 
tains special  damage,  the  hust»nd  must  sue  alone.  So  in 
actions  for  injuries  committed  during  coverture  to  personal 
chattels",  which  by  law  are  vested  in  the  husband;  as  in 

b  HortoDT.Byles,  I  Sidf.  367.  k  Buckley  ▼.  CoUier,  Salk.   114.  ami 

i  Judgment  airested   for  tbit  conclu-        Cartb.25l. 

tion,  in  Newton  and  XJx.  ▼.  Hatter,  .  I  Coleman  ▼.  Harcourt,  1  Lev.  140. 

I^rd  Raym.  1208.  m  Arundel  ▼.  Short,  Cro.  Eliz.  133. 


care*  &c«  After  verdict  for  plaintifT,  with  entire  damages,  it  was 
holden,  on  motion  in  arrest  of  judgment,  that  the  gist  of  the  action 
was  the  beating  of  the  wife,  and  the  expenses  incurred  by  the  hus^ 
band  were  only  in  aggravation  of  damages  :  and  Powell,  J.  observed, 
that  if  these  had  been  omitted  in  the  declaration,  yet  the  surgeon's 
bill  might  have  been  given  in  evidence,  in  aggravation  of  damages. 
Todd  V.  Redford,  11  Mod,  264.     See  also  Dix  v,  Brookes,  Str.  6K 

■ 

(15)  It  may  here  be  observed,  that,  although  the  law  will  not  im- 
ply a  promise  to  the  wife,'  yet  where  the  wife  fs  the  meritorious 
cause  of  the  action,  that  is,  where  the  defendant  has  derived  profit 
or  advantage  from  her  labour  or  skill*  and  an  exjyress  promise  of 
remuneration  is  made  by  the  defendant  to  the  wife,  if,  in  such  case, 
an  action  is  brodght  by  the  husband  and  wife  jointly,  and  it  is  ex- 
pressly stated  in  the  declaration,  that  the  promise  was  made  to  the 
wife,  an  objection  cannot  be  raised  to  such  declaration,  merely  on 
the  ground  of  the  wife  having  been  joined ;  because  contracts  made 
by  the  wife,  with  the  assent  of  the  husband,  are  valid,  and  the  bring- 
ing the  action  in  their  joint  names  is  a  declaration  of  snch  assent;, 
and  in  this  case  the  action  would  survive  to  the  wife.    Brashford  v. 
Buckingham,  in  error,  Cro.  Jac.  77,  205.    Care,  however,  must  be 
taken,  that  the  declaration  does  not  embrace  any  other  caose  of 
action  accruing  to  the  husband  alone  ;  for  if  it  does,  it  will  be  bad. 
Holmes  and  wife  v.  Wood,  cited  by  the  court  in  Weller  v.  Baker, 
2  Wils.  424. 


^ 
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trespass  for  cutting  down  and  carrying  away  corn,  although 
it  grew  upon  the  wife's  land :  for  it  grows  by  the  industry  of 
man,  and  consequently  the  property  thereof  is  in  the  husband 
alone  (16). 

In  all  cases  where  the  wife  shall  not  have  the  thing  \  wheu 
it  is  recovered,  either  solely  to  herself,  or  jointly  with  her 
husband,  but  the  husband  only  shall  haye  it,  there  the  bu»* 
band  shall  sue  alone. 

An  action  on  the  case  was  brought  by  A.  and  B.  his  wife* 
for  the  use  and  occupation  of  a  messuage  and  lands,  and  for 
money  had  and  received  to  the  use  of  the  husband  and  wife, 
stating  the  promises  to  husband  and  wife ;  after  judgment 
^  default,  writ  of  inquiry  executed,  and  final  judgment  in 
B.  R.  a  writ  of  error  was  brought  in  the  Exchequer  Cham- 
ber, assigning  for  error,  that  judgment  was  given  for  the 
husband  and  wife  to  recover  their  damages,  vrnereas  it  ap- 
peared on  the  record,  that  B.  was  the  wife  of  A.  and  could 
not  sustain  any  damage  by  reason  of  any  thing  contained  in 
the  declaration ;  the  court  were  of  opinion,  that  the  judg- 
ment was  erroneous,  because  a  contract  could  not  be  made 
with  a  married  woman ;  that  a  promise,  either  express  or 
implied,  did  not  give  any  interest  to  her;  the  whole  resulted 
to  the  husband,  and  the  action  ought  to  have  been  brought 
in  his  name  (17).  The  counsel  for  the  defendants  in  error 
having  urged,  that,  if  an  impossible  assumpsit  was  stated  in 
the  declaration,  it  might  quoad  her  be  surplusage,  as  much 
as  if  she  had  been  a  stranger;  the  court  said,  the  insertion 
of  the  wife  could  not  be  surplusage ;  for  it  created  an  interest 
in  her,  and  entitled  her  to  damages  by  survivorship. 

Where  a  debtor  to  the  wife  as  executrix  promises  to  jiay 

A  1  B<^Abr.347.  (Q)pl.a.  1S3e.cited  in  Monit  t.  Korlbtt,  1 

o  Bidgood  T.  Way  aod  Wifis^  oa  error,       Tuuit.  214. 
in  Bzcbequer   Cbunbcr,  ft  Bl.  R. 


I 


(16)  Husband  and  wife  being  seised  of  land  in  right  of  wife  may 
joiif  in  trespass,  quart  cL  fregiif  et  hefbam  Sndem  crt$omiem  co»- 
mmptU  et  omortomf,  because  the  ^;raS8  is  the  natural  produce  of 
the  earth,  ana  shall  continually  go  with  the  land.  WiOy  v.  Amks- 
worth,  B.  IL  M.  3  G.  2.  M SSC  and  cited  by  the  court  in  WeDer  v« 
Baker,  2  Wils.  424. 

(17)  Lord  EUenboioiM^  €•  J.  qpieaking  of  this  lefiOTt  in  Old  v. 
Feuwick,  3  East's  R.  106.  said  thai  the  dedaiation  was  not  stated 
sufficiently  explicit ;  that  it  did  not  i^ypear  whom  lands  had  been 
used  and  occupied,  whether  the  husbana's  or  wife's. 
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Ike  buitHiiid  ill  consideralion  of  his  giTiDg  time  of  paymant^ 
the  husband  ought  to  sue  alone,  because  the  wi&  is  not  a 
INiity  to  the  affreeraent  between  her  huslwiid  and  the  defend- 
ant'; but  in  this  case  the  life  of  the  wife  roust  be  avened^; 
N.  The  recovery  of  the  husband  will  amount  to  a  devasiavit 
pro  tanto.    Per  Holt,  C.  J.  Carth.  463. 

a»  Where  the  Husband  and  Wife  mafjoin,  or  the  Hus^ 
band  may  sue  alone  at  AiV  EleciUtn. — ^In  personal  actions  for 
the  recoveiy  of  damages  onljr,  (other  than  actions  in  respect 
of  personal  wrongs  to  the  wife,)  where  the  action  will  sur* 
vive  to  the  wife  (18),  the  husband  and  wife  may  join';  or 
the  husband  may  sue  alone^  for  he  alone  may  release  such 
action  (19). 

Assumpsit'^n  an  action  for, a  breach  of  promise  made  to 
husband  and  wife  after  coverture,  to  pay  a  sum  of  money  to 
the  wife,  husband  and  wife  may  join  *• 

So  where  a  promise  is  made  to  the  wife  only  *. 

CooexKivf.— -Where  a  lease  is  granted  to  husband  and  wife 
for  a  term  of  years,  and  the  lessor  ousts  them,  husband  and 
wife  may  join  in  action  of  covenant ". 

Queen  Elizabeth,  by  letters  patent,  demised  a  bouse  to  A. 
for  years,  who  covenanted  to  repair',  and  afterwards,  duiw 
iug  the  term,  the  queen  granted  the  reversion  to  husband  and 
wUe,  and  to  the  tieirs  of  the  husband  in  fee :  the  bouse  being 
out  of  lepair,  the  husband  alone  brought  covenant  and  it  was 

p  Ytid  ▼.   Eluid,  Loid    Rajm.  38S.  t  Ftat  t.  Taylor,  Cro.  EUc  61. 1  Rol. 

Salk.  117.  GMtb.  4es.&.  C.  Abr.  32.  pi.  12. 

q  Lea  ▼.  Mione^  Ydr.  14.  Cro.  Jae.  u  Bro.  Abr.  Baiou  and  Feme,  pi.  23. 

110.  X  Biett  T.  Cumberland,  Cro.  Jae.  399. 
r  Per  Cur.  2  Mod.  270.  Buls.  163.  S.  C. 

t  Hilliard  T.  Hambridge,  Aleyn,  36. 


-»^ 


(18)  In  Frosdike  v.  Sterling,  1  Freem.  236.  North,  C.  J.  said, 
**  that  he  always  took  it  for  an  un^uestioiiable  rule,  that,  wbeieso« 
ever,  in  case  the  husband  should  die,  the  action  would  survive  to  the 
wife,  there  the  wife  im^&t  join,  but  on  the  other  side,  the  husband 
may  join  the  wife  in  many  cases  where  he  is  not  bound  to  join  her, 
4>at  may  haye  the  action  alone*'* 

(19)  *<  What  the  husband  alone  may  disohaige,  and  of  whieh  he 

te»  he  may  rto>ver  ak)ne  without 


may  make  dispositioii  to  his  own  ase»  he  majr 

joiaii^  his  wire  in  the  action.'^    Per  Doddendge,  J*  to  whkh  Coke» 

CJ.atsanted^  and  said  it  wasa  true  and  good  gioond,  3  Bulst.  164. 
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bolden  welK  although  the  interest  of  the  feme  appeared  oo 
the  face  of  the  declaration  (20). 

Covenant  will  lie  by  husband  and  wife  for  non-payment  of 
rent,  due  by  virtue  of  a  lease  granted  by  husband  and  wife  of 
lands,  the  inheritance  of  wife^ 

Husband  alone  may  brin^  an  action  on  a  covenant  made  to 
himself  and  his  wife,  for,  although  the  covenant  be  made  to 
both,  yet  he  may  refuse  quoad  her*l 

.  In  this  case.  North,  C.  J.  said,  that  he  remembered  an 
authority  in  an  old  book,  that,  if  a  bond  be  given  to  baron 
and  feme, ,  the  husband  shall  bring  the  action  alone^  which 
shall  be  looked  upon  to  be  his  refusal  as  to  her*. 

Debt. — So  if  a  bond  be  given  to  husband  and  wife  admi- 
nistratrix^, husband  may  sue  alone,  declaring  on  it  as  a  bond 
to  himself.  -  '       * 

In  debt  on  bond  made  to  husband  and  wife'  both  may  join ; 
or  the  husband  may  disagree  to  the  wife's  right  to  the  bond', 
and  bring  the  action  in  his  own  name  only ;  but,  until  such 
disagreement,  the  right  to  the  bond  is  in  both  the  husband 
and  wife,  and  shall  survive :  hence,  if  the  husband  dies,  the 
wife  shall  have  the  bond,  and  not  the  personal  representative 
of  the  husband. 

So  in  debt  on  bond  made  to  the  wife  during  coverture ^  or 
in  assumpsit  on  a  promissory  note  given  to  the  wife  during 
coverture  ^  husband  and  wire  may  join ;  or  husband  may  sue 
alone  (31) ;  but  after  the  death  of  wife,  husband  must  sue  as 
administrator  to  his  wife^ ;  for  the  rule  of  law  is,  that  choaes 
in  action  can  only  be  put  in  suit  by  the  party  to  whom  they 
are  given ;  or,  after  their  deaths,  by  persons  claiming  jure 
representationis, 

7  Atebcfiy  t.  Walbj,  Str.  230.  e  Bro.  Baron  and  Feme,  pL  00. 

s  Beaver  ▼.  Lane,  2  Mod.  217.  f  Howell  y.  Maine,  3  Ley.  403.  8.  P. 

•  Cited  by  Buller,  J-  4  T.  R.  617.  per  Ld.  Haidwieke,  2  Atk.  20S. 

b  Ankentein T.Clarke, 4 T.R.  616.  g  PhiUitkirk  and  wife    y.  Pluckwell, 

c  32  £.  3. 5.43  £.  3.  10.  Bro.  Baron  ft        2  M.  jfc  8. 203. 

Feme,  pi.  14.  55.  h  Bay  t.  FMirone^  B.  R.  Tdn.  13  and 

d  Coppiny ,2P.  Wma.497.  14 G.  2. 2 M. and 8. 396.  n. 


(20)  But  see  Middlemore  y.  Goodall,  Cio.  Car.  505.    . 

(21)  It  appears  by  a  MS.  note,  in  the  possession  of  a  friend  of  the 
compiler,  that  the  roll  in  Howell  t.  Maine  was  searched,  and  it  was 
found  that  the  bond  was  given  to  the  wife  during  the  coverture ; 
for  devant,  therefore,  in  some  editi6ns  of  Levinz's  R<Kport»  read 
duranL  Comyns  has  stated  the  case  accurately  in  his  Digist,  tit. 
Baron  and  Feme,  (w) 
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i  Wbef€  bustNiiMi  and.wife  have  recovered  jadgtneat  on  s 
bond  made  towife,  dum  sola^  hnsband  and  wife  may  join 
in  an  action^  on  siich  judgment;  or  husband  may  sue  alone; 
for  that  which  was  before  a  chose  in  action,  transit  in  rem 
judicatam,  and  is  of  another  nature  from  what  it  was  before 
the  coverture. 

If  it  be  referred  to  a  master  in  cbanceiy  to  take  an  account 
of  what  is  due  to  husband  and  wife^  who  reports  the  sum 
due,  and  appoints  it  to  be  paid  to  the  husband,  and  the  defend- 
ant is  committed  for  non-payment,  and  escapes,  the  husband 
and  wife  may  jpin  in  an  action  against  the  warden  for  the 
escape. 

Quare  impediL'^So  where  a  right  of  presentation  is  in  the 
husband  jure  uxoris,  a  qvare  impedit  may  be  brought  by  the 
husband  and  wife  jointly'. 

Or  the  husband  may  sue  alone",  for  the  presentation  only 
is  recoverable  and  not  the  advowson,  and  the  release  of  the 
husband  would  bar  the  action. 

Aep/evin.— Baron  and  feme  may  be  joined  in  the  same  de- 
claration in  replevin  for  goods  distrained  from  the  feme  dum 
sola.^ 

If  the  goods  of  a  feme  sole  be  taken,  and  she  marries^  the 
husband  alone  may  sue  the  replevin  ^. 

In  the  replevin  of  eoods  which  the  wife  has  as  executrix, 
husband  and  wife  shall  join,  utvideturK 

Avowry  for  rent  anrear  jure  uxtnis  may  be  by  husband  and 
wife,  or  husband  only,  averring  the  life  of  feme"!. 

Tor(.— In  an  action  upon  the  case  for  stopping  a  way  to  the 
land  of  the  wife,  husband  and  wife  may  join  '• 

So  an  action  upon  the  case  for  cutting  down  trees',  the  lops 
of  which  were  reserved  to  the  wife  for  her  life,  may  b^  brougnt 
by  husband  and  wife  jointly. 

In  Welter  and  wife  and  others  v.  Baker,  2  Wils.  414.  an 
action  was  brought  by  the  dippers  at  Tunbridge  Wells,  to^ 
ther  with  their  nusbands,  against  the  defendant  for  exercis- 
ing  the  business  of  a  dipper,  not  being  duly  appointed  and 
approved  according  to  a  private  statute ;  it  was  nolden,  that 


I   WoolTdtton  T.  Fynnimore,  T.  18  & 

10  O.  2.  C.  B.  BI88. 
k  Unggiiis.  T.  DurbMn,  8tr.  7S6. 
1  BroTBaroo  aad  Ifeiiie,  pi.  41. 
Q  lb.  pi.  28. 

n  Bro.  Baron  and  Fane,  pi.  86. 
a  F.  N.  B,  160.  K.  died  ta  BoU.  N.  P. 

53. 


p  Bio.  Boron  and  Feme,  ^^  86. 

q  WiiCT.BeUent,  Cio.Jac443.    Oi- 

bonie  T.  Walleedea,  1  Mod.  273. 
r  Agreed  in  Baker  and  wile  y.  Brere- 

man,  Cro.Car.  418. 
I  TregmieU  and  wife  ▼.  Reeve,  Cro. 

Car.  437. 
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Ihe  adioo  was  well  broughlin  tbeimmetof  tbebufebiwlitiid 
wive& 

TVff^po^^.'^-Trespass  was  brought  by  the  husbntid  alone 
for  bunting  in  a  free  warren*,  wbicb  be  bad  in  right  of  bis 
wife,  and  it  was  adjudged  good,  Ibr  damages  only  are  reco- 
Terable  (22). 

Trorcr,— Where  the  inception  of  the  cause  of  action  is  in 
the  wife  before  marriage  *,  and  consummated  afterwards,  hus- 
band and  wife  may  jom,  as  in  trover  of  a  personal  chattel  of 
wife  before,  and  conversion  thereof  after  marriage. 

It  roust  be  observed,  that,  in  all  the  preceding  cases,  where 
the  wife  is  made  a  party,  her  interest  ought  to  appear  on  the 
face  of  the  declaration,  for  the  court  will  not  intend  it  upon 
demurrer",  or  even  after  verdict,  according  to  the  case  of 
Abbott  V,  Blofield,  Cro.  Jac.  644.  Sed  quae,  whether  this  case 
be  law  to  its  full  extent ;  for  in  Bourn  and  wife  v.  Mattaire, 
Bull  N.  P.  53.  and  MSS.  where  husband  and  wife  joined  in 
replevin,  and  defendant  avowed  for  rent  arrear,  after  verdict^ 
it  was  objected,  that  the  husband  and  wife  could  not  have 
a  joint  property  in  personal  chattels  after  the  marriage,  and, 
consequently,  the  replevin  ought  to  have  been  brought  by  the 
husband  alone.  Lord  Hardwicke,  C.  J.  delivering  the  judg^ 
ment  of  the  courts  said,  that  although  the  ground  of  the 
objection  was  generally  true,  yet,  notwithstanding,  as  a  man 
and  woman  mi^ht  t)ave  a  joint  property  before  marria^, 
or  the  wife  might  have  the  goods  in  question  as  executrix, 
and  the  takios:  miglil  in  both  cases  be  before  marriage, 
the  court  were  of  opinion,  that  they  itaight  declare  jointly  in 
an  action  for  sucb  taking.  That  if  the  law  would  admit  of 
such  joint  action,  the  fact  was  admitted  by  the  {Reading.  The 
defendant  bad  not  disputed  with  the  plaintifi*  to  whom  the 
property  belonged  at  the  time  of  the  taking,  and  therefore  if 
there  coitfd  be  a  case  in  which  husband  might  join  with  the 
wife  in  an  action  for  a  personal  chattel,  the  court  thought 

t  Br>.  Abr.  Baron  and  Feme,  pi.  16.        x  Beim  t.  Bodd,  S  N.  R.  405.  Infr.  tt» 
u  BlAckbofn  y.  Qreavct,  2  Ley.  107.  (23.) 


(22)  It  may  be  rteotiarked  here,  that  it  is  imioaterial  as  to  the  point 
in  quettioo,  whether  the  interest  of  the  husband  is  a  joint  interest 
with  the  wife,  or  an  interest  only  in  right  of  the  irife.  hk  the  first 
and  second  cases  in  covenant  Wore  abridged,  the  husband  had  a 
joint  interest  with  the  wife.  In  the  4th  case  in  oovenant^  two  first 
cases  in  tort,  and  the  C9m  to  which  tins  note  is  aonsawdf  the  has- 
band  had  an  interest  only  in  right  of  his  wife. 
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tliat,  afitT  verdkt  (23),  this  ought  to  be  intended  to  be  the 
case,  Bro.  Bar.  and  Feme,  pK  85.  abridges  a  book  case  in 
3d  Edw.  3.  (but  which  is  not  to  be  found  in  the  year  book; 
and  was  probably  taken  from  some  manuscript)  wherein 
it  is  held,  that  husband  and  wife  may  join  for  such  things 
as  the  wife  has  as  executrix,  or  where  goods  are  taken  from 
her  whilst  sole. 


IV.  Of  Actions  against  Husband  and  Wife* 

In  actions  against  the  husband  for  the  debts  of  the  wife 
contracted  before  marriage^,  if  the  wife  is  not  joined,  advan- 
tage may  be  taken  of  the  omission  in  arrest  of  judgment :  and 
this  rule  holds,  although  an  account  has  been  stated  with  the 
husband*,  for  that  does  not  alter  the  nature  of  the  debt 

A  woman  occupied  a  house  from  Lady-dav  until  the  8th 
of  June,  and  then  intermarried  with  the  defendant  and  quitted 
the  house,  having  on  the  Lady-day  preceding,  given  notice 
that  she  should  quit  at  Michaelmas ;  an  action  for  use  and 
occupation  from  Lady-day  to  Michaelmas  was  afterwards 
brought  against  the  busmd;  and  it  was  boldeii*,  that  it 
would  not  lie ;  for  there  was  no  oocupetion  by  tbe  husband 
for  tbe  former  part  of  tbe  half  year  either  in  fact  or  m  law* 

As  a  husband  de  facto  is  liable  to  the  debts  of  his  wife\  a 
plea  of  iie  wtques  accoupte  en  loyal  matrimonie  to  an  action 
nrouffht  against  husband  and  wife,  for  the  recovery  of  a  <kbt 
due  from  wife  before  coverture,  is  bad. 

Husband  cannot  be  charged  at  law  for  money  lent  to  his 
wife,  even  for  the  purpose  of  buying  necessaries;  btoiuse  it 
may  be  misapplied  (24). 


f  lfitddaMQT.HMnoo,7.T.R.a46.     a  RichaidsoB  ▼.  HiO],  1  Brodcrip  tnd 
s  Drac  V.  TIkmM)  Alflgrst  ^^  Bingbaan,  60. 

b  Norwood  t.  Stereniofi,  AoAr.  BSt. 


(23)  Since  the  pubUcatian  of  a  ibrBitr  edition  of  ti|is  woik^  it 
has  beeu  decided  that  a  declaration  la  replevin  by  huabiuad  and 
wife,  where  nothing  appean  on  tbe  jfiace  or  th^  reoord  whenoe  4^ 
^Ottit  can  infer  that  the  wife  had  an  mterest  in  the  goods  taken*  is 
hsAf  oa  special  demnner.    SerroB  ana  vrife  v^  Dodd,  2  N«  &•  405, 

<a^  If  the  nHnqr  he  kid  omin  neewMes,  equity  wOI  eoMdd* 
As  lender  as  stinding  in  thejpkupe  of  the  Mtson  pl1wMingtlleal»- 
cenaliei»a■d  deetee  Belief.  Harris  V.  Lee,  1  P.  Wvm.  48(L  PrsJMk 
iaOhslu  »SL  &  G.  and  IbHeUnMi  v^  Stariily,  Ldd  BaihiiMt^ 
C.  H.  !•  1778.  MS& 
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But  a  count  for  money  lent  to  the  wife  at  the  request  of  the 
husband  is  good^,  because  a  loan  to  the  wife  at  the  request 
of  the  husband  is  considered  in  law  as  a  loan  to  the  husband 
(25).  The  count,  however,  must  state  the  money  to  have 
been  lent  to  the  wife  at  the  request  of  the  husband ;  for  where 
the  money  was  alleged  to  have  been  lent  to  the  wife  at  the 
wife's  request,  it  was  holden  bad^ 

So  where  the  plaintiff  declared,  that  the  defendant  was 
indebted  for  meat*,  &c.  found  by  the  plaintiff  at  the  defend- 
ant's request,  and  on  evidence  it  appeared  to  be  found  for 
the  defendant's  wife,  at  his  request,  in  his  absence;  upon  a 
case  reserved,  it  was  holden,  that  a  delivery  to  the  wife,  at 
the  husband's  request,  was  in  law  a  delivery  to  the  husband. 

If  a  declaration  against  husband  and  wife,  for  a  debt  of  the 
wife  contracted  before  marriage,  allege  a  promise  of  the  wife» 
made  after  the  marriage  to  pay  the  debt,  it  is  bad'. 

If  an  action  is  brought  against  husband  and  wife  on  a  bond 
eiven  by  the  wife  dum  sota^  the  defendant  may  plead  the 
bankruptcy  of  the  husband  after  the  intermarriage,  &c.  as  a 
discharge  of  the  debt  This  plea  upon  the  statute  must  coo* 
elude  to  the  country.  Husband  and  wife  cannot  maintain 
an  action  of  trover,  and  suppose  the  possession  in  them  both ; 
for  the  law  will  transfer  tne  whole  interest  to  the  husband : 
but  trover  may  be  maintained  against  husband  and  wife^ ; 
for  the  dst  of  the  action  is  the  conversion,  which  is  a  tort» 
with  wnicfa  a  feme  covert  may  be  chaiiged  as  well  as  with 
trespass. 

Trespass  against  J.  G.,  widow  ^  and  pending  the  suit  she 
took  husband ;  after  judgment,  a  writ  was  directed  to  the 

c  Sterenson  ▼.  Hardyy  9  Will.  338.  3  f  Monif  and  wKe  ▼.  Hoifolk  and  ano- 

Bl.  R.  872.  S.  C.  tiler,  1  Taunt.  21S. 

d  Stone  t.  Macnair,  in  enwyT.'Tiant  g  Miles  t.  Williams,  I  P.  Wms.  249w 

432.  nid  by  Loid  Haidwicke  in  f  Vesey. 

e  Ross  T.  Noel,C.B.E.310.2.BaU.  ISLtobcferuljiepocted. 

N.  P.  ISO.  h  Draper  ▼.  FuUies,  Yelv.  165. 

i  Doyley  t.  ¥niite»  Cro.  Jac.  323. 


(25)  *<  It  is  tme  that  a  complete  or-  perfect  contract  cannot  be 
maide  bv  a  feme  covert  by  her  own  aotbori^ ;  yet,  by  the  assent  of 
her  hosband,  she  may  contract  as  his  substitute,  as  in  case  either  of 
sale  or  loan.  This  assent  may  be  either  express  or  implied ;  it  may 
be  prior  or  subsequent  to  the  contmct.  If  prior  and  communicated 
to' tbe  defendant,  the  contract  msde  is  an  actaal  oonftract  and  not 
JMiely  virUai  with  the  husband ;  if  subsequent,  then  the  wife*8 
eontract  is  tncAoofs  and  imperfaol,  until  affiimed  by  the  husband ; 
and  such  affirmation,  if  given,  tcaasfen  the  contract  to  him.*'  Pet 
BiaekstDtte,  J.  in  Stevenson  v.  Hardie,  2  Bl.  R.  873. 
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i^eriflf  quod  caperet  J.  6.  ad  satisfaciendum^  upon  which  the 
sberiflT  took  J.  G.  whose  huBband,  together  with  her,  there- 
upon brought  an  action  for  false  imprisonment  against  the 
sheriff,  who  justified  under  the  ca.  sa.  On  demurrer,  the 
court  gave  judgment  for  the  defendant,  observing,  that  if  an 
action  be  brought  against  a  feme,  who  before  judgment  takes 
husband,  yet,  if  she  be  found  ^guilty,  the  ca.  sa.  shall  be 
awarded  against  her,  and  not  against  her  husband. 

In  like  manner,  after  interlocutory  judgment  in  assumpsit . 
asainst  a  feme^,  who  afterwards  marries,  the  plaintiff,  even 
alter  notice  of  the  marrjage,  m$y  proceed  to  final  judgment, 
without  joining  the  husband,  and  sue  out  execution  thereon 
agaitist  the  feme  only,  and  such  execution  cannot  be  set  aside 
for  irregularity. 

Judgment  was  obtained  against  a  feme  sole^  who  after- 
wards married,  and  then  the  plaintiff  brought  a  set.  fa.  against 
hustmnd  and  wife,  and  had  judgment  thereon ;  then  the  wife 
died,  afi4  -the  plaintiff  afterwards  brought  another  sci.  fa. 
against  the  huabapd  ak>ne:  it  was  bolden,  on  writ  of  error, 
that  the  second  sc^.fa.  was  well  brought,  on  the  ground 
that  the  judgment  on  the  first  scufa.  had  made  the  husband 
liable. 

If  wife  be  joined  in  an  action  for  words  spoken  by  husband 
only,  it  will,  be  error"*.  Hence  if  slander  be  spoken  by  hus- 
band.a/id  wife,  there  must  be  separate  actions,  one  against 
the  husband  onlv,  for  the  slander  spoken  by  him,  and  the 
other  against  the  husband  and  wife,  for  slander  spoken  by  the 
wife,  and  the  court  will  not  order  the  actions  to  be  conso- 
lidated. 

So  for  words  spoken  of  husband  and  wife  there  must  be 
two  actions ;  one  by  the  husband  for  the  words  spoken^of  the 
husband,  and  another  by  husband  and.  wife  for  the  words 
spoken  of  the  wife*. 

The  policy  of  the  common  law  will  not  permit  hillsbaild 
and  wife  to  give  evidence /or  each  other%  because  their  inter- 
ests are  the  same :  nor  against  each  other  on  account  of  the 
implacable  dissension  which  might  be  occasioned  thereby. 
But  by  Stat  £L  Jac.  1.  c;  19.  a.  5,  6.  commissioners  of  bank- 
nipt  are  empowered  to  escamine  the  wives*  of  bankrupts 
touching  their  estates. 

k  Cooper  v.  Hunchin,  4  East's  R.  521.  n  Brrington  ▼.  GanMner,  B.  IL  M.  22 

See 3  M.  AS. 557.  .  O.  3.  M.  S.    See  SmiUi  v.  Warner, 

1  -Obrian  t.  Ramm,  Caith.  30.    See  the  Goldsb.  76.    Dalby  ▼.  Dorthall,  Cro. 

lecord,  3  Mod.  1 70.  Car.  553 .  Anon.  W.  Jones,  440.  Smith 

m  Swithia  y.  Vincent,  2  Wils.  227.  t.  Cooker,  W.  Jones,  409. 

Djer,  10.  a.  pi.  112.  in  the  margin.  o  Davis  t.  Dinwoodjr,  4  T.  Rt  S7S. 

Bull.  N.  P.  2Sa. 
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CHAP.  IX, 


BRILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

I.  Of  the  Nafure  of  a  BM  of  Exchange^ 
IL  Of  Ue  C^^diy  of  the  caalmtUng  Parties  to  a  BUI 
of  Exchange. 

lit.  Of  the  Requisites  in  a  Bill  of  Exchange,  and  herein  of 
the  Stamp,  Date,  and  Consideration. 

IV.. Presentment  for    Aceepimnee^^Acceptane^^mal^fM 

Aeceptance^^IAahilitf  of  the  Acceptor — Non-ocf  epC* 

ance^nnd  Notice  thereof^^Protest'-^Liability  of  the 

Drawer  on  Non-acceptance. 

V.  Of  the  Transfer  f^f  Bills  of  Exehange^Of  the  Parity. 

in  wham  the  Right  of  Transfer  is  vested. 

VI.  Of  Presentment  for  Payment,  and  herein  of  the  Days 
of  Grace^^Non-payment  and.  Notice  theret^^^ 
PfoieeU. 

VIL  Of  the  Acts  of  the  Holder  whereby  the  Parties  to  the 
BiN  may  he  discharged. 
Vin.  Of  the  Action  on  a  Bill  of  Exchange-^Evidence-^ 
Recovery  of  Interest, 

IX.  Of  the  Nah^e  of  a  Promissory  Noie-^tmt  3  mdTA 
Ann.  c.  9.  s.1.  placing  promissory  Notes  on  thefoot^ 
i^gof  Inland  Bills  of  Exchange^What  are  negoti- 
able Notes  within  the  StatuU^Of  Bankers*  Notes 
"^oint  and  seneral  Notes-'''Consideratian^-''Stamp. 
X.  Of  the  Time  when  a  Note  ought  to  be  presented  for 
Payment. 

XI.  Of  the  Declaratian'^PleadingS'^B^idence'^Concia' 
sion. 


BILLS  OF  EXCBANQE. 


I.  Of  the  Nature  of  a  Bill  of  Exchange. 

A  BILL  of  Exchange  w  a  written  order  from  A.  to  B«  direct- 
ing B.  (who  has,  or  is  supposed  to  have,  in  bis  hands  suQicient 
effects  belonging  to*  A.)  to  pay  a  sum  of  money  toC.  or  order, 
or  to  C  or  tearer,  either  at  sight  or  a  certain  number  of  days 
after  sight,  or  after  date,  or  at  single,  double^  or  treble  usance, 
or  on  demand. 

The  peculiar  properties  of  a  bill  of  exchange  are  these: 
First— It  is  assignable  to  a  third  person  not  named  in  the 
bill,  or  party  to  the  contract,  so  as  to  vest  in  the  assignee  a 
right  of  action  in  his  own  name :  contrary  to  the  general  rule 
of  law,  that  cboses  in  action  are  not  so  assignable.  Secondly 
—-Although  a  bill  of  exchange  be  merely  a  simple  contract, 
and  not  a  specialty,  yet  it  will  be  presumed  that  it  has  been 
originally  given  for  a  good  and  valuable  consideration. 

Bills  of  exchange  dre  either  foreign  or  inland ;  foreign  bills 
of  exchange  have  long  been  considered  as  the  most  convenient 
paper  security  among  merchants',  in  conformity  to  the  uni- 
versal usages  and  customs  established  among  traders,  by  una- 
nimous  concurrence*  for  facilitating  a  general  commerce 
throughout  the  world. 

The  person  making  the.  bill  is  called  the  drm$fer,  tBe  per* 
son  to  whom  it  is  directed  the  drawee^  and  the  pecson  id 
whose  favour  it  is  made  the  payee.  When  the  drawee  has 
undertaken  to  pay  the  bill,  he  is  stiled  the  acceptor,  and  his 
undertaking  to  pay  the  bill  is  called  an  acceptance. 

Bills  of  exchange  payable  to  order  are  asaignable  by  m* 
dorsement  The  pereon  making  an  indorsemect  is  called  the 
indorser :  the  penKUi,  in  whose  ravour  it  is  made,  the  indonee^ 
the.  party  in  poBsessioo  of  the  btH^  and  entitled  to  reeieive  its 
contents,  the  holder. 

BiUs  payable  to  bearer  are  transferable  by  deliveiy  without 
iadoraement^ 

Where  the  drawee  refuses  to  accept,  a  stranger,  after  tiro- 
test  for  Don«  acceptance,  may  accept  for  the  honour  of  the 
drawer,  and  thereby  such  stranger  aojaires  certain  rights^ 
and  subjects  himself  to  the  same  obl^stions  as  if  the  bill  bad 
been  directed  to  him.  So  a  stranger*  mi^  become  a  party  Id 
a  bill,  paying  it  after  protest  for  non-payment,  either  for  the 
honour  of  the  drawer  or  indoners* 

Although  regularly  there  ought  to  be  three,  persons  cop- 

.    a  FwUeth.  Diet.  b  Qiant  t.  VaaghaB»  3  Bur.  ISIS. 
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cerned  in  a  bill  of  exchaoge,  tiz.  drawer,  drawee,  aod  payee, 
yet  there  may  be  only  two ;  that  is,  the  characters  of  ore wer 
and  payee  may  be  united  in  the  same  person^  as  if  A*  draw 
a  bill  in  this  manner,  **  Pay  to  me  or  my  order  £  Value 

leceiTed  by  myself" 

A  bill  of  exchange  is  a  simple  contract',  and  consequently 
is  within  the  statute  of  limitations ;  and  must  be  sued  for 
within  six  years  after  it  becomes  payable. 

In  an  action  by  an  administrator,  upon  a  bill  of  exchange 
payable  to  the  testator,  but  accepted  after  his  death,  it  was 
nolden*,  that  the  statute  of  limitations  bq^ins  to  run  from  the 
time  of  granting  the  letters  of  administration,  and  not  from 
the  time  the  buls  become  due,  there  being  no  cause  of  action 
until  there  is  a  party  capable  of  suing. 

An  agent  having  money  in  his  hands  belon^n^  to  his  prin- 
cipal, purchases  with  it  a  bill  of  exchange,  wnich  he  indorses 
specially  to  his  principal ;  the  latter,  at  the  time  of  the  indorse- 
ment, was  dead,  but  that  fact  was  not  known  to  the  agent ; 
held^  that  the  property  in  the  bill  passed  to  the  adroinis- 
trator  of  the  principal,  and  that  he  mirat,  therefore,  sue  upon 
the  bill  in  that  character ;  it  was  holden  also,  that  the  admi- 
nistrator was  only  entitled  to  recover  interest  upon  bills  ac- 
cepted after  the  death  of  the  testator,  from  the  time  of  demand 
of  payment  made  by  the  administrator,  and  not  from  the  time 
the  bills  became  due. 

Where  the  declaration  stated  the  drawing  of  certain  bills 
of  exchange,  and  their  acceptance  after  the  death  of  the  in- 
testate, the  granting  of  the  letters  of  administration  to  the 
plaiBtifT,  the  defendant's  liability,  &c.;  and  the  defendants 
pleaded  that  the  cause  of  action  did  not  accrue  within  six 
yean ;  to  which  the  plaintiff  replied  generally,  that  it  did 
accrue  within  six  yeare:  it  was  nolden  <  that  the  replication 
was  good. 

'  Bills  of  exchan^  for  value  received*^,  are  not  such  matters 
of  account  as  are  mtended  by  the  exception  in  the  statute  of 
Umitationa  concerning  merchants*  accounts. 

A  bill  of  exchange  is  to  be  considered  as  a  simple  contract 
debt  in  a  course  of  administration,  which  an  executor  or  ad- 
ministrator cannot  dischai^  before  debts  by  bond,  without 
being  guilty  of  a  devastavit 

c  Per  Holt,  C.  J.  in  Buller  t.  Crippt,    f  lb. 

6Mod.ao.  .      ff  lb. 

d  Renew  t.  AactoD,  Carth.  3.  h  Cberely  v.  Bond,  Cadh.  220. 

e  Mniimy  t.  East  India  Company,  5  B. 

ft  A.  204. 
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'  •  IJFa  iMrelmi  in  Loodbii  draws  a  bill  of  exohau^e  on  his 
correspondent  in  Newcastle  ^  in  favour. of  J.  S.  and  tne  bill  is 
ffsftifedp  and  J.  S..  dies  intestate,  his  administrator,  on  letters 
of  administration  taken  out  at  Durham,  cannot  bring  an 
action  on  the  custom  of  merchants  against  the  drawer,  and 
'by  the  same  in  London,  because  a  bill  of  exchange  is  not 
equal  ,to  a  bond  or  specialty^  which  are  the  deceased* s  goods 
wbisre  they  happen  to  be  at  his  death,  but  is  a  simple  con- 
,tiact  which  follows  the  person  of  the  debtor,  and  makes  bona 
nolabilia  where  the  debtor  resides,  and  therefore  adminis- 
tration ought  to  be  taken  out  in  London^ 


IL  Of  ikt  Capacity  of  the  contracting  Parties  to  a  Bitt  of 

Exchange. 

All  persons,  whether  merchants  or  not;  If  tbey  have  cspa*' 
city  to  contract  may  be  parties  to  a  bill  of  exchange.  This 
appears  from  the  case  of  Sarsfield  v.  Witherly,  Carth.  8^  in 
^Krhich  it  was  decided,  that  the  act  of  drawing  a  biil  of  ex« 
change  constituted  the  diawer  a  merchant,  within  the  custom 
of  merchants,  so  as  to  make  him  responsible  to  the  hokler 
"opoB  non-payment* 

■  Corporations,  by  the  intervention  of  their  agents  may  be 
parties  to  a  bill  of  exchange ;  but  by  stat.  6  Ann.  c.  n.  s.  9. 
and  15  Geo.  2.  c.  13*  s.  5.  it  shall  not  be  lawful  for  any  body 
politic  or  corporate,  other  than  the  governor  and  company  m 
the  Bank  of  England,  or  for  any  other  persons,  united  in  co- 
venants or  partnership,  exceeding  the  number  of  six  persona^ 
in  England,  to  borrow  or  take  up  anv  sums  of  money  on 
their  bills  or  notes,  payable  at  demand,  or  at  any  less  time 
than  six  months  from  the  borrowing  thereof,  during  the  con- 
tinuance of  the  privilege  of  exclusive  banking  granted  to  tiie 
governor  and  company  of  the  Bank  of  England. 

A  corporation  not  established  for  trading  purposes  cannot 
be  acceptors  of  a  bill  of  exchange,  payable  »t  a  less  period 
than  six  months  from  the  date ;  because  such  a  case  falls 
within  the  provision  of  the  foreoing  acts  passed  for  the  pro- 
tection of  the  Bank  of  England  .^ 

Assumpsit  will  lie  on  a  bill  of  exchange'  against  a  trading 

i  YeoiiiaBav.Bradshaw,  Cutfa.373.  tODV.   tht  Mancbester  Watv  Warin 

k  Query,  whetiMsr  any  except  a  tnuUag       Compeny,  3.  h.  a  A.  1. 
*    coipoitgiioii  can  bind  theniielvia  a«    1  Miynay  t.  th«  Baal  lodia  Compaiiy, 
particaloaUHofcsefaaiisa?  Bnmgli*       SB.  and  A*  204. 
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cofporatioti^  ifv^hose  power  of  Anwvitg  and  accepting  bilb  is 
recognized  by  cftatute. 

InfanU-^k  n  infant  cannot  bind  faimtdf  by  a  bJU  draim 
in  the  course  of  trade",  or  even  for  nece&saries*.  Hm  !» 
fj^nct  is  a  personal  privil^e,  of  which  the  infant  alone  catt 
avli I  himself.  Hence  it  has  been  holden,  that  the  drawer  of 
a  bill  of  exchange  cannot  set  up  the  mfancy  of  the  ttayea  and 
jndorser  as  a  defence  to  the  action*  (1).  And  it  a  bill  be 
accepted  by  a  party  after  he  rs  of  fuH  age,  be  will  be  liabld^ 
although  the  bill  was  drawn  on  hhn  while  an  infant'. 

A  feme  covert  cannot  bind  herself  by  drawing  a  bitf  of 
exchange. 

This  proposition  falls  within  the  general  rule  of  law,  which 
permits  married  women  to  avoid  all  contracts  made  by  them 
during  their  coverture.  To  this  mle  there  are  some  ei^ceti^ 
tions,  which  are  stated  under  title  Baron  and  Feme,  Sect  U. 

The  interest  in  a  bill  of  exchange  or  note  given  to  a  feme 
co^rt,.  Vests  iiv  her  husband,  and  he  must  inaorse  it 

An  aietion  was  brought  by  the  indarsee  a^inst  the  maker 
of  a  promissory  noite'i.  Tbe  first  eou.nt  of  the  declaratioii 
tra»  upoii  the  note,  to  wbidi  were  abided  tbe  money  couAtiu 
It  aippearad  that  the  note  bad  been  givei^  by  the  defendant 
to  a  married  woman,  with  knowledge  of  her  coverture,  t^ 
the  laybent  that  she  sboul4  indorse  it  to  tbe  plaintiff,  which 
was  done  accofdingly,.  in  payment  of  a  debt  ti^hich  she  owed 
Mm  (in  tbe  course  of  carrying  on  trade  in  her  own  name 
witb  the  consent  of  her  husband).  The  plaintiff  had  dealt 
wkb  her  aa  a  feme  sole.  It  was  holden,  that  the  property  xtk 
jtfa«  note  vested  in  the  husband  by  tbe  delivery  to  the  wifb^ 
and  that  bar  indorsement  did  not  transfer  any  interest  to  the 
pMntiflT;  consequently  be  was  not  entitled  to  recover  on  th^ 
special  count ;  nor  on  tbe  mone^  counts,  because  no  money 
Md<  pa;»sed  between  tbe  plaintiff  and  defendant 

m  WillianM  ▼« '^.  HanisoD  &  R.  Har-  i\  (}fv>  \  ^  Cdirper,  B.  R.  B^  SSO.t. 

tiiOMy  Oiith.  lao.  MS. 

n  WiUiaiMod  y.  Wattt,  1  Camp.  N.  P.  p  Stevens  v .  Jackson,  4  Ctfrnp.  164.    . 

C.  552.  Sir  J.  Mansfield,  C.J.  q  Eirh)iv  v .  Bisllojs  1  JBait*i  IL  4Sa. 


Mil* 


(1)  In  like  manner  the  accepUrt  of  4  bill  of  eidiange  cannot  act 
up  the  isfitticj  of  the  drawer  aa  a  defence  to  an  action  brought  at 
the  sttit  of  the  indorsee.  Taylor  v.  Croker,  4  £sp.  N.  P.  C«  187 : 
and  ipn  Lord  Haidwicke  in  Haly  t.  Lane,  2  Atk.  181-2.  S.  P.  So» 
though  a  ntite  given  by  a  wife  to  a  husband  is  void;  yet  if  it  is  !n^ 
dors^  over  by  thef  fnttbaad^  as  betwcfcn  fans  and  tbe  indonee,  it » 
certainly  good.     Ibid^ 
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But  if  a  protnUsoiy  note  19  ma<le  payable  to  a  married  vHt 
roan,  and  she  indorses  it  for  value  in  her  own  name%  and  tke 
maker  afterwards  promises  to  pay  it,  in  an  action  a^inst  bioEi 
by  the  indoreee^  it  will  be  presuaied,  that  the  nominal  payee 
had  authority  from  her  husband  to  indorse  the  note  in  that 
form»  and  the  indoFsement  will  be  considered  as  vesting  a 
l^gal  title  to  the  note  in  the  plaintiif. 

Bill  of  exchange  payable  to  a  woman  dum  8ola-*-sbe  after- 
wards marries,  ana  then  the  bill  becomes  due  and  is  dis* 
honomed ;  the  husband/may  sue  in  his  own  name  without 
joining  the  wife,  for  the  property  in  the  bill  and  the  right  of 
tmnsfer  is  vested  bv  the  marriage  in  the  husband,  and  as  he 
night  have  indorsed  it  in  his  own  name,  so  he  may  sue  in  his 
own  name  without  a  formal  indorsement ;  for  a  bill  of  ex* 
change  differs  in  this  respect  from  other  choses  in  action, 
that  the  right  of  action  is  vested  in  the  indorsee,  who  may 
sue  in  bis  own  name '. 

Bills  of  exchange  may  be  drawn,  accepted,  or  indorsed,  by 
means  of  the  a^nt  or  attorney  of  the  party  (9).  An  agent  or 
attorney  for  this  purpose  may  be  constituted  by  parol  (3.)  In 
such  case  the  pnncipal  is  said  to  draw,  accept,  or  indorse, 
by  procuration.  Agents  should  be  cautious  how  they  ac- 
cept bills  directed  to  them  personally,  and  not  to  their  prin- 
cipals, although  such  direction  describe  them  in  their  official 
characters;  for  in  such  case,  if  they  accept  in  their  own 
name,  they  will  become  personally  responsible,  as  appears 
from  the  following  case : 

The  plaintiff  was  indorsee  of  a  bill  of  exchange,  drawn 
from  Scotland  upon  the  defendant  in  these  words,  *  '*  A  t 
thirty  days'  sight  pay  to  J.  S.  or  order  200/.  value  received 
of  him,  and  fHace  the  same  to  account  of  the  York  Build<- 
ings*  Company,  as  per  advice  from  Charles  Mildmay.  To 
Mr.  Humphrey  Bishop,  cashier  of  the  York  Buildings'  Com- 
pany, at  their  house  in  Winchester-street,  London.  Ac- 
cepted per  H.  Bishop."    The  bill  not  having  being  paid,  an 

r  CoCMT.DaYis,  lCamp.N.P.C.4S5.    t  Thomas  t.  Bishop,   Sli.  066.     Cm 
s  M«N<asg«  T.  ikUowajt  1  BoroswaU       XsiDp.|iftn|w.  I.8.C. 
&A.318. 


(2)  Many  persons,  under  disabilities  in  other  respects,  may  act  as 
private  attomies,  such  as  infants,  femes  covert,  persons  attainted,' 
outlawed,  ei^communicated,  aliens,  &a     1  Inst.  52,  a. 

(3)  The  holder  of  a  bill  may  authorise  another  person  to  indorse 
his  oama  on  it,  by  parol,  per  Holt,  d  J,  at  N.  P,  12  Mod.  564. 

X3 
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action  was  brought  against  defendant  upon  his  aicceptance : 
at  the  trial  he  proved,  that  the  letter  of  advire  was  aodressed 
to  the  company ;  and  that,  the  bill  having  been  brought  to 
their  house,  defendant  was  ordered  to  accept  it,  which  he 
did  in  the  same  manner  as  he  had  accepted  other  bills. 
Page,  J.  directed  the  jury  to  find  for  the  plaintiff,  which  they 
did  accordingly.  On  motion  for  a  new  trial  the  court  held 
the  direction  right ;  "  for  the  bill  on  the  face  of  it  imported 
to  be  drawn  on  the  defendant,  and  it  was  accepted  by  him 
gtneraiiy\  and  not  as  servant  to  the  company,  to  whose  ac- 
count be  bad  no  right  to  charge  it  until  actual  payment  by 
himself.  And  this  being  an  action  by  an  indorsee,  it  wouM 
be  of  dangerous  consequence  to  trade*  to  admit  evidence 
arising  from  extrinsic  circumstances — as  the  letter  of  advice. 
Atid  (his  differed  widely  from  the  case  of  a  bill  addressed  to 
the  master^  and  underwritten  by  the  servant ;  tehere  undoubt* 
edly  the  servant  would  not  be  liable^  hut  his  acceptance  W0uld 
be  considered  as  the  act  of  the  master.  A  bill  of  exchange 
is  a  contract  by  the  custom  of  merchants,  and  the  whole  of 
that  contract  must  appear  in  writing.  In  this  case  there 
was  nothing  in  writing  to  bind  the  company,  nor  could  any 
action  be  maintained  against  them  upon  the  bill:  for  the 
addition  of  cashier  to  defendant's  name  was  only  to  denote 
the  person  with  certainty  ;  the  direction  to  whose  account  to 
place  it,  was  for  the  use  of  the  drawee  only."  Judgment  for 
the  plaintiff  (4). 

An  agent  to  a  country  bank,  to  whom  plaintiff  sent  a  sum 
of  money  in  order  to  procure  a  bill  upon  London,  drew,  in  his 
own  name,  for  the  amount  upon  the  firm  in  London,  the 
two  firms  being  the  same:  it  was  holden*  that  the  agent 
was  liable  as  drawer,  although  plaintiff  kuew  that  he  was 
agent,  and  supposed  that  the  bill  was  drawn  by  him  as  suqb« 
and  on  account  of  the  country  bank,  to  which  the  agent  paid 
over  the  money. 

A  power  of  attorney'  authorising  an  agent  to  demand, 
sue  for,  recover,  and  receive,  by  all  lawful  ways  and  means 

u  Leadbitter  t.  Furow,  5  M.  4t  S.  845.    z  Mnmjr  v.  Uie  East  India  Corapany, 

5  fi,  and  A.  204. 


(4)  One  who  covenants  for  himself  hit  heirs,  &c.  under  his  own 
hand  and  sea/,  for  the  act  of  another,  shall  be  personally  bound  bj 
his  covenant,  though  he  describe  himself  in  the  declaration  as  cove- 
nanting for  and  on  the  part  and  behalf  of  such  other  person.  Ap- 
letoii  V.  Sinks,    5  East^  R.  148. 
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whatsoever,  all  monies,  debts,  dues;  whatsoever,  and  to  give 
.sulficient  discharged,  does  not  authorise  him  to  indorse  bills 
for  his  principal. 

Pdr^/ier*.— By  the  custom  of  England^,  where  there  are 
joint-traders,  and  one  of  them  accepts  a  bill  drawn  on  them 
for  himself  and  partner,  such  acceptance  binds  all  the  part* 
ners,  if  it  concerns  tlie  trade ;  otherwise  if  it  concerns  the 
acceptor  only  in  a  separate  and  distinct  interest 

If  a  bill  of  exchange  is  drawn  upon  a  firm,  and  one  of  the 
partners  accept  it  in  his  own  name,  this  acceptance  binds  the 
partnership*.  So  if  A.  B.  and  C.  are  in  partnership,  and  A. 
draws  a  promissory  note,  by  which  he  promises  individually 
to  pay  the  money,  and  which  he  signs  with  his  own  name 
only,  but  prefixing  to  his  signature  *^for  A.  0.  and  C*  this 
binds  the  whole  partnership  *• 

Where  there  are  several  partners  it  is  competent  to  either 
of  them,  by  his  indorsement,  in  the  name  of  the  firm,  to  pass 
their  interest  iti  the  bill  ^ ;  and  such  indorsement  made  by 
one  partner  for  tlie  satisfaction  of  his  separate  debt,  cannot 
be,  questioned  in  an  action  by  the  indorsee  against  the  ac- 
ceptor, without  shewing  that  the  indorsement  was  at  the 
time  unknown  to  or  unauthorised  by  the  other  partner^. 
But  if  a  creditor  of  one  of  the  partners  collude  witn  him  to 
take  security  for  his  individual  debt,  out  of  the  partnership 
funds,  knowing  at  the  time  that  it  is  without  the  consent  of 
the  other  partners,  it  is  fraudulent  and  void ;  but  if  it  be 
taken  bona  fide  without  such  knowledge  at  the  time,  no 
subsequently  acquired  knowledge  of  the  misconduct  of  the 
partner,  in  giving  such  security,  can  disaffirm  the  act 

*  If  a  bill  is  sent  into  circulation  after  the  dissolution  of  a 
partnership',  all  the  partners  must  join  in  the  indorsement, 
and  one  by  putting  the  partnership  name  thereon  cannot  bind 
the  rest  (6);  for  the  moment  the  partnership  ceases,  the 

y  Pinkney  v.  Hall,  Salk.  126.  v.  Sharpe  aud  another,  2  Esp.  N.  P.  0. 

%  Maaon  ▼.  Rumsej,  1  Camp.  N.  P.*C.  524.    Wells  ▼.  Mastennaii,2  Esp  If . 

384.  P.  0.731. 

a  Ld.  Galwajr  v.  Matthew,  1   Camp,  c  Ridley  v.  Taylor,  13  East,  175. 

*  N.  P.  C.  403.  d  Abel  v.  SuUod,  3  Esp.  N.  P.  C.  108. 

b  Swan  ▼.Steel,  7  East,  210.    Aiden  Keayon,C.J. 


(5)  Indorsee  ▼•  Defendant  as  one  of  the  drawers  of  a  bill  of  ex- 
change, the  other  drawers  having  become  bankrupts*  : 

The  bill  was  drawn  in  the  firm  of  *' James  King  and  Co.*'  under 

*  Baker  and  oUien  ▼.  Charlton,  London  Sittings  after  Trinity  Tcnii»  31  Geo.  3> 
B.  R.  Peake's  N.  P.  C.  80. 
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partner^  become  distinct  persoos ;  from  that  time  tbey  are 
tenants  in  common  of  the  partnership  property  undisposed 
of.  In  like  manner,  after  a  secret  act  of  bankruptcy  oom* 
mitted  by  one  of  two  partners^,  the  other  cannot  by  an 
indorsement  in  the  name  of  the  firm  transfer  tiie  property 
in  a  bill,  which  belonged  to  the  firm  before  the  banKruptcy ; 
for,  the  partnership  having  ceased  to  exist,  the  solvent  part- 
ner is  to  be  considered  as  tenant  in  common  with  .the  aa« 
signees  of  the  bankrupt  partner,  and  the  property  in  the 
bill  can  only  be  transferred  by  their  respective  indorse- 
ments. 


.1    ^ 


til.  Of  the  Requisites  in  a  Bill  of  Exchange^  and  herein  of 
the  Stamp,  Date^  and  Consideration. 

Ik  order  to  prevent  anv  mistake  in  the  manner  of  pennii^ 
this  instrument  (although  to  constitute  a  bill  of  exchange 
there  is  not  any  precise  form  required^)  a  fbreign  and  tntamd 
bill  of  exchange  are  subjoined  in  the  pr6per  form : 


Foreign  BUI* 
London^  1st  January,  1800. 

f  Stamp.  J       Exchange  for  lOfiOO  Livres  ToumoisesK. 

At  two  usances  (or  "at  sight,"  or  **— after 
date")  pay  this  my  first  bill  of  exchange,  (second  and  third 
of  the  same  tenor  and  date  not  paid)  to  Messrs. 
or  order  (''  or  bearer^')  ten  thousand  Livres  Toumoises,  value 
received  of  them,  and  place  the  same  to  account  as  per  ad- 
vice from 

JAMES  OATLAND. 


To  Mr.  in  Paris,  > 

payable  at  \ 

t  Rurtbottoiii  V.  Lewis,  I  Cusp.  H.       fVt  Cur.  td.  lUjna.  1397. 
P.  €.379.  ff  Chitty,  37. 


which  finn  the  defendant  and  his  partners  had  traded.  It  appeared 
that  there  were  other  partnerships  carried  on  under  the  same  firm, 
in  which  the  6ther  draweis  were  conoemed,  but  tn  wbick  the  de- 
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Inland  Bill. 


£liK>  'London,  Ist  iitmmry,  1816. 

I  Stomp  J 

At  sight  (or  "on  demand,"  "  at  days 

after  sight**  "  at  after  date'*)  pav  to  Mr. 

<ir  order  {**  or  beajper")  one  hundred  pounds  for  value  re- 
«oetved 

SAMUEL  SKINNER. 
To  Mr.  *  merchant  in  } 

Bristol,  |>ayable  at  $ 

An  instrument  which  appears  in  common  obsenrat»on  to 
be  a  bill  of  exchange  ma]^  be  treated  as  such,^,  although 
ttioids  be  introduoed  into  it  for  the  purpose  of  deception, 
nrhich  might  make  it  a  promissojy  note. 

With  respect  to  these  bills  of  exchange,  the  following 
rales  mast  be  observed ; 

A  bin  of  exchange  must  not  purport  to  be  payable  out  of 
a  partictrlar  fund,  which  may  or  may  not  be  productive ^  or 
upon  an  event  which  may  not  happen ;  for  it  would  perplex 
the  commercial  transactions  of  mankind,  if  paper  secunttes 
mtwt  issued  iato  the  world  inoombered  with  conditions  and 
cdntingeacies,  and  if  tbe  |iepsons  to  whom-  they  were  offered 
in  negociation  were  obliged  to  inquire  at  what  time  these  un- 
OBitaia  events  would  probably  be  reduced  to  a  certaintgr. 

The  folkwiqg  cases  will  iilaatnite  Isbis  positi<m ; 

An  action  was  brought  by  payee  against  drawer  of  a  writ* 
ten  instrument  in  these  words  ^ : 

h  aUaii  ▼.  JtawBQO,   4  Camp.  |15.  k  0aw]c«t  and  another  T.Ld.  t>eLo- 

Qibbi,  C.  J.  nine,  3  Wilt.  207.  2  Bl.  R.  782. 

i  Jannjr  t.  HeA«^  Ld.   Rayin.  1302.  8.  C. 
SteTCOt  T.  Hfll,  5  Etp.  N.  P.  C.  247. 

•IhiidiSii  'faad  no  «liare.  The  defendant  sfiered  to  shew  that  this  bill 
-HIS  not  dMMm-onaocouiit  of  the  partnerihip  in  which  'he  wat  con- 
cemed,  but  on  account  of  oae  df  the  others,  and  ikuH  he  ^new  no- 
fkimt  of  it.  hotd  Kf  nyotu  C.  L  w«i  of  opinion  that  the  defendant 
wasaevsithelfiSB  liable ;  he  had  tvsded  with  the  other  persons  under 
that  firai,  any  peisons  taking  biUs  under  it,  tbongn  ivithont  his 
knowledge,  had  a  right  to  look  to  him  for  payment. 


fc.-^. 
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••  Seven  weeks  after  date  pay  A.  B.  £  out  of 

IF.  StetoartTs  money  as  soon  as  you  receive  it** 

It  was  objected  "  that  it  was  payable  bat  of  a  supposed 
fund  at  a  future  time,  which  was  uncertain  and  mi£[ht  or 
might  not  happen."  The  court  gave  judgment  for  the  de- 
fendant ;  and  de  Grey,  C.  J.  said,  that  the  instrument  or 
writing  which  constituted  a  good  bill  of  exchange,  accord- 
ing to  the  law,  usage,  and  custom  of  merchants,  was  not 
confined  to  any  certain  form  of  words,  yet  it  must  have 
some  essential  qualities,  without  which,  it  was  not  a  biH 
of  exchange;  it  must  carry  with  it  a  personal  and  certain 
credit  given  to  the  drawer,  not  confined  -to  credit  upon 
any  tAtii;  or  fund ;  that  the  payee  or  indorsee  took  it  upon 
no  particular  event  or  contingency,  except  the  failure  of 
the  general  credit  of  the  person,  drawing  or  negociating  the 
same  (6). 

So  where  a  bill  was  drawn  by  an  officer  upon  his  agent, 
requesting  him  to  pay  out  of  his  growing  subsistence,  it  was^ 
holden  not  to  be  good,  because  the  fund  was  uncertain. 

So  a  request  to  J.  S.  to  pay  £  out  of  the  moniesin 

J.  S.'s  bands  *,  belonging  to  the  proprietora  of  the  Devon- 
shire mines,  was  holden  not  to  be  a  bill  of  exchange,  be- 
cause it  was  uncertain,  whether  the  fund  would  be  sufficient 
to  pay  it  (7). 

80  an  order  to  pay  monw  out  of  the  fifth  payment  when 
it  should  become  due,'  and  it  should  be  allowed  by  the 
drawer  *. 

The  same  principle  was  recognized  in  the  following  case, 
although  the  instrument  was  holden  to  be  a  good  bill  of  ex- 
change. 

1  ioMclyn  T.  Lader,  tifoed  P.l  Geo.  C.  B.  Str.  591.  and  moie  fully  le- 

1.  B.  a.  10  Mod.  aS4.  aiyudfed  in  poited  in  8  Mod.  265.     Locd  Bi^rm. 

tho  nme  term,  10  Mod.  316.  Fort.  1361.  and  11  Mod.  384. Leach*i  edit. 

381.  S.C.                                        .  n  Haydock  T.  Lynch,  on  demurrer  to 

m  Jenny  t.  Herle,  B.  R.  on  error  ftom  decUiation,  Ld.  Raym.  1563. 


(6)  So  where  the  instrument  declared  on  was,  **  Pay  A.  B.  one 
month  after  date  £  on  account  ofUufrsighi  of  ths  FeaU  Galley. ^* 
It  was  objected,  that  it  was  an  order  upon  a  nartieukur  fond,  add  Csx 
this  groimd»  Lee,  C.  J.  ruled  it  not  to  be  a  bill  of  exchange.  Ban- 
bury ▼•  Listet,  London  Sittings,  Str.  1212. 

(7)  The  reason  it  was  held  not  to  be  a  bill  of  exchange^  in  Jenny 
T.  Herle,  was  because  it  was  no  more  than  a  private  order  to  a  man's 
servant.    Per  Ciir.  in  Macleod  v.  Snee,  Str.  762. 


._j 
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J.  S.  on  25tlh  M&y,  17^4,  drew  a  bill  on  «  J;  N.  and  directed 
him,  one  month  after  date,  to  pay  A.  B.  or  order  S  as 

his  quarter's  half-pay  from  34th  June,  1724,  to  95th  Sep- 
tember following.  The  court  were  of  opinion,  that  this 
was  a  good  bill  of  exchange,  for  it  was  not  payable  upon  a 
contingency  Tsorout  of  a  particular  fund,  and  was  made  pay- 
able at  all  events;  and  was  drawn  upon  the  general  credit  of 
the  drawer,  not  out  of  the  half- pay;  for  it  was  payable  as 
soon  as  the  quarter  began  for  the  half-pay  mentioned  in  the 
bill,  which  was  not  to  be  due  till  three  months  after.  The 
mention  of  the  half-pay  was  only  by  way  of  direction  to 
the  drawee,  how  he  should  reimburse  himself. 

Of  the  Stamp. — A  bill  of  exchange  cannot  be  given  in 
evidence  ^nor  is  it  in  any  manner  available,  unless  it  be  duly 
stamped,  that  is,  not  only  with  a  stamp  of  the  proper  value, 
but  also  with  a  stamp  of  the  proper  denomination,  or  the 
peculiar  stamp  appropriated  to  this  species  of.ins.trumeat'  by 
the  legislature. 

The  amount  of  the  stamp  duties  on  bills  of  exchange  is 
at  this  time  (18$3)  regulated  by  stat  55  Geo.  3.  c.  184.  as 
follows. 

Inland  bill  of  exchanee,  draft,  or  order,  to 
the  bearer  or  to  order,  either  on  demand  or 
otherwise,  not  exceeding  two  months  after 
date  or  sixty  days  after  sight,  of  any  sum  of  . 
money: 

Amounting  to  405.  and  not  exceeding  5U  5s. 

Exceeding  bl.  5s. •  90/. 

Exceeding  Wl.     •    •    • so/. 

Exceeding  30/ 50/. 

Exceeding  50/ 100/.  . 

Exceeding  100/.     ...••..    200/. 

Exceeding  SOO/. 300/. 

Exceeding  300/. 500/. 

Exceeding  500/. lOOOL 

Exceeding  1000/.  .    •    .    •    ...    .    2000/. 

Exceeding  9000/.     .......  3000/. 

Exceeding  SOOO/. « 


0  Ifackleod  t.  Snee,  £.  13Qeo.  l.B.        1481.  Str.  762.  aikd  11  Mod.  400. 
R.  on  cnor  from  C.  B.  Lord  Rajm.       Leach't  ed. 

p  1  Bot.ftPul.N.R.>SO. . 
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laUiid  bill  of  exclNii^»  dcaft,  or  order*  for  the 
payment  to  the  bearer  or  to  order*  at  any  time 
exceeding  two  months  after  date»  or  sixlgr 
days  after  djght,  of  any  sum  of  money :  '£•  s*  i. 

Amounting  to  40;.  and  not  exceeding   5/.  5^. 

Exceeding  bl.  bs. 90U 

Exceeding «/. %'. 

ExceedtngdOf .    «    ,    50/. 

Exceeding  50/. •   100/. 

Exceeding  TOOt \    .    .     iOOl. 

Ejtceeding  200/. 300/. 

Exceeding  SOO/.      ...•..•       500/. 

Exceedii^  500/.    • 1000/. 

Exceeding  1000/. dOOO/. 

Exceeding  3000/. 3000/. 

Exceeding  3000/. 

InbMd  bitl,  dnrft,  or  order,  for  the  payment  ofi  ^^^  ^g^^g^  ^^^ 
any  sum  or  money,  though  not  made  payable  I  •■  ob  abiu  of 
to  the  bearer  or  to  order,  if  the  same  eliall  be  L  S^*^^^** 
delivered  to  the  payee,  or  some  person  on  bis     poj^deio 
or  her  behalf. 

Inland  bill,  draft,  or  order,  for  the  payment  of 
any  sum  of  money,  weekly,  monthly,  or  at  any 
other  stated  periods,  if  made  payable  to  the 
bearer,  or  to  order,  or  if  delivered  to  the 
pttjree  or  some  person  on  his  or  her  behalf,  "  |^d|^f^, 
where  the  total  amount  of  the  money  thereby 
made  payable  shall  be  specified  therein,  or 
can  be  ascertained  therefrom.  I 

And  where  the  total  amount  of  the  moneyj  demndioc 
,    thenfcy  made  ps^aUe  shall  be  indefinite,      i  ibe  gum  thy 

And  the  following  instruments  shall  be  deemed 
and  taken  to  beiiiland  bilh,  drafts,  or  orders, 
for  tilie  payment  of  money,  -within  the  intent 
tad  meaning  of  this  «chedule,  viz. 

a  •  All  drafb  or  orders  for  the  payment  of  any 
sum  of  money,  by  a  bill  or  promissory  note, 
or  for  the  delivery  of  any  such  bill  or  note  in 
payment  or  satisifiiictioii  of  any  sum  of  money ; 


der. 


Ibe  «ame  4lutjr 
aaim  a  Ml 
payable  to 
bearer  or  or- 

a 

■um  equal  to 
auch  total 
attaoat. 
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where  Buch  drafts  or  orders  shall  require  the 
payment  or  delivery  to  be  made  to  the  bearer, 
or  to  order,  or  shall  be  delivered  to  the  payee, 
or  some  person  on  his  or  her  behalf. 

All  receipts  given  by  any  banker  or  bankers, 
or  other  person  or  persons  for  money  received, 
which  shall  entitle  or  be  intended  to  entitle 
the  person  or  persons  paying  the  money,  or 
the  bearer  of  such  receipts,  to  receive  the  like 
sum  from  any  third  person  or  persons. 

And  all  bills,  drafts,  or  orders,  for  the  pay- 
ment of  any  sum  of  money  out  of  any  parti* 
cular  fund  which  may  or  may  not^  be  availa- 
ble, or  upon  any  condition  or  contingency 
wtuch  may  or  may  not  be  performed  or  hap- 
pen, if  the  same  shall  be  made  payable  to  the 
Dearer,  or  to  order,  or  if  the  same  shall  be 
delivered  to  the  payee,  or  some  person  on  his 
or  her  behalf« 

rVhe  lame  dut/ 

Foreign  bill  of  exchange  (or  bill  of  exchange  j  «« on  an  in- 
dmwn  in  but  payable  out  of  Great  Britain)  if^  Jjf  JljJJ  tf 
drawn  singly  and  not  in  a  set    ....      I  mount  and 

(.  tenor. 

'  Foreign  bills  of  exchange,  drawn  in  sets,  ac- 
cording to  the  custom  of  lasen^huits,  for  every 
bill  of  each  set,  where  the  sum  made  pay- 
able thereby  shall  not  exceed  lOQ/.    •    .    •  0    16 

Exceeding    100/,  and  not  exceeding   200/.  .         0    3  0 

200/. 500/.  •  0    4  0 

600/. 1000/.  .          0    5  0 

1000/ 2000/.  .  0    7  6 

2000/. 3000/.  .         0  10  0 

Exceeding  3000/. .  0  15  0 

Exemptions  from  th^  preceding  and  all  oiker  Siamp  Duties: 

All  bills  of  ex€(iaiige,  or  baiik  pC0t  bills,  issued  by  the  go- 
vernor and  company  of  the  Bank  of  England. 

All  bilk,  «Kkb^  remnttaace  bills,  and  remittance  t)Sftifi- 
calea^  drawn  by  commistioiiedl  officers,  maftnv  Md  Mrgeom 
in  the  navy,  or  by  any  commissioner  of  the  navv,  under  the 
act  of  the  35th  year  of  his  Msyesty'^  reign,  ior  the  ittoie 

q  See  Flibuk  t.  Bell,  I  B.  a  A.  36. 
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expeditious  payment  of  the  wages  and  pay  of  certain  officers 
belonging  to  the  navy. 

All  bills  drawn  pursuant  to  any  former  act  of  parliament 
by  the  commissioners  of  the  navy,  or  by  the  commissioners 
for  victualling  the  navy,  or  by  the  commissioners  for  manag- 
ing the  transport  service,  and  for  taking  care  of  sick  and 
wounded  seamen,  upon,  and  payable  by  the  treasurer  of  the 
navy. 

AH  drafts  or  orders  for  the  payment  of  any  sum  of  money 
to  the  bearer  on  demand,  and  drawn  upon  any  banker  or 
temkers,  or  any  person  or  persons  acting  as  a  banker,  who 
shall  reside  or  transact  the  busine8&.of  a  banker,  within  ten 
miles  of  the  place  where  such  drafts  or  orders  shall  be  issued, 
provided  such  place  shall  be  specified  in  such  drafts  or  or- 
ders ;  and  provided  the  same  snail  bear  date  on  or  before  the 
day  on  which  the  same  shall  be  issued ;  and  provided  the 
same  do  not  direct  the  payment  to  be  made  by  bills  or  pro- 
missory notes. 

The  stamp  duty  is  imposed  upon  the  sum  actually  due  at 
the  time  of  taking  the  securily,  and.  not  upon  what  may  be-, 
come  due  in  future  for  the  use  of  the  money.  Hence  a  pro- 
missoiy  note  for  the  payment  of  SO/,  at  three  months  after 
date,  with  interest  from  the  date,  requires' a  stamp  applica- 
ble to  a  note  not  exceeding  90/. 

The  legislature  having  in  contemplation  the  mistakes 
*  which  might  arise  in  the  use  of  stamps  of  an  improper  deno- 
mination, has  by  stat«  37  Greo.  3.  c.  196.  made  provision  for 
those  mistakes ;  for,  by  the  6th  section  of  that  statute  it  is 
enacted,  that  bills  and  notes  made  after  the  passing  this  act 
and  liable  to  a  stamp  duty  by  stat  31  Geo.  3.  c.  26.  if  stamped 
with  a  stamp  of  a  different  denomination  than  is  required 
by  the  last  mentioned  act,  may,  if  the  same  be  of  eytfo/  or 
superior  value  to  the  stamp  required,  be  stamped  bv  the 
commissioners  on  payment  of  the  duty  and  penalty  ;  that  is 
bv  sect.  6.  of  the  37th  Geo.  3.  c.  136.  the  penalty  of  forty 
•billings,  if  the  bill  or  note  is  produced  to  the  commissioners, 
Hfore  it  is  payable,  and  ten  pounds,  if  so  produced  afftr  it  ia^ 
payable. 

Since  this  statute  of  37  Geo.  3.  it  has  been  determined  * 
that  a  promiaoory  note  drawn  before  the  S7tli  Geo.  3.  c.  136. 

r  RmeHiBr  r.  Ing,  4  B.-Jt  A.  204.  t  Chambatain  t.  Porter,  1  Bo*,  k  Fid. 

N.  R.  ao. 
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upon  a  receipt  stamp  of  equal  value  with  that  required  for  a 
promiBsory  note,  is  not  available  in  law  (8). 

By  Stat.  43  Geo.  3.  c.  127*  s.  6.  it  is  enacted  that  every  in-' 
strumentS  matter,  or  thing,  although  stamped  or  impressed 
with  any  stamp  of  greater  value  than  the  stamp  required  by 
laWy  shall  be  valid  and  effectual,  provided  such  stamp  shall 
be  of  the  denomination  requirea  by  law  for  such  instru- 
ment, &c. 

Where  partners  resident  in  Ireland  signed  and  indorsed  a 
copper-plate  impression  of  a  bill  of  exchange,  leaving  blanks 
for  the  date,  sum,  time  when  payable,  and  name  of  the 
drawee,  and  transmitted  it  to  B.  in  England  for  his  use,  who 
filled  up  the  blanks*  and  negociated  it:  held  that  this  was  to 
be  considered  a  bill  of  exchange  by  relation  from  the  time  of 
the  signing  and  indorsing  in  Ireland,  and  consequently  that  an 
English  stamp  was  not  necessary*. 

Indorsee  of  a  bill  of  exchange,  against  the  acceptor '•  It 
appeared  at  the  trial,  that  the  bill,  which  was  drawn  on  a 
proper  stamp,  was  originally  dated  on  the  ^nd  S^eptember, 
1793,  payable  iweniyone  days  after  date ;  and,  while  it  con- 
tinned  in  the  hands  of  the  drawer,  it  was  altered  with  the 
consent  of  the  acceptor,  to  be  made  payable  fifty-one  day3 
after  date,  and  afterwards  with  the  like  consent  was  again 
restored  to  twenty-one  days  after  date,  and  the  date  brought 
forward  from  the  Snd  to  the  14th  September.  This  last 
alteration  was  made  on  the  dOth  September,  the  bill  being 
then  over  due  according  to  the  original  tenor  of  it ;  after 
these  alterations,  it  was  negociated,  and  came  into  the  hands 
of  plaintiff.  Lord  Kenyon,  C.  J.  nonsuited  the  plaintiff,  and, 
on  a  motion  to  set  aside  the  nonsuit,  the  court  were  clearly  of 
opinion,  that  the  nonsuit  was  proper ;  for  that,  at  the  time 
when  the  last  alteration  was  made,  the  operation  of  the  bill« 

t  8«6  Fair  t.  PHce,  1  Eait*i  R.  55.  and        n  Snaith  ▼.  Mingay,  1  M.  &  S.  87. 
Taylor  t.  Hague,  3  Eaat*t  R.  414.  x  Bowman  t.  Nicbol,  5  T.  R.  537. 


(8)  The  act  of  37  Geo.  3.  c.  136.  is  a  clear  legislative  declaratioiir 
tha^  it.  is  not  sufficient,  that  a  certain  sum  of  money  be  paid  on  tli9 
instruments  which  are  the  subjects  of  taxation,  but  the  stamp  used 
must  be  of  the  proper  denomination.  Per  Sir  J.  Mansfield,  C.  J, 
delivering  the  opinion  of  the  court  in  Chambetlidn  v.  Porter,  I  Bos. 
&;  Pal.  N.  R.  33. 

It  may  be  observed  that  by  stat.  31  Geo.  3.  c.  25.  s.  19.  bills  and 
notes  were  forbidden  to  be  stamped  nk^  they  were  made.  Tkis 
provision  is  still  in  force.  Stat.  35  G.  3.  c.  63*  s.  14.  contaiii»4i  si- 
milar provision  as  to  tkiarine  insurances. 
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36  it  origiiudly  fltood,  was  quite  spent ;  that  it  was  a  new  atid 
distinct  transaction  between  the  parties ;  and  that  Ikerefvre 
there  ought  to  have  been  a  new  stamp. 

Tbe  plaintiff  declared  as  indorsee  of  a  bill  of  exchaoga 
nfflLiUBt  the  acceptor^,  and  it  appeared  that  tbe  bill  in  quea- 
tion^  which  was  drawn  by  Giles  and  Co.  on  tbe  drd  of  Jqiie» 
18079  payable  to  their  own  order,  and  accepted  by  tbe  defend- 
ant at  three  months*  date,  was  exchanged  by  him  with  jGrika 
and  Co.  for  their  acceptance  of  a  bill  drawn  by  the  defendant 
for  the  same  sum  at  85  days,  payable  to  his  order,  the  object 
being  that  Giles  and  Co.  should  put  the  defendant  in  cash 
before  bis  acceptance  became  due.  On  the  2Srd  of  June, 
before  Giles  and  Co.  or  the  defendant  had  passed  the  respec- 
tive securities  to  any  other  person,  it  was  ajgreed  to  procras- 
tinate the  payment  of  the  bills  by  post-dating  them  tne  93rd 
of  June,  instead  of  the  drd.  The  court  were  of  opinion,  that 
the  alteration  rendered  a  new  stamp  necessary;  observing, 
that  tbe  delivery  of  tbe  bill  by  the  drawer  to  the  acceptor, 
and  the  re-deliveij  of  it  for  a  valuable  consideration,  such  as 
tbe  exchange  of  acceptances,  has  been  held  to  be  since 
Cowlev  V.  Dunlop,  7  T.  R.  565.  a  ne^ociation  of  the  bill : 
that  the  several  drawers  were  mutual  purchasers  of  each 
other's  acceptances ;  and  as  the  alteration  was  made,  while 
tbe  bill  was  in  this  course  of  negociation,  and  after  it  had 
continued  so  20  days  (during  which  time  it  was  in  tbe  power 
of  the  drawer  and  payee  to  nave  passed  it  to  any  third  per- 
son) it  was  in  direct  drawing  a  new  bill.  So  where  a  pro- 
missory  note,  payable  by  the  defendant  to  the  plaintin  or 
order*,  was  originally  expressed  to  he  for  value  recehed^hQt 
the  day  after  it  had  been  signed  and  delivered  by  defendant 
to  plamtiff  it  was  bv  consent  of  the  parties  altered  by  the 
addition  of  the  worcs/or  the  good  mil  of  the  lease  and  trade 
of  Mr.  F.  K.  deceased ;  it  was  holden,  that  as  the  alteration 
was  material,  as  well  because  it  was  evidence  of  a  fact,  which 
if  necessary  to  be  inquired  into  must  otherwise  have  been 
proved  by  different  evidence,  as  also  because  it  pointed  out 
the  particular  consideration  for  the  note,  and  put  the  holder 
upon  inquiring,  whether  that  consideration  had  passed;  and 
as  such  alteration  was  made  after  the  note  had  issued,  a  new 
itai^p  was  necessary. 

But  an  objection  on  the  ground  of  the  insufficiency  of  the 
stamp  cannot  be  taken  after  payment  of  money  into  court\ 

7  e«dwiM  ▼.  HaMfca,  9  Bm«,  190.  Se«    a  Intel  v.  Beqjtuin,  %  Caaip.  T9.  f .  C» 

■inBillhiv.Ta3f<or,16X«t»4ia.S.  f.        40. 
%  XniH  T.  WiUiani,  10  But,  431. 
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*  ■ 

Om##HNi  of  J9ale.^-^ReguIariy9  every  bill  of  exchange 
W^t  to  be  dated :  but  in  the  following  casea,  where  thf 
day  of  the  date  was  omitted  in  the  declaration,  the  court  said 
tb^  would  inten<l  the  bill  to  bear  date  on  the  day  when  it 
was  made  (0). 

Caie  on  a  foreign  bill  of  exchange  payable  at  double  nsance 
fmtki  the  date^»  and  it  was  allied  that  the  party  beyond  th^ 
mA  drew  tlie  bill  on  a  certain  day,  and  that  the  sanie  was 
presented  to  and  accepted  by  the  defendant  E^ceptioti, 
that  the  date  of  tbe  bill  was  not  set  forth.  The  court  said, 
tkafe  tbey  would  intend  the  bill  dated  at  the  time  of  drawing 
it    Jadgment  for  plaintiff. 

So,  where  in  the  first  count  of  the  declaration  it  was  stated^ 
that  the  defendant  heretofore,  to  wit,  on  the  15th  day  of  Sep- 
tember, 1800,  drew  a  bill  of  exchange  bearing  date  tbe  day 
and  year  aforesaid,  payable  two  months  after  date.  The  9nd 
count  stated,  that  the  defendant  afterwards^  to  wit,  on  the 
same  day  and  year  aforesaid,  drew  a  certain  bill  of  exchange 
payable  two  months  after  date.  On  writ  of  error,  after  judg- 
ment by  default^  it  was  objected,  that  the  2nd  count  could 
not  be  sustained ;  because  the  date  of  the  bill  was  not  stated ; 
that,  although  in  De  la  Courtier  v.  Bellamy  the  court  held, 
that  it  might  be  intended,  that  the  date  of  the  bill  was  the 
day  of  the  drawing,  yet  there  the  day  of  driwtng  was  eir- 
pressfy  stated ;  whereas  in  this  case,  it  wa&  to  be  collected 
only  frorti  words  of  reference  to  the  first  count,  in  which  the 
day  of  drawing  was  laid  under  a  **  to  wit**  But  the  court 
were  of  opinion,  that  this  case  Was  not  distitifi^uishable  from 
be  la  Courtier  v.  Bellamy,  and  that  they  might  well  intend 
the  date  to  have  been  the  day  of  drawing  stated  in  the  first 
count 

The  defendant,  on  the  4th  May,  1810,  drew  a  bill  of  exr 
change,  which  he  dated  on  the  lUh  May,  1810,  payable 
sixty-five  days  after  date,  and  delivered  it  to  the  payee,  who 
aftar  indorsing  it  for  a  valuable  consideration  to  tbe  plaintiff 
4^h  ikt  hih  0f  May,  died  on  the  same  day.  It  was  bolden,>  tha^ 
the  plaintiff  was  entitled  through  this  ladoraenieDt  to  recover 
against  the  drawer^ 

1i  Dfe  U  Courtier  t.  Bdltniy,  B.  It  H.       ber,  in  ovor.    T.  €%  Geo.  3.  t  fibi.% 

a6ik3rc«r.s.3aiisw.«»  r«i.  i^a. 

«  Hi«iiSTwFlMucb,  EtfJie^iitr  ChMa-    d  PatSiott  v.  MoiUi,  13  Bm^6I7» 


G\  A  date  k  not  of  tbe  substance  of  a  deed,  for  if  it  want  adate; 
ve  a  fals^  or  impossible  <]ate,  as  the  30th  of  f  ebmary,  yet  f}ie 
deed  is  good.    Goddaid's  csbe,  2  CSo.  5.  a. 


L 


3iO  BILLS  OF  EXCHANGE. 

Alteration  of  Date. — A- bill  of  exchange  was  drawn  on  de« 
fendant  oii  the  !^6th  March,  1788,  payable  three  fnonfta  aftet 
date  to  J.  S.  and  accepted  by  defendant*.  After  aeteptaneei 
and  while  the  bill  remained  in  the  hands  of  J.  S.  the  payee» 
the  date  of  the  bill  was  altered  by  some  person  unknown, 
from  lhe2Gtb  March,  1788,  to  tbeSOtb  March,  1788,  without 
•the  authority  or  privity  of  defendant:  J.  S.  the  payee  afterwards 
indorsed  the  bill  so  altered  to  the  plaintiffs  for  a  valuable  coo* 
sideratiou.  It  did  not  appear  that  plaintiffs  knew  of  the  altera- 
tion at  the  time  when  the  bill  was  indorsed  to  them.  Pay- 
ment having  been  refused,  plaintifl's  sued  the  defendant- at 
acceptor.  The  declaration  contained  two  special  counts^ 
(one  on  a  bill  dated  the  !20th  March,  1788,  the  other  on  a  bill 
dated  the  ^Q\h  March,  1788»]  and  tlie  money  counts.  Special 
verdicL  The  case  was  argued  twice  in  d.  R.  afler  which 
the  court  gave  judgment,  tor  defendant  '.Buller,  J.  dissen- 
tient),  on  the  ground  that  the  alteration  of  the  instrument 
had  avoided  it  Lord  Kenyon^  C.  J.  said,  '*  I  lay  out  of  my 
consideration  all  the  cases  where  the  alteration  was  made 
by  accident:  for  here  it  is  stated  that  this  alteration  Was  made 
while  the  bill  was  in  the  possession  of  the  payee,  who  was 
then  entitled  to  the  amount  of  it,  and  from  whlom  plaintiffs 
derive  title:  and  it  was  for  the  advantage  of  the  payee 
(whether  more  or  less  is  immaterial  here)  to  accelerate  the 
day  of  payment,  which  in  this  commercial  country  is  of  the 
utmost  consequence.  The  cases  cited,  which  were  all  of 
deeds,  were  decisions  which  applied  to  and  embraced  the 
simplicity  of  all  the  transactions  at  that  time ;  for  at  that 
time  almost  all  written  engagements  were  bv  deed  only. 
Therefore  those  decisions  which  were  indeed  confined  to 
deeds,  applied  to  the  then  state  of  affairs;  but  thev  establish 
this  principle,  that  all  written  instruments  which  were 
alter^  or  erased,  should  be  thereby  avoided.  Then  let  us 
see  whether  the  policy  of  the  law,  and  some  later  cases,  do 
not  extend  this  doctrine  farther  than  to  the  case  of  deeds. 
It  is  of  the  greatest  importance  that  these  instruments,  which 
•re  circulated  throughout  Europe,  should  be  kept  with  the 
utmost  purity,  and  that  the  sanctions  to  preserve  them  from 
fraud  should  not  be  lessened.  It  was  doubted,  so  lately  as 
in  the  reign  of  Geoi^  the  First,  in  Ward's  case,  2  Str.  747* 
and  2  Ld.  Raym.  1461.,  whether  forgery  could  be  committed 
in  any  instrument  less  than  a  deed,  or  other  instrument  of 

a  Muttr  and  oUiem,. ▼.  MUler,  B.  R.  T.  15  Eaat,  33.  where  Le  Blano,  J.  Mys* 

21  Geo.  3.  4  T.  R.  320.  aflSrmed  on  <«  that  U>e  dccition  in  Master  ▼.  Bill* 

*r»r  in' Ezehequer  Chamber,  2  U.  Bi.  ler,  was  not  coafimd  to  negotiable  iiK 

i41.  ieoog:niBed  in  Fowel  t.  DiTett,  strumeDts.^ 
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like  authentic  nature;  and  it  mi^t  equally  have  been  decided 
there,  that  as  none  of  the  preceding  determinations  extended 
to  that  case,  the  policy  of  the  law  should  not  be  extended  to 
it  But  it  was  there  held,  that  the  principle  extended  to 
other  instruments  as  well  as  to  deeds,  and  that  the  law  went 
as  far  as  the  policy.  It  is  on  the  same  .reasoning  that  I  have 
formed  my  opinion  in  the  present  case.  It  has  been  con- 
tended that  no  fraud  was  intended  in  this  case;  at  least,  that 
none  is  found :  but  I  think  that  if  it  had  been  done  by  acci- 
dent, that  should  have  been  found,  to  excuse  the  party,  as  in 
one  of  the  cases  where  the  seat  of  the  deed  was  torn  oli*  by  an 
infant  On  the  whole  I  am  of  opinion,  that  this  falsiiication 
of  the  instrument  has  avoided  it — Ashhnrst.  J.  concurred  in 
opinion  with  Kenyon,  C.  J.-^Buller^  J.  gave  an  elaborate 
opinion  in  the  favour  of  the  plaintiff.— Gro^e,  J.  said,  **  From 
Pigpt's  case,  11  Rep.  97.  which  is  the  leading  case,  I  collect, 
Ist,  that  when  a  deed  is  erased,  whereby  it  becomes  void,  the 
obligor  may  plead  non  est  factum,  and  give  the  matter  in 
evidence,  because  at  the  time  of  the  plea  pleaded  it  was  not 
bis  deed :  and  2ndly,  that  when  a  deed  is  altered  in  a  material 
point  by  himself,  or  even  by  a  stranger,  without  the  privity 
of  obligee,  the  deed  thereby  becomes  void.  Now  the  effect 
of  that  determination  is,  that  a  material  alteration  in  a  deed 
causes  it  no  longer  to  be  the  same  deed.  In  reading  that, 
and  the  other  cases  cited,  I  observe  that  it  is  no  where  said, 
that  the  deed  is  void  merely  because  it  is  the  case  of  a  deed, 
but  because  it  is  not  the  same  deed.  A  deed  is  nothing  more 
than  an  instrument  or  agreement  under  seal :  and  the  prin- 
ciple of  those  cases  is,  that  any  alteration  in  a  material  part  of 
any  instrument  or  agreement  avoids  it,  because  it  thereby 
ceases  to  be  the  same  instrument  And  this  principle  is 
founded  on  good  sense,  because  it  tends  to  prevent  the  party, 
in  whose  favour  it  is  made,  from  attempting  to  make  any 
alteration  in  it  This  principle  too,  appears  to  me  as  applir 
cable  to  one  kind  of  instruments  as.  to  another.  But  it  has 
been  contended,  that  there  is  a  difference  between  an  altera-  . 
tion  of  bills  of  exchange  and  deeds :  but  I  think  that  the  * 
reason  of  the  rule  aficcts  the  former  more  strongly,  and  the 
alteration  of  them  should  be  more  penal  than  in  the  latter 
casa  Supposing  a  bill  of  exchange  were  drawn  for  £100, 
and  affcer  acceptance  the  same  was  altered  to  £1000 ;  it  is 
not  pretended  that  the  acceptor  shall  be  liable  to  pay  the 
£1000;  and  I  say,  that  he  cannot  be  compelled  to  pay  the 
£100,  according  to  his  acceptance  of  the  bill,  becaule  it  is  * 
not  the  same  bill.    So  if  the  name  of  the  psCyee  had  heetv 
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altered,  it  would  not  have  continued  the  same  bill  (lO). 
And  tbe  alteration  in  every  respect  pneventB  the  inatriiineot 
continuing  the  same  as  well  when  applied  to  a  bill  as  to.a 


(10)  So  if  the  word  *'  date**  he  inserted,  instead  of  the  word 
«« sight/'  Long  v.  Moore,  London  Sittings  after  H,  T.  30  G.  3. 
Kenyon,  C.  J.  3  Esp.  N.  P.  C.  155.  So  where  a  bill  •  having  been 
accepted  generally,  the  drawer,  without  the  consent  of  the  acceptor, 
added  the  words  *'  payable  at  Mr.  B.^s,  Chiswell-streeC  But  a  mere 
correction  of  a  mistake,  as  by  inserting  the  words,  **or  order,*'  in  (nr- 
tberance  of  the  intention  of  the  parties,  will  not  vitiate  the  bill.  Kerw 
ahaw  V.  Cox,  London  Sitting  after  M.  T»  41  G.  3.  Le  Blanc,  J.  So 
where  two  persons  being  jointly  indebted  to  another,  agreed  to 
give  him  a  bill  of  exchange  to  be  drawn  by  one  of  the  debtors,  and 
accepted  by  the  other,  instead  of  which  they  sent  bim  a  promissory 
note,  made  by  the  one  and  indorsed  by  the  other,  which  he  tmm^ 
diately  returned  to  be  altered  into  a  bill  of  exchange,  which  was 
done  accordingly ;  it  was  holden,  that  such  alteration,  only  fulfil- 
ling the  terms  of  the  agreement,  might  be  considered  as  the  cor* 
rection  of  a  mistake,  and  did  not  render  a  new  stamp  necessary, 
the  instrument  never  havins  been  negotiated  as  a  promissory  note* 
Webber  v.  Maddocks,  3  Uimp.  N.  P.  C.  1.  See  Cole  v.  Parkin^ 
12  EsAt,  471.  So  if  the  alteration  be  not  in  the  time  of  pay- 
ment, sum,  ike  or  other  material  part,  the  bill  will  not  be  affected 
by  it.  Hence,  writing  on  the  bill  the  place  where  it  was  to  ^  paid; 
has  been  holden  not  to  destroy  the  validity  of  the  bill.  Tnpp  v. 
Spearman,  London  Sittings  after  M.  T.  40  G.  3.  Kenyon,  X).  J. 
3  Esp.  N.  P.  C.  57.  Jacobs  v.  Hart,  2  Stark.  N.  P.  C.  45.  Lord 
Ellenborough,  C.  J.  S.  P.  So  where  in  an  action  by  the  indorsee^ 
against  the  acceptor  of  a  bill,  it  appeared  that,  after  the  bill  had 
been  accepted  by  the  defendant,  the  words  **  Prescott  and  Co.**  had 
been  written  under  his  name  by  the  drawer,  without  his  knowledge 
or  assent,  the  plaintiff  having;  refused  to  take  the  bill  unless  these 
words  were  added.  Lord  Ellenborough  held,  that  as  the  addition 
of  these  words  did  not  alter  the  responsibility  of  the  acceptor,  he 
was  still  liable.    Marson  v.  Petit,  1  Camp.  N.  P.  C.  82.  n. 

Three  persons  joined  as  drawer,  acceptor,  and  first  indorser,  in 
making  an  accommo&tion  bill ;  and  it  was  afterwards  issued  for 
value  to  i.  S.  Previously  to  its  beinj;  issued,  its  date  had  been 
allMd :  held  tliat  the  aoeeplor,  bavmg  assented  to  the  aheittioB 
vriien  he  was  informed  of  it,  k  was  no  answer  to  an  action  cm, 
the  bUl  ittaiast  bim,  that  the  bill  bad  been  so  altered  without  tiw 
cMsent  of  the  drawer  and  first  indorser,  and  that  a  fiesh  stamp  wan 
net  necessary  in  conse(|ueBce  of  such  altemtion,  the  bili  haviag  h&at 
altered  before  it  was  issued  in  point  of  law.  An  aocommodatioA 
bill  is  not  issued  until  it  is  in  the  hands  of  some  person  who  is  eiv» 

•  Coirit  tnd  anothar  t.  Hsjtall,  4  Jl.  and  A.  197. 
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^deert;  I  do  «ot  think  that  the  plaintiffQ  can  recover  Qn  the 
general  counts,  because  it  is  not  stated  as  a  fact  in,  the  ver- 
dict, that  the  defendant  received  the  money,  the  value  of  the 
bill."    Judgment  for  defendant 

If  upon  a  bill  being  presented  for  acceptance,  the  drawee 
alters  it  as  to  the  time  of  payment,  and  accepts  it  so  altered : 
although  the  drawer  and  indorser  are  thereby  discharged, 
yet  if  the  holder  acquiesces  in  such  alteration  and  accept- 
ance, the  bill  will  be  good  as  between  the  holder  and  ac- 
ceptor ^  But  if,  after  a  bill  has  been  drawn  and  indorsed, 
and  before  it  is  accepted,  the  drawee  alter  it  by  postponinflp 
the  time  of  payment,  it  renders  the  bill  void^  So  where  a 
bill  was  delivered  by  the  drawer  to  the  payee,  and  afterward^ 
its  date  was  altered  by  an  agreement  between  the  payee  and 
drawee  before  acceptance,  \n  an  action  by  paye^  against  ac- 
ceptor, it  was  holden^  void  under  the  stamp  laws,  for  it  was 
negotiated  when  dated  by  delivered  to  payee. 

Of  lAe  person  to  ttkom  ike  bM  is  mad€  payabli, — ^Regu:> 
Itrly  a  bill  of  exchange  ought  to  be  made  payable  to  a  real 
peraon,  but  if  it  be  drawA  payable  to  a  fietttious  payee  or 
orfcr^  and  indorsed  in  his  name,  by  concert  bfitween  the  drawer 
and  acceptor,  it  will  be  considered  as  a  bill  payable  to  bearer, 
and  taay  be  dedai^ed  on  as  such  in  an  action  by  ah  ranocent 
indorsee  for  a  valuable  consideration  against  the  drawer — CoX- 
lis  and  others  v.  Emett,  1  H.  Bl.  SIS. ;  or  asainst  the  ac- 
ce^tor'--6ib8on  and  another  v.  Minet  and  another,  1  H.  BK 
bGQ.  Biitsee  contr.  theoDinjons  of  Eyre,  C.  J.  and  Heath  J. 
1  H!.  BL  p.  508,  695.  wiin  whom  Lord  Thurlow,  Ch.  con- 
curred. But  if  the  circumstance  of  the  pavee  being  a  ficti- 
tious person  is  unknown  to  the  acceptor  ,  ne  cannot  be  de- 
clared against  on  the  bill,  either  as  a  bill  payable  to  bearer,  or 
to  Che  otAet  of  the  drawer. 

"Words  ••  i>r  oftflJr/*— Thte  negociability  of  k  bill  of tkchangfe 
depends  on  its  being  ralade  payable  to  A.  or  order  (II),  or 

f  Paton  T.  Winter,  1  Taunt  420.  h  Walton  t.  Htitingt,  4  Campb.  pM. 

f  OnUiwAite  t.  Luntley,  4  Camp.  179.     i  Bennett  t.  Faroell,  1  Camp.  1^.  ' 


■AM. 


Ikkd  totraatit  ai  a  iecantf  available  in  law.  Dowaes  v.  Richard- 
som  6  B.  le  A.  674«  Butm  ail  these  casas  it  lies  on  tha  pjaintiff  ip 
shew  that  the  alteration  was  made  previoiis  to  ths  note  being  issued. 
Johnson  v.  Dnke  of  Marlborough,  2  Stack.  313. 

(11)  In  Hill  V*  Lewis,  Salk»  133.  exception  was  takea  that  a  bill 
was  payable  to  defendant  only,  without  the  words,  **  or  his  oxder,'* 

and  tberefore  not  assignable  by  die  indorsement :  and  Hoh,  C.  J. 

Y  % 
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to  A*g  order  to  A.  or  bearer.  See  post  on  the  fransFer  of 
bills  of  exchanc;e.  A  bill  payable  to  A's  order  is  the  same 
as  if  it  were  made  payable  to  A.  or  order*,  and  may  be  de- 
clared on,  without  allegincr  that  A.  did  not  make  any  order 
for  the  payment  of  the  bill  to  any  other  person '. 

"  Value  rerehed.^^ — It  is  not  essentially  necessary  to  in- 
sert the  words  "value  received*"  (12).  But  if  they  are 
omitted  in  inland  bills,  the  holder  cannot  avail  himself  of  the 
provisions  of  9  &  10  W.  3.  c.  17.  and  3  &  4  Ann.  c,  9.  s.  4. 

A  bill  of  exchangee  is  presumed  to  be  made  upon  a  good 
and  valuable  consideration ;  and  in  actions  not  between  im- 
mediate parties  some  suspicion  must  be  cast  on  the  plaintiffs 
title  before  he  can  be  compelled  to  prove  what  consideration 
he  has  given  for  it.  A  mere  notice  given  by  the  defendant 
to  the  plaintiff,  that  he  will  be  required  at  the  trial  to  prove 
the  consideration,  is  not  sufficient  to  cast  this  burden  on  the 
plaintiff".  When  suspicion  is  cast  on  the  plaintiff's  title  by 
shewing  that  some  previous  holder  has  been  defrauded  out 
of  it,  the  plaintiff  must  prove  what  consideration  he  gave 
for  it*.  In  actions  between  immediate  parties  (13),  the  ille- 
gality or  want  of  consideration  i*  may  be  insisted  on  by  way 

k  Per  Holt,  C.  J.  12  Mod.  310.  tion  except  that  which  I  havepointtd 

1  Smith  y.  MK:iuTe,  5  Bastes  R.  376.  out,  which  ii  founded  on  the  statute 

m  White  v.  Ledwick,  B.  R.  P.  25  Geo.  of  Wm. 

3.  on  demunrer  to  the  declaration,  n  Reynolds  v.  ChetUe,  2  Camp.  N.  P. 

Bayley'i  Treatise  of  Bills   of   Ex-  C.  69G.  Clarke  ▼.  Elliot,  B.  R.  Lon- 

change,  ftc.  App.  No  3.    Per  Lord  donSittingB,aiterM.T.52.G.3.S.  P. 

EUenborougb,  C.  J.  in  Grant  ▼.  Da  o  Rees  v.  M.  of  Headfort,  2  Camp.  N. 

Costa,  8  M.  and  8.  352.    The  case  P.  C.  574. 

in  Bay  ley  does  not  state  whether  it  p  Puget  de  Bras  ▼.  Forbes,  1  Esp.N. 

was  an  inland  or  a  foreign  bill.    I  am  P.  C.  1 17. 

not  aware  that  there  is  any  distinc- 


agreed  that  the  indorflieinent  of  this  bill  did  not  make  him  that  drew 
the  bill  chargeable  to  the  indorsee ;  for  the  words,  '*  or  his 
order,'*  give  authority  to  the  plaintiff*  to  assign  it  by  indorsement ; 
and  it  is  an  agreement  by  the  first  drawer  that  he  woald  answer  it 
to  the  assignee ;  but  the  indorsement  of  a  bill  which  has  not  the 
words,  **  or  his  order,"  is  good  or  of  the  same  effect  between  the 
indoTser  and  the  indorsee,  to  make  the  indorser  chargeable  to  the 
indorsee. 

(12)  A  jury  of  merchants  were  of  opinion,  in  Banbury  v,  Lisset, 
Str.  1211,  that  the  words,  "value  received,*'  were  essential  to  thte 
validity  of  a  bill  of  exchange. 

(13)  **  As  between  the  drawer  and  payee,  the  consideration  may 
be  gone   into,  yet  it  cannot  between  the  drawer  and  indorsee ; 

•  Q.  Payee. 


I   u. 
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of  defence  to  an  action  on  the  bill.    In  other  cases,  bills  of 
exchange  are  made  void  by  express  statute. 

By  Stat  9th  Ann.  c.  14.  s.  1.  "  All  notes,  bills ^  &c.  where 
the  whole  or  any  part  of  the  consideration  shall  be  for 
money  or  other  valuable  thing,  won  by  gaming  or  playing 

**  at  cards,  dice,  tables,  tennis,  bowls,  or  other  game,  or  by 
betting  on  the  sides  of  such  as  game,  or  for  repaying  any 
money  knowingly  lent  for  such  gaming,  or  lent  at  the 
time  and  place  of  such  play,  to  any  person  that  shall  play 

•'  or  bet,  shall  be  void  (14)  to  all  intents  and  purposes." 


and  the  reason  is,  because  it  would  be  enabling  either  of  the  origi- 
nal parties  to  assist  in  a  fraud;'*  per  Ashhurst,  J.  iii  Jiickbarrow  v. 
Mason,  2  T.  R.  7L  See  an  anonymous  case  in  Chancery,  Co- 
myns,  43.  where  Sommers,  Lord  Keeper,  held,  that  the  drawer  of 
a  hill  of  exchange,  though  given  without  consideration,  was  not 
entitled  to  relief  against  a  third  person,  to  whom  it  was  assigned 
for  a  just  debt.  See  also  Snelling  v.  firiggs.  Bull.  N.  P.  274.  where 
it  is  said,  that  it  seems  a  reasonable  distinction  which  has  been 
taken  between  an  action  between  the  parties  themselves,  in  which 
evidence  may  be  given  to  impeach  the  promise,  and  an  action  by 
or  against  a  third  person,  viz.  an  indorsee  or  an  acceptor.  See  also 
Puget  de  Bras  v.  Forbes  and  another,  C.  B.  London  Sittings  after 
M.  T.  33  Geo.  3.  coram  Loughborough,  C.  J.  1  Esp.  N.  P.  C.  117. 

(14)  See  Robinson  v.  Bland,  2  Burr.  1077.  where  a  hill  of  ez« 
change  given  for  money  lost  at  play,  and  money  lent  at  the  time 
and  place  of  play,  was  holden  to  be  void.  See  also  the  case  of 
Bowyer  v.  Bampton,  Str.  1 1 55.  where  it  was  holden  that  an  inno- 
cent indorsee  for  a  valuable  consideration,  without  notice,  could  not 
maintain  an  action  on  a  promissory  note  given  for  money  knowingly 
lent  to  game  with  at  dice.  But  the  statute  9  Ann.  c.  14.  only 
avoids  securities  for  money  won  or  lost  at  play,  and  does  not  extend 
to  cases  of  mere  loans  without  any  security  taken ;  and  stat.  16  Car. 
2.  c.  7.  s.  3.  only  avoids  contracis  for  money  lost  at  play ;  conse- 
quently an  action  for  money  lent  may  be  maintained,  although  it 
snould  appear,  that  the  money  was  lent  by  the  plaintiff  to  the  de- 
fendant, lor  the  purpose  of  gaming  with  him,  (Barjeau  v.  Walmesley, 
Str.  1249.  per  Lee,  C.  J.)  or  to  pay  a  debt  at  a  horse  race,  (Alcin* 
brook  V.  Hall,  2  Wils.  309.  or  at  the  time  and  place  of  play,  Ro- 
binson V.  Bland,  2  Burr.  1077.  Wettenhall  v.  Wood,  1  Esp.  N.  P. 
C.  18.  S.  P.  per  Kenyon,  C.  J.)  It  is  to  be  observed,  that  although 
there  is  not  any  substantive  clause  in  the  stat.  9  Ann.  c.  14,  which 
avoids  the  contract,  yet  the  2d  sect,  of  that  stat.  gives  the  loser  a 
power  to  recover  back  money  or  goods,  of  the  value  of  £10.  lost  at 
any  unlawful  game,  by  action  brought  within  three  months ;  but 
after  the  expiration  of  the  three  months  the  loser  cannot  recover  such 
goods  or  money  from  the  winner,  although  the  winner  can  sheir  do 
title  to  them  except  what  arises  from  having  won  them.     Vaughan 
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The  13  AnD.  stat  9.  c.  16.  a.  1.  by  which  it  is  eoactad 
that  all  bonds,  coDtracta,  and  assurances,  made  for  payment 
of  any  principal  or  money  lent,  upon  usury,  shall  be  utterly 
▼oid,  has  been  considered  as  standing  on  the  same  ground 
as  the  foregoing  statute  of  the  9th  of  Ann.  c.  14.  against 
gaming,  and  on  the  authority  of  the  case  of  Bowyer  ▼.  Bamp- 
ton,  (which  see,  n.  14.)  it|  has  been  holden^  that  the  indorsee 
of  a  bill  of  ejcchange,  given  for  an  usurious  consideration^ 
cannot  maintain  an  action  upon  it  against  the  acceptor,  al- 
though he  (the  indorsee]  has  given  a  valuable  consideration 
for  the  bill,  and  is  not  affected  with  notice  of  the  usury  (15). 

q  Lowe  and  oU>enT.WaUcr,D(mf.  637. 


V.  Whitcomb,  2  N.  R.  413.  And  money  fairly  lost  at  play  must  be 
lecoycred  in  an  action  founded  on  the  statute ;  it  is  not  sufficient  to 
sue  in  debt  at  commoti  law  for  money  had  and  received.  Thistle- 
wood  V.  Cracroft*  1  Maule  and  Selwyn,  500. 

It  will  be  remarked  that,  in  Bowyer  v.  Bampton,  the  acdon  was 
brought  aeainst  the  loser  to  recover  money  lost  at  play ;  but  where 
a  bill  has  been  indorsed  for  a  valuable  consideration  to  a  third  per- 
son, he  mav  maintain  an  action  against  the  drawer  and  indorser,  and 
it  will  not  be  any  defence  *  that  the  bill  was  accepted  in  discharse 
of  a  debt  for  money  won  at  play,  for  such  a  case  is  not  within  toe 
policy  of  the  act.    - 

(15)  Wilmot,  J.  seems  to  have  anticipated  this  decision  in  an 
opinion  delivered  by  him  as  one  of  the.  judges  appointed  by  a  spe- 
cial Commission  of  Errors,  to  inspect  the  judgment  of  the  Sheriff 's^ 
Court,  in  the  case  of  Harrison  against  Evans,  and  the  affirmance 
thereof  in  the  Court  of  Hustings,  at  the  Guildhall  of  the  city  of 
London,  on  the  5th  of  July,  1762 ;  his  words  are  these,  **  h  was 
said  that  the  law  against  gaming  makes  notes  *  void  to  all  intents 
and  purposes,*  and  the  act  against  usury  only  makes  them  *  void,* 
and  that  a  ^ming  note,  in  the  hands  of  an  mnocent  mdorsee,  would 
be  void  again^jt  the  drawer,  but  it  would  not  be  so  in  the  case  of  a 
note  given  upon  an  usurious  contract ;  and  it  was  determined,  in  the 
ease  of  a  gaming  note,  that  it  would  be  void  in  the  hands  of  a» 
indorsee;  but  if  that  case  is  right,  which  was  then  thought  a  hard 
one,  I  think  the  law  must  be  the  same  upon  an  usurious  note ;  an4 
no  case  was  cited,  either  before  or  since  the  case  upon  the  gamingp 
note,  to  establish  such  a  distinction ;  and  I  am  sure  1  can  find  out 
none  in  the  intention  of  the  legislature  between-  *  void,*  and  *  void 
to  all  intents  and  purposes.'    It  is  only  an  ampliation  of  expressionn 
and  spreading  out  the  same  idea  a  little  more  diffusively ;  butthey. 
both  equally  mean,  that  the  act  act  d^e  shall  be  considered  as.  if  it. 
was  notjMohe.'*      See  notes  of  opinions*  &c.  by  Wilmot,  C.  J. 
p.  146,  7.  V       -^  J 

*  JUwtnli  ▼.  Dick,  4  B.  and  A.212. 
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But  DOW  by  58  Geo.  d.  c.  93.  (lOtb  June,  1818)  reciting  tbat 
by  the  laws  now  in  force,  all  contracts  and  assurances  for 
pv^ment  of  money  made  for  an  usurious  consideration  are 
utterly  void,  and  that  in  the  course  of  mercantile  transactions 
negotiable  securities  often  pass  into  the  bands  of  persons  who 
bare  discounted  the  same  without  any  knowledge  of  the 
original  considerations  for  which  the  same  were  given,  and 
the  avoidance  of  such  securities  in  the  hands  of  such  bonk 
fide  indorsees  without  notice  is  attended  with  great  hard- 
ship and  injustice ;  it  is  enacted  that'no  bill  of  exchange  or 
promissory  note,  drawn  or  made  after  the  passing  this  act, 
shall,  though  it  may  have  been  given  for  an  usurious  contract, 
be  void  in  the  hands  of  an  indorsee  for  valuable  consideration, » 
unless  such  indorsee  had  at  the  time  of  discounting  or  paying 
such  consideration,  actual  notice  that  such  bill  or  note  bad 
been  originally  given  for  an  usurious  consideration  or  upon  an 
usurious  contract 

It  is  to  be  oliservefl  that,  before  the  last*mentioned  statute; 
it  had  been  bolden  that  the  stat  Id  Ann.  c  16.  applied  ta 
those  cases  only  where  the  bill  was  originally  giyen  for  an 
usurious  consideration';  for  if  the  bill  was  fair  and  legtl  in 
its  inception,  an  indorsement  by  the  payee  for  an  usurious 
consideration  would  not  avoid  it  in  the  hands  of  a  subseqiient 
bond  Jide  holder ;  but  if  a  bill  had  been  drawn  upon  an 
agreement  between  one  of  the  original  parties  to  it,  and  a 
person  not  a  party  to  it*,  that  the  latter  should  get  it  dis- 
counted by  another  person  likewisie  not  a  party  to  the  bill, 
upon  usurious  tehns,  and  it  was  so  discounted  accordingly, 
the  bill  was  void  for  the  usury,  in  the  bands  of  an  innocent 
indorsee;  and  in  such  case  the  bill  was  void,  although  the 
drawer,  to  whose  order  it  was  payable,  was  not  privy  to  the* 
usurious  agreement ^  So  where  a  bill  of  exchange  affected 
by  usury  was  in  the  hdndsof  an  innocent  holder,  who,  on 
being  informed  of  the  usury,  took  a  fresh  bill  in  lieu  of  it, 
drawn  by  one  of  the  parties,  to  th€  original  usury,  and  ac- 
cepted by  a  third  person  for  the  accomm^lation  of  the  other 
party;  it  was  holoen*  that  he  could  not  maintain  an  action 
against  the  acceptor  of  this  substituted  bill. 

If  an  usurious  security  be  given  for  a  legal  subsisting  debt, 
althodgb  the  security  is  void,  the  debt  is  not  extinguished  ". 

Where  a  party  is  compelUd  to  take  goods  in  discounting 

r  PUr  T.  Bliaaoa  nd  others,  1  Eatt*i  t  Ackluid  t.  Pearce,  3  Camp.  N.  P.  C. 

R.OS.    See  tlso  Daniel  t.  Caxtoiij,       699. 

a.  P.  per  KMoywif  C  J.  MiddleNK  u  Chapmas  t.  Bkck,  3  B.  ft  A.68S. 

SitUagi,  1  £ep.  N.  P.  G.  374v  x  Phillips  t.  Cockayne,  3  Camp.  N.  P. 
i  YoottfY.  Wright,  1  CaiDp.N.P.C.        C.119. 
141. 
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a  bill  of  exchange,  a  presumption  arises  that  the  traosactioii 
i$.  usurious ;  and  to  rebut  this  presunaption,  evidence  must 
be  given  of  the  value  of  the  goods  by  the  person  who  ba» 
supplied  the  goods^  and  sues  on  the  bill.  But  where  in  dis* 
counting^  a  bill  a  proposal  is  made  that  goods  shall  be  taken, 
although  such  proposal  originate  with  the  plaintifi*,  yet  if 
the  other  party  readily  accedes  to  it,  conceiving  that  he 
shall  make  a  profit  by  the  transaction,  the  presumption  is^ 
that  the  goods  are  charged  beneath  their  value,  and  it  lies 
upon  the  defendant  to  prove  the  contrary,  if  he  would  im- 
peach tl>e  plaintiff's  title  to  the  bill  on  the  ground  of  usury  "^^ 

Where  a  bill  of  exchange  is  partly  given  for  an  illegal  con- 
sideration, the  whole  bill  is  void ;  and  where  a  bill  was  given 
partly  for  money  lent,  and  partly  for  spirituous  liquors,  and 
spirits  mixed  with  water,  furnished  by  the  payee  in  smalt 
quantities,  not  amounting  to  ^Os.  at  one  time ;  it  was  holden, 
that  although  the  stat.  24  G.  2.  c.  40.  s.  12.  did  not  in  terms 
a.void  the  security,  yet  it  made  the  consideration  in  part  illegal, 
and  as  the  security  was  entire,  it  could  not  be  apportionedS 

In  cases  where  the  illegality  of  the' consideration  is  such 
as  does  not  faH  within  the  statutes  against  gaming  and  usury, 
the  holder  cannot  be  affected  with  the  transaction  between 
the  original  parties,  unless  he  either  had  notice,  or  took  the 
bill,  aficf  it  became  due^  from  a  person  who  had  notice  of 
the  illegal  consideration  for  which  the  bill  was  given. 

The  cases  of  Peacock  v.  Rhodes,  Steers  v.  Lashley,  and 

Brown  v.  Turner,  will  illustrate  this  position. 

• 

Indorsee  against  drawers  of  an  inland  bill  of  exchanged 
The  bill  was  drawn  by  the  defendants  upon  Smith  and 
others,  payable  to  William  Ingham  or  order;  Ingham  in* 
dorsed  it  to  Daltry,  by  whom  it  was  indorsed  to  Fisher,  out 
of  whose  pocket  it  was  stolen.  The  plaintiff  received  the 
bill  from  a  stranger,  calling  himself  William  Brown,  and  in- 
dorsing the  bill  in  that  name  to  plaintiff,  of  whom  he  bought 
cloths  and  other  articles  in  the  way  of  plaintifTs  trade.  The 
defendants  were  strangers  to  the  plaintiff,  but  he  had  before 
taken  bills  drawn  by  them  which  had  been  duly  honoured* 
Plaintiff  declared,  as  indorsee  of  Ingham.  On  a  case  re- 
served. Lord  Mansfield  (after  argument)  delivered  the  opi- 
nion of  the  court.  "  The  law  is  settled,  that  a  holder  coming 
fairly  by  a  bill  or  note,  has  nothing  to  do  with  the  transaction 
between  the  original  parties,  unless^  perhaps,  in  the  single 

J  Davis  v.HardacK,  2  Camp.  N.  P.  C.  lee  Spencer  v.  SmiUi,  3  Camp.  N.P« 

375.  C.  9.  e.  conlia. 

z  Combe  ▼.  Miles,  ib.  563.  b  Peacock  v.  Rhottes^Dous.  631. 
a  Scott  V.  Gillmore,  3Taunt.  226.   But 
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» 

of  a  bill  or  note  for  money  won  at  play  (16).  I  do  not 
see  any  difference  between  a  note  indorsed  in  blank,  and  one 
payable  to  bearer.  They  both  pass  by  delivery,  and  pos- 
session proves  property  in  both  cases.  The  question  of  mala 
fides  was  for  the  consideration  of  the  jury.  The  circum- 
stances that  the  buyer  and  also  the  drawers  were  strangera 
to  the  plaintiff,  and  that  he  took  the  bill  for  goods  on  which 
he  had  a  profit,  were  grounds  of  suspicion  very  fit  for  their 
considenition.  But  they  have  considered  them  and  have 
found  it  was  received  in  the  course  of  trade.**  Postea  to 
plaintiff. 

Indorsee  against  acceptor  of  a  bill  of  exchange  drawn  by 
one  Wilson  on  defendant^,  and  indorsed  over  by  Wilson  to 
the  plaintiff  after  it  had  been  accepted  by  defendant  At  the 
trial,  before  Kenyon,  C.J.  it  appeared  that  defendant  had 
engaged  in  several  stock-jobbing  transactions  with  different 
persons,,  in  which  Wilson  was  employed  as  his  broker,  and 
had  paid  the  differences  for  defendant.  That  a  dispute 
arising  between  Wilson  and  defendant  respecting  the  amount 
of  those  differences,  the  matter  was  referred  to  plaintiff  and 
three  others,  who  awarded  a  sum  of  money  to  be  due  from 
defendant  to  Wilson,  for  part  of  which  sum  Wilson  drew 
the  bill  in  question.  Kenyon,  C.  J.  non-suited  the  plaintiff, 
being  of  opinion  that  as  the  bill  grew  out  of  a  stock-jobbing 
transaction,  which  was  known  to  the  plaintiff',  he  could  not 
recover  upon  it  A  rule  having  been  obtained  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside.  Lord  Kenyon,  C.  J. 
(after  argument  in  support  of  the  rule)  said,  "  If  the  plaintiffs 
had  lent  this  money  to  defendant  to  pay  the  differences,  and 
had  afterwards  received  the  bill  in  question  for  that  sum, 
then,  according  to  the  principle  established  in  Petrie  v.  Han* 
nay  (17),  3  T.  R.  418.  he  might  have  recovered;  but  here 

c  steers  t.  Laibley,  6  T.  R.  61 . 


(16)  Bo^er  V.  Hampton,  Str.  1155,  ante,  p.  325.  n.  The  case  of 
Lowe  V.  Waller,  had  not  been  decided  when  Lord  Mansfield  deli- 
vered this  opinion,  otherwise  he  might  have  added  here  the  case  of 
a  bill  of  exchange  given  for  an  usurious  consideration.  Bat  see 
Stat  58  Geo.  3.  c.  93.  ante  p.  327. 

(17)  In  the  case  of  Petrie  v.  Hannay,  it  was  decided,  that  if  two 
persons  jointly  engage  in  a  stockjobbing  transaction,  and  incur 
losses,  and  employ  a  broker  to  pay  tne  differences,  and  one  of  them 
repay  the  broker,  with  the  pnvity  and  consent  of  the  -other,  the 
whole  sum,  he  may  recover  a  moiety  from  the  other  in  action  for 
moneypaid  to  his  use.  But  see  Aubeit  against  Maze,  2  Bos.  and 
Pal.  373.  where  the  authority  of  Petrie  v.  Hannay  was  doubted.-* 
Eldon,  C*  J. 
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the  bill  on  which  this  action  i»  brought  was  giTdi  for  thfMt 
very  differences,  and  therefore  Wilson  himself  couid  nothava 
enforced  payment  for  it.  Then  the  security  was  indorsed 
over  to  the  plaintiff,  he  knowing  of  the  illegality  of  the  oon« 
tract  between  Wilson  and  defendant,  for  be  was  the  arbttra- 
top  to  settle  their  accounts,  and  under  such  circumstances 
be  cannot  be  permitted  to  recover  in  «  court  of  law."  Rule 
discharged* 

Indorsee  of  a  bill  of  exchange  against  the  acceptor'.  The 
defendant  employed  one  Pritchard,  a  broker,  to  transact  some 
business  for  him  in  stock-jobbing  in  omnium,  who  paid  the 
differences  for  him,  and  then  drew  the  bill  in  question  on  the 
defendant  for  the  amount  of  those  differences,  which  the  de<« 
fendant  accepted ;  afterwards,  and  after  the  bill  became  due, 
Pritchard  indorsed  the  bill  to  the  plaintiff  for  a  prior  debt 
Lord  Kenyon,  C.  J.  was  of  opinion,  1st  That  omnium  was 
one  of  the  public  stocks  or  securities  within  the  stat  7  Geo.  % 
(Sir  John  Barnard's  act  for  preventing  the  infamous  practice 
of  stock-jobbing)  the  loan  having  been  voted  by  the  House  of 
Commons^  although  the  scrip  receipts  were  not  then  in  the 
market;  and,  9dly,  That  the  illegality  of  the  original  trans- 
action vitiated  the  bill,  the  plaintiff  having  taken  it  after  it  be- 
came due,  atid  consequently  not  being  entitled  to  recover,  if 
Pritchard  could  not  (18).     A  verdict  having  been  taken  for 

d  Brown  t.  Tumer,  7  T.  R.  630* 


(18)  A  bill  may  be  negotiated  after  it  is  due,  unless  there  be  an 
agreement  for  the  purpose  of  restraining  it.  Charles  v.  Marsden, 
1  Taunt.  224.  But  a  party  taking  a  bill  of  exchange  or  note  af- 
ter it  is  due,  takes  it  subject  to  all  the  equity  to  wnich  the  paity 
from  whom  he  had  it  is  liable.  In  Brown  v.  Davies,  3  T.  R.  80. 
it  was  said  by  Buller,  J.  that  generally  when  a  note  is  due,  the  party 
leceiving  it  takes  it  on  the  credit  of  the  person  who  gives  it*  to' 
him.  To  this^  position  Kenycm,  C.  J.  amed,  with  the  addition  of 
tiiis  circumstance,  that  if  it  appeared  on  the  iaoe  of  the  note  to  have 
been  dishonoured,  or  if  knowledge  could  be  brought  home  to  the 
indorsee  thai  it  had  f^een  so.  See  Air.  J.  Lawrence^s  approbation  of 
the  foregoing  rule  in  Boehm  v.  Steriing,  7  T.  R.  431.  in  Taylor 
V.  Mather*  £•  27  Geo.  3.  B.  R.  3  T%  R.  83.  n.  Buller,  J.  said,  that 
it  had  never  been  determined  tlu^  a  bill  or  note  was  not  neec^able 
after  it  beoime  due,  but  if  there  were  circumstances  of  fraud  in  the 
tiansaetion*  ap4  it  came  into  the  hands  of  plaintiff  by  indorsement 
after  it  became  due,  he  had  always  left  it  to  the  jury,  upon  the 
sligJitast  circumstanee,  to  presume  that  the  indorsee  was  acquainted 
wilb  the  fraud.    See  also  Tinson  v.  FVancis,  M.  T.  48  Geo.  3. 
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defendant,  an  ineffectual  attempt  was  made  to  set  it  aside,  the 
court  being  clearly  of  opinion,  on  the  construction  of  the 
act  of  parliament,  and  op  the  authority  of  the  foregoing  case 
of  St^rs  V.  Lasbley,  that  the  plaintiff  was  not  entitled  to  re* 
cofer. 

A  bankrupt  in  the  interval  between  the  second  and  third 
meetings  under  his  commission*,  gave  a  promissory  note  as  a 
security  for  a  pre-existing  debt  to  a  creditor,  who  was  acting 
as  one  of  the  commissioners  at  the  time,  and  afterwards 
signed  the  bankrupt*s  certificate.  The  debt  for  which  the 
security  was  given  was  not  proved  under  the  commission: 
Held,  that  such  security  was  invalid,  and  that  no  action  could: 
be  maintained  upon  it 

•  Haywood  one,  9ue,  t.  Cbaraben,  5  B.  ft  A.  763. 


B.  R.  1  Camp.  N«  P«  C.  19.  where  the  holder  of  a  note  had  given 
a  full  consideration  for  a  note  after  it  became  due,  but  was  not  ner« 
mitted  to  recover  in  an  action  a^inst  the  maker,  the  maker  hav- 
ing proved  that  the  note  was  ongtnally  made  without  consideration : 
Lord  EUenbofOQgb,  C.  J.  observing,  '<that  after  a  bill  or  note  iS' 
due^  it  comes  dij^^raced  to  the  indoraee^  and  it  is  his  duty  to  makS' 
inquiries  cpnceming  it.  If  he  takes  it,  though  be  gives  a  full  con- 
sideration for  it,  he  takes  it  on  the  credit  of  uie  indorser,  and  sub- 
ject to  all  the  equities  with  which  it  may  be  incumbered."  Bat. 
if  the  plaintiff  hss  received  the  bill  irom  a  person  who  could  have 
maintained  an  action  on  the  bill,  then  the  circumstance  of  the  in^ 
dorsement,  after  the  bill  became  due,  is  not  sufficient  to  let  in 
the  defence  of  an  illegal  consideration^  Chalmers  v.  Lanion,  1 
Camp.  N.  P.  C.  383.  Lord  ERenborough,  C.  J.  whose  opinion 
was  afterwards  confirmed  by  Coort  of  B:  R.  Whoever  takes  a  bill 
after  its  dishoaonr,  takes .  it  with  iH  the  infirmities  bekmging  to  it, 
Crossley  v.  Ham^  13  East,  498.  A  bill  paid  at  mstun^  cannot 
be  r?-iss]9e|i»  and  no  astiQD.can  i^terwards  b^  maintained  uponit< 
by  a  subsequent  indorsee ;  but  if  it  be  paid  and  indorsed  beiore  it 
becomes  due,  it  will  be  a  valid  security  in  the  hands  of  a  bond  fidt 
indorsee..  Per  Lord  EUenboroiwh,  C.  J.  Burbridge  v.  Mannersr 
3  Camp.  N.  P.  C.  194.  If  a  bill  of  ezchanee,  payable  to  the  order 
of  a  third  perK>n  who  has  indorsed  it,  be  dishonoured  when  due  and 
taken  up  by  the  drawer,  it  ceases  to  be  neeotiabfe.  Beck  v.  Rob^ 
ley,  1  IL  BK  8a  n.  Bat  it  is  otherwise,  if  the  bill  be  payable  to 
tfakt  €banrer*s  own  ofder*    Cailow  v.  Lawrence,  3  M.  Ic  S.  9a. 
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IV.    Of  Presenimefit   fur  Acceptance — Acceptance — Quali^ 
fied  Acceptance — Liability  of  the  Acceptor'-^ Non-ac^ 
ceptancCy  and  Notice  thereof — P rotes t^-^Liubii it y  of  the 
Drawer  on  tioU' Acceptance* 

Presentment  for  Acceptance. — When  a  bill  is  drawn  pay- 
able within  a  certain  time  after  sight,  it  is  necessary,  in 
order  to  fix  the  time  when  the  bill  is  to  be  paid,  to  present 
it  to  the  drawee  for  acceptance.—- In  other  cases,  it  is  not 
essentially  necessary  for  the  holder  to  present  the  bill  before 
itisdue*^;  but  it  is  adviseable  to  procure  an  acceptance,  if 
possible;  for  by  that  means  another  debtor  is  added  to  the 
drawer,  who  beconies  a  new  security,  and,  consequently, 
makes  the  bill  more  negotiable.  There  is  not  any  fixed  time, 
when  a  bill,  drawn  yayable  within  a  certain  time  after  sight, 
shall  be  presented  to  the  drawee.  But  due  diligence  must  be 
used  (19),  and  care  taken,  that  the  bill  be  presented  within  a 
reasonable  time. 

Acceptance. — ^When  the  drawee  accepts  a  bill  in  the  most 
usual  and  formal  manner,  be  writes  on  the  bill  the  word  *'  ac- 
cepted," and  subscribes  his  name;  or  he  writes  the  word 
**  accepted  "  only,  or  he  subscribes  his  name  only.  It  has  been 
frequently  lamented,  that  this,  which  is  the  regular  mode,  has 
not  been  adjudged  to  be  the  only  mode  of  accepting  bills; 
for  then  every  person  to  whom  the  bill  passed  would  see,  on 
the  face  of  the  instrument,  whether  it  were  accepted  or  not; 
but  it  has  long  been  decided  otherwise,  viz.  that  an  accept- 
ance, or  a  promise  to  accept,  by  collateral  writing,  or  even 
by  parol,  (except  for  the  purpose  of  charging  the  drawer  of 
an  inland  .bill  with  damages  and  costs,  see  3  &  4  Ann.  c.  Q, 
8.  5.)  was  equally  binding  with  an  acceptance  on  the  face  of 
the  bill.    But  see  post,  p.  338.  stat  1  &  2  G.  4.  c.  78.  s.  2. 

f  ChiUy,  67. 


(19)  **  The  only  rule  which  can  be  applied  to  all  cases  of  bills 
of  exchange  is,  that  due  diligence  must  be  used.  Due  diligence  is 
the  only  thing  to  be  considered,  whether  the  bill  be  foreign  or  in- 
land, or  whether  it  be  payable  at  or  so  many  days  after  sight,  or 
in  any  other  manner.**    Per  Buller,  J.  2  H.  Bl.  569. 

It  seems  that,  whether  due  diligence  has  been  used,  is  a  ques- 
tion of  law,  but  dependant  upon  facts,  viz.  the  situation  of  the 
parties,  their  places  of  abode,  and  the  facility  of  communication 
between  them.    See  Darbishire  v.  Pftrker,  6  East's  R.  3. 
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Defendant  was  sued  as  acceptor  of  a  bill  of  exchange*.  It 
appeared  in  evidence  to  be  a  parol  acceptance  only;  Lord 
Hardwicke,  C.  J.  ruled  it  to  be  sufficient,  that  being  good  at 
common  law;  and  the  stat.  8  &  4  Ann.  c.  9.  (see  sect.  5  &  80 
which  requires  an  acceptance  to  be  in  writing,  in  order  to 
charge  the  drawer  with  damages  and  costs,  having  a  proviso, 
that  it  shall  not  extend  to  discharge  any  remedy  that  any 
person  may  have  against  the  acceptor;  (after  argument) 
the  court  of  King's  Bench  agreed  in  opinion  with  the  Chief 
.Justice. 

The  drawer  of  a  bill  of  exchange,  having  acquainted  the 
defendant,  by  letter,  of  his  having  drawn  a  bill  on  him,''  and 
requested  him  to  accept  it;  the  defendant  wrote  in  answer, 
the  bill  should  be  duiij  honoured^  and  placed  to  his  debit. 
Lord  Hardwicke,  Ch.  held,  that  this  amounted  to  an  accept- 
ance (20). 

So  where  A.  resident  in  America^  not  having  any  effects 
in  the  hands  of  the  defendants  (who  resided  in  London), 
drew  a  billon  them,  payable,  at  a  certain  time  after  sight, 
which  bill  A.  for  a  valuable  consideration,  indorsed  to  B. 
resident  in  America,  who  afterwards,  for  a  valuable  consi- 
deration, indorsed  it  to  the  plaintiffs,  resident  in  London. 
The  plaintiffs,  on  receiving  the  bill,  presented  it  for  accept- 
ance, but  the  defendants  refused  to  accept  it.  Afterwards, 
and  before  the  bill  became  due,  the  defendants  wrote  a  let- 
ter to  A.  the  drawer,  stating  that  their  prospect  of  security 
being  much  improved,  they  should  accept  or  certainly  pay 
the  bill ;  notwithstanding  which,  when  the  bill  was  pre- 
sented for  payment,  the  defendants  refused  to  pay  it.  This 
letter  was  not  received  by  the  drawer  in  America  until  after 
the  bill  became  due.  It  was  holden,  1.  That  the  terms  of 
the  letter  amounted  to  an  acceptance ;  for  a  promise  to  aC" 
cept  an  existing  bill  was  an  acceptance,  and  a  promise  to  pay 
it  was  also  an  acceptance,  and  consequently  a  promise  to  do 
the  one  or  the  other,  i.  e.  to  accept  or  certainly  pay,  could 
not  be  less  than  an  acceptance;  that  supposing  it  to  be  an 
acceptance,  the  tinie  when  it  was  to  be  considered  as  made, 

'1^  Lamley  T.Pftlmer,  2  Str.  1000. S.  C.    h  Powell  T.MonDier,  1  Atk. 611. 
more  fully  reporttd  io  Ca.  T^mp.    i  Wynne  t.  Raiket,  6  Bttrt*i  R.  514. 
Hardw.  74. 


(20)  It  was  said  by  Lord  Elleuborough,  C.  J.  in  Wynne  v. 
Raikes,  5  East's ,  R.  520.  that  the  authority  of  this  case  bad  ndl 
been  (as  far  as  the  court  had  been  able  to  find]  ever  shaken. 
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nliQiely,  whether  at  the  date  of  the  tetter,  or  at  the  time 
1M4ien  it  reached  the  drawer  in  America,  wag  immaterial,  in- 
a^ftiuch  as  an  acceptance  after  the  time  appointed  for  the 
paymenjb  of  a  bill  was  good  (21) ;  2.  That  although  the  bill 
was  not  taken  by  the  holders  upon  the  credit  of  the  before- 
mentioned  promise  to  the  drawer,  nor  was  the  same  known 
to  them  to  nave  been  made  at  all  till  after  the  bill  was  due^ 
yet  the  holders  might  avail  themselves  of  it  as  an  acceptance 
for  the  same  circumstances  existed  in  the  case  of  Powell  v. 
Monnier;  there  the  promise  being  long  subsequent  to  the 
time  when  the  plaintiffs  became  possessed  of  the  bill  by  in* 
dorsement,  could  not  have  formed  any  part  of  their  original 
inducement  to  take  it;  there,  the  promise  was  made  to  a  drawer, 
who  had  drawn  without  having  any  effects  in  the  acceptor's 
hands :  and  there  also  it  did  not  appear  that  the  holders,  the 
plaintiffs,  ever  knew  of  the  acceptance  prior  to  the  time  when 
the  bill  became  due.  Consequently,  on  the  authority  of 
Powell  ▼.  Monnier,  the  plaintiffs  in  tnis  case  were  entitled  to 
recover. 

A.  having  commisioned  B.  to  receive  certain  African  biTIs 
payable  to  A.^,  drew  a  bill  upon  B«  for  the  amount,  payable 
to  his  own  order.  B.  assured  A.  by  letter,  that  his  bill 
should  meet  with  due  honour.  The  purport  of  this  letter 
having  been  communicated  to  the  plaintifis,  who,  on  the 
credit  of  it,  advanced  money  on  the  bill  to  A.  who  indorsed 
it  to  them,  it  was  hoMen,  that  B.  was  liable  as  acceptor  in 
an  action  by  the  plaintiffs  as  indorsees,  although  after  the 
indorsement,  in  consequence  of  the  African  bills  having  been 
attached  in  the  hands  of  B.  (who  was  ignorant  of  his  letter 
having  been  shewn  to  the  plaintiffs]  A.  wrote  to  B.  advising 
him  not  to  accept  the  bill  when  tendered ;  which  advice 
would  have  been  a  discharge  of  B.*s  acceptance,  if  the  bill  • 

k  asrke  t.  Cock,  4  Kui't  R.  67. 

(21)  AitfaoQi^,  regularly,  a  bill  oaght  to  be  accepted  before  the 
day  on  which  the  money  is  to  be  paid,  yet  an  acceptance  after  that 
day  will  bind  the  drawee;  and  where,  upon  an  acceplanos  sp  given, 
itwasataled  in  the  declaration,  that  the  diawee  pcomised  to  pay 
the  money  aeoording  to  the  tenor  and  effedl  of  the  W^  the  court 
refused  to  arrest  the  judgment  on  account  of  these  woidt,  observing, 
that  the  effect  of  the  bill  was  the  pajrment  of  the  mooey,  and  not 
the  day  qf  pajrment;  and  at  most  tbty  were  but  sorplussge.  Jack- 
son  V.  Piggott.  Carth«  4591  lotd  tipn.  364.  and  Salk.  127*  See 
also  Mutfoid  V.  WateoL  Lord  Raynu  574.  and  Salk.  129.  recoa- 
aiMd  by  EUenbon>ugh,C.  J.  in  Wynne  v.  Raikel,  5  East's,  R.  521  • 


BILLS  OF  BXCHANQB. 

bad  still  remained  id  tbe  haods  of  A.  (^9).  And  Lord 
Ellenborough,  C.  J.  s^^id,  *^it  ba9  been  kid.  down  in  so  noaoy 
cases,  that  a  promise,  thai  a  bill  when  due  shall  Meet  due 
honour,  amounts  to  an  acoeptance,  and  ^bat  without  sending 
it  for  a  formal  acceptance  in  writing*  that  it  would  be  wast- 
ing words  to  refer  to  tbe  books  on  this  subject;  then  here 
was  an  undertaking  by  the  defendant  in  writing,  by  a  collate^ 
xal  paper,  to  accept  the  bill,  which  induced  a  credit,  without 
which  the  plaintiffs  would  not  have  siven  value  for  it; 
The  defendant  has  thereby  enabled  ano^er,  with  truth,  to 
assert  (and  furnished  him  with  the  means  of  proving  that 
assertion  by  the  production  of  the  defendant's  letter,),  that  he 
had  undertaken  to  accept  tbe  bill,  which,  in  ordinary  mer- 
cantile understanding,  amounts  to  an  acceptance^  and  by  that, 
credit  was  attached  to  tlie  bill.  This  acceptance,  beii^  by 
Writing,  comes  within  all  the  cases  cited.  It  would  be  good 
according  to  some,  even  by  parol,  but  that  an  acceptance  is 
good  by  collateral  writing,  is  clear  from  Pillans  v*  Van  Mie*- 
rop',  and  other  casesl** 

In  the  for^;oing  cases  the  expressions  used  clearly  and  unr 
equivocally  meant  an  acceptance  of  the  bill ;  but  wJiere  the 
words  used  were  that  the  oill  "  shall  have  attention;**  it  ^as 
holden*  that  they  did  not  amount  to  an  acceptance. 

The  drawee  of  a  bill  of  exchange  bavins  once  refused  to 
accept  it,  afterwards  said  to  the  holder  **  if  you  will  sendi( 
to  the  counting-house  again,  I  will  give  directions  for  its  being 
accepted."  It  was  held  that  he  was  not  liable  as  accc^toi;^  - 
without  proof  that  the  bill  was  again  sent  back  to  the  count- 
ing-house for  acceptance*. 

« 

1  3  Burr.  16S3.  n  Andenon  t.  Hick,  3  Camp.  N.  P.  C. 

m  JUa  T.  Warwick,  9  B.  Ifc  A.  1 18.  170. 


(22)  An  agreement  to  accept  may  amount  to  an  acceptance,  and 
it  may  ^  couched  in  such  words  bs  to  put  a  third  person  in  a  !)et- 
ter  osnditton  than  the  drawer.  If  <tee  man,  to  give  ofedll  to  another, 
makes  an  abMlutt  bremise  to  aocept  his  hill,  th«  dri#er  or  any 
either  penon  qtiay  aliew  anch  promiae  upon  the  esehailge  to  g^ 
citdit ;  and  a  third  -penon  who  thooid  aahUMe  kis  money  npon  it^ 
wcHild  have  nothing  to  do  vnlli  the  equitable  cironmatanoet  whieh 
might  tubtist  between  the  drawer  and  the  acceptor.  Par  LoM 
MaittSeld,  delivering  the  opinion  of  the  court  in  Maaoii  v.  Himt» 
B^  R.  M.  20  G.  3.  Doug.  299.  See  ako  Pierson  v.  Dunlop  and 
another,  Cowp.  571.  and  Le  Blanc,  J,  in  Johnson  v.  Collinn,  1 
East's'  R.  105.  and  Lord  Bllenboioif  h,  C.  J.  in  Chtrke  v.  Cocl^ 
4  Bast*s  R.  70. 
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A  bill  was  drawn  as  follows • :  To  Mr.  Wftby ;  Sir,  please 
to  p«y  to  Mr.  Scot  or  order  30/.  Thomas  Newton/*  Scot 
indorsed  to  the  plaintiff,  who  presented  the  bill  to  the  drawee 
(the  defendant)  for  acceptance,  and  the  defendant  under- 
wrote thus,  **  Mr.  Jackson,  please  to  pay  this  note,  and 
charge  it  to  Mr.  Newton's  account,  R.  Withy." — It  was  in- 
sisted, that  this  was  not  an  acceptance,  for  the  defendant 
did  not  mean  to  become  the  principal  debtor.  It  was  only 
a  direction  to  Jackson  to  pay  30/.  out  of  a  particular  fund, 
and  if  there  was  not  any  such  fund,  the  money  was  not  to 
be  paid.  But  per  Cur.  the  underwriting  is  a  direction  to 
JacKson  to  pay  the  sum,  and  it  signifies  not  to  wbat  account 
it  is  to  be  placed  when  paid  ;  that  is  a  transaction  between 
them  two  only,  and  this  is  clearly  a  sufficient  acceptance. 

In  like  manner  it  has  beeh  holden,  that  a  letter,  written 
after  the  bill  was  drawn  ',  stating,  that  the  holder  might  rest 
satisfied  of  payment,  amounted  to  an  acceptance. 

It  will  be  proper  to  remark  here,  that,  in  all  the  preceding 
cases,  the  bills  were  in  existence  at  the  time  when  the  pro^ 
mises  to  acceptwere  given.  This  circumstance  ought  always 
to  be  attended  to ;  for  a  promise  to  accept  a  bill,  to  be  drawn 
at  a  future  time,  has  been  holden  not  to  amount  to  an  accept- 
ance. 

Indorsees  against  the  acceptor  of  an  inland  bill  of  ex- 
change ^.  A.  having  furnished  goods  to  the  defendant  to  the 
amount  of  the  bill  in  question,  applied  to  him  for  payment, 
when  the  defendant  said,  that  if  he  would  draw  on  him  a  bill 
at  two  months  for  the  amount,  he  should  then  have  money, 
and  would  pay  it  A.  afterwards  drew  the  bill  in  question 
at  two  months,  payable  to  his  own  order;  but  it  was  not 
presented  to  the  defendant  for  acceptaiKe,  nor  did  he  ever,  in 
fact,  accept  it  otherwise  than  as  is  before  stated.  A.  the 
payee,  having  indorsed  the  bill,  passed  it  to  plaintifft  in 
dischai^e  of  an  old  debt ;  but  there  was  not  any  communi- 
cation at  the  time  between  the  plaintiffs  and  defendant  A. 
becoming  a  bankrupt  before  the  bill  became  due,  defendant 
refused  payment  Le  Blanc,  J.  at  Worcester  assizes,  being  of 
opinion,  that  the  promise  of  the  defendant  did  not  amount  to 
an  acceptance,  nonsuited  the  plaintiffs.  On  amotion  to  set 
aside  the  nonsuit,  (after  argument  in  support  of  the  rule; 
the  counsel  on  the  other  side  having  been  stopped  by  the 
court,)'  Lord  Kenyan,  C.  J.  said,  this  was  a  promise'to  accept 

o  Moor  T.  Witfaj,  Bull.  N.  P.  270i  q  Johnion  and  another  t.  CoUinst,  1 

p  Wilkiuon  y.  Lutwldge,   Su.   648.        Eait*s  R.  M. 
lUTBond,  C.  J.  London  Sittings. 
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a  t^on^xistiifg  bill,  and  that  he  did  not  know  by  what  law 
he  could  say  that  such  a  promise  was  binding  as  an  accept- 
ance. Grase^  J.  said,  that  by  the  general  rule  a  chose  in 
action  wns  not  assignable,  except  by  the  custom  of  mer- 
.  chants;  that  the  assignment  of  a  chose  in  action  by  a  bill  of 
exchange  was  founded  on  that  law,  and  could  not  be  carried 
further  than  that  would  warrant  it,  and  that  there  had  not 
been  cited  any  authority  to  shew  that  by  the  law  merchant 
41  mere  promise  to  accept  a  bill  to  be  drawn  in  .future, 
amounted  to  an  actual  acceptance  of  the  bill  when  drawn. 
Per  Cur.  rule  discharged. 

Upon  a  request  to  A.  to  accept  a  bill',  and  draw  upon  B. 
for  the  sum,  the  mere  act  of  drawing  on  B.  does  not  amount 
to  an  acceptance. 

A  bill  of  exchange,  drawn  on  the  defendant,  was  left  with 
him  for  acceptance  by  the  plaintiiTs  clerk',  the  next  day  he 
called  for  the  bill,  wneti  the  defendant  returned  it,  saying, 
^*  There  is  your  bill,  it  is  all  right.*'  Ld.  Kenyon,C.  J.  rul^ 
that  these  words  could  not  by  any  implication  amount  to  an 
acceptance;  that  they  did  not  convey  any  evidence  of  the 
defendant's  intention  to  bind  himself  to  the  payment  of  the 
bill  at  alt  events,  which  was  necessary  for  the  purpose  of 
chaining  him  as  an  acceptor. 

Where  a  bill  being  presented  and  left  for  acceptance  was 
refused  acceptance  by  defendant,  but  remained  afterwards 
for  a  considerable  space  of  time  in  his  hands,  and  was  ulti- 
mately destroyed  by  him;  it  was  holden*  by  three  judges, 
dissentiente  Ld.  Ellenborough,  C.  J.  that  the  defendant  was 
not  thereby  liable  as  acceptor. 

The  vendor  of  goods  had  been  in  the  habit  of  drawing  bills 
in  payment  upon  the  vendee,  and  discounting  the  same  with 
bankers,  by  whom  the  bills  were  transmitted  by  post  for 
acceptance;  the  vendee  cautioned  the  bankers  to  inquire 
whether  the  goods  for  which  such  bills  were  respectively 
drawn  had  been  delivered,  and  the  carrier*s  receipt  sent  and 
assured  ihem  thai  in  that  case  they  would  be  accepted.  The 
bankers  afterwards  discounted  a  bill,  and  transmitted  the 
same  for  acceptance  to  the  vendee,  who  detained  it  in  his 
possession  for  ten  days,  and  then  informed  the  banker  that 
he  would  not  accept  it,  as  the  invoice  of  the  goods  had  not 
been  delivered;  and  after  a  farther  interval  of  sixteen  days, 
the  bankers  not  having  objected  to  his  detaining  the  bill, 

r  %m\fh  and    another    ▼.  Nissen  and    s  Powell  v.  Jdnet,  1  Eap.  N.  P.O.  17. 
another,  B.  R.  T.  26  G.  3.  1  T.  R.    t  Jeone  t.  Ward,  1  B.  It  A.  853. 
260. 

Z 


338  BILLS  OF  EXCHANGE. 

returned  the  same;  the  vendor  having  then  stopped  paytnent 
without  delivering  the  goods  or  sending  the  carrier's  receipt; 
it  was  bolden*  that  tne  drawee  was  not  liable  under  the 
circumstances  above  stated  as  acceptor. 

When  a  bill  has  been  accepted  by  the  drawee,  if  another 
person  accepts  it  also  for  the  purpose  of  guaranteeing  the 
first  acceptor,  the  second  acceptance  is  merely  a  collateral 
undertaking,  and  must  be  declared  on  as  such ;  for  there  is 
not  any  custom  of  merchants  authorising  a  series  of  acceptors*. 

By^  Stat  1  and  9  Geo.  4.  c  78.  s.  2.  no  acceptance  of 
any  inland  bill  after  the  1st  August,  1691,  shall  be  suffi- 
cient to  chaise  any  person,  unless  such  acceptance  be  in 
writing  on  such  bill,  or  if  there  be  more  than  one  part  of 
such  bill,  on  one  of  the  said  parts. 

A  cancellation  by  a  third  person  through  mistake  of  an 
acceptance  will  not  avoid  the  oiil  ^ 

Qualified  Acceptance.'^ A  qualified  acceptance  is,  when 
the  drawee  undertakes  tg  pay  the  bill  in  any  other  manner 
than  according  to  the  tenor  and  effect  thereof.  This  species 
of  acceptance,  if  qualified  with  a  condition,  is  called  a  coii- 
ditional  acceptance.  The  holder  of  the  bill  may  consider 
a  qualified  acceptance  as  a  nullity,  and  protest  the  bill  for 
non-acceptance,  after  which  he  »  precluded  from  insisting 
upon  it  as  an  acceptance*  (23) ;  but  if  the  bolder  acquiesces 
in  it,  then  such  an  acceptance  becomes  absolute  only  on  the 
performance  of  the  condition  (24),  which  must  be  averred  in 
the  declaration. 

a  MuMDT.Bwff,  2B.lt^SS.  7  Raper  ▼.  Birkbeek,  15  Ettt,  17. 

z  Jackioa  ▼.  HodMiD,  %  Camp.  N.P.C.    s  Spioat  ▼.  Matthewi,  1  T.  R.  182. 
447. 


(23)  So  if  the  acceptor  of  a  bill  cancels  his  acceptance*,  and  the 
holder  causes  it  to  be  noted  for  non-acceptance,  he  thereby  pre* 
eludes  himself  from  contending,  that  an  acceptance  of  a  bill  once 
made  cannot  be  retracted  in  point  of  law.  Wnether  an  acceptance 
once  made  could  be  cancelled  by  the  acceptor,  while  the  bill  re- 
mained in  his  hands,  was  considered  as  doubtfuL  Lord  Kenyon,  C.  J. 
IS  said  to  have  determined  at  nm jm«#,  that  it  could  not*  See  6 
East's  R.  200,  and  15  £ast»  20.  But  it  has  lately  been  solemnly 
determined,  that  it  can.    Cox  v.  Troy,  5  B.  &  A.  474, 

(24)  If  an  agreement  to  accept  is  conditional,  and  a  third  person 
takes  the  bill,  knowing  of  the  conditions  annexed  to  the  agreement 
he  takes  it  subject  to  such  Conditions.  Per  Lord  Mansfield,  C.  J* 
delivering  the  opinion  of  the  court  in  Mason  v.  Hunt,  B.  R.  M«  20 
G.  3.  Doug.  299.       • 

•  BentiDck  t.  Dorrien,  6  £asi*s  R.  109. 
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tf  a  bill  be  accepted,  payable  at  A.'s,  who -is  the  accep^r*8 
banker^  the  party  taking  such  special  acceptance,  (which 
be  is  not  bound  to  do)  thereby  impliedly  agrees  to  present 
it  for  payment  within  the  usual  banking  hours,  at  the  place 
where  it  is  made  payable;  and  if  he  present  it  after  such 
hours,  without  effect,  it  is  no  evidence  of  the  dishonour  of 
the  bill  so  as  to  charge  the  drawer.  But  eight  o'clock  in  the 
evening  will  not  be  considered  as  an  unseasonable  hour  for 
demanding  payment  at  the  bouse  of  a  private  merchant  who 
has  accepted  a  bill^     See  post,  stat.  1  &  2  Geo.  4.  a  78.  s.  1. 

The  following  cases  will  illustrate  the  nature  of  qualified 
lurceptances. 

Defendant  accepted  a  bill  of  exchange  to  pay  it  when  goods 
consigfied  to  him\  and  for  which  the  bill  was  drawn,  were 
9oid,  Plaintiff  counted  upon  the  custom  of  merchants.  After 
verdict  for  plaintiff,  it  was  moved  in  arrest  of  judgment,  that 
this  acceptance,  depending  on  the  contingency  of  the  sale  of 
Boods,  waft  not  within  the  custom  of  merchants  or  n^otiable. 
J3ut  the  court  (after  consideration)  held  it  good ;  for  though 
the  plaintiff  might  have  refused  to  take  such  an  acceptance, 
yet  he  might  submit  to  take  it^  And  it  woulcl  affect  trade, 
tf  factors  were  not  allowed  to  use  this  caution,  when  bills 
are  drawn  before  th^  have  an  opportunity  to  dispose  of  the 
goods. 

So  where  defendant  accepted  a  bill  of  exchange  upon  ac- 
count of  the  ship  Thetis^  ithen  in  cashjbr  the  said  vesseFs 
cargo* ^  and  the  plaintiff  averred,  that  at  the  day  when  the 
bill  became  payable,  the  defendant  was  in  cash  for  the  sard 
ship's  cargo ;  it  was  objected  in  arrest  of  judgment,  that  the 
defendant  was  not  liable  by  this  conditional  acceptance ;  but 
the  court  overruled  the  objection. 

So  an  answer  that  the  bill  would  not  be  accepted  till  a  navy 
bill  was  paid%  was  holden  a  conditional  acceptance  to  pay 
when  the  navy  bill  should  be  discharged.  So  when  the  an- 
swer was  **  it  will  not  be  accepted  until  the  ship  with  the 
wheat  arrives  from  Scotland;'*  this  was  holden' to  import 
a  promise  to  accept  the  bill  on  the  arrival  of  the  cargo ;  and 
that  the  cargo  having  arrived,  the  defendant  was  liable  as 
•acceptor. 

Whether  an  acceptance  be  conditional  or  absolute,  is  a 
question  of  law  <• 

a  Pwker  ▼.  Gordon,  7  East,  385 .  d  Julian  v.  Sbobrooke,  2  Wilt.  9. 

b  Barclay  v.  Bailey,  2  Camp.  N.  P.  C.    e  Pieraon  v.  Dunlop»  Gowp.  671. 

S28.  f  Miln  v.  Pl^st,  4  Campb.  303. 

c  Smith  V.Abbott,  Str.  1152.  Z  »?«>**  ▼•  MaMhewB,  I  T»R.  IS«. 
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'  Defendant  accepted  a  biH  of  exchange  to  pay  part  of  the 
ium  of  money  mentioned  in  the  bill\  this  was  bolden  to  be 
▼alid«  although  it  was  contended,  that  such  partial  acceptance 
was  not  within  the  custom  of  merchants. 

If  the  payee  of  a  bill  annexes  a  condition  ^  his  indorse- 
ment before  the  bill  has  been  accepted,  the  drawee,  who 
afterwards  accepts  it,  is  bound  by  that  condition,  and  if  the 
condition  is  not  performed,  the  property  in  the  bill  reverts  to 
the  payee,  and  he  may  recover  tne  contents  against  the 
acceptor  *. 

Liability  of  the  ilcceptor.— The  acceptor,  by  reason  of  bis 
acceptance^  which  is  primd  facie  evidence  of  his  having,  in 
his  hands,  effects  of  the  drawer  to  answer  the  amount  of  the 
bill,  is  considered  as  the  principal  debtor,  and  primarily 
liable  to  all  the  parties  to  the  bill ;  and  an  express  agreement 
only  will  discharge  him.  The  acceptor  undertakes  to  pay 
the  sum  specified  in  the  bill,  and  interest,  according  to  the 
legal  rate  of  interest  where  the  bill  becomes  due ;  but  bis 
engagennent  does  not  extend  any  further;  consequently  the 
acceptor  of  a  foreign  bill  is  not  liable  for  re^xchangeK  It 
never  was  doubted,  that  any  party  to  the  bill  (except  the 
drawer)  might  maintain  an  action  against  the  acceptor,  if 
the  bill  was  not  duly  honoured.  And  in  Parminter  v^  Sy* 
mons,  D.  P.  92  February,  1748 ',  it  was  solemnly  determined, 
that  the  drawer  of  a  bill  of  exchange  (accepted  generally  by 
the  drawee,  having  effects  of  the  drawer-  in  his  hands,  and 
protested  by  the  payee  for  non  payment,  and  afterwards 
paid  by  the  drawer)  might  maintain,  in  his  own  name, 
and  without  an  assignment  from  the  payee,  a  special  ac- 
tion on  the  case  against  the  acceptor,  and  recover  the  money 
so  paid. 

If  the  holder  of  a  bill  of  exchange  brings  separate  actions 
againt  the  acceptor",  drawer,  and  indorser,  at  the  same 
time,  the  court  will  stay  the  proceedings  in  any  stage  of  the 
action  against  the  drawer,  or  any  of  the  indorsers,  upon  pay- 
ment of  the  amount  of  the  bill  and  costs  of  that  particular 
action :  but  will  not  stav  proceedings  in  the  action  against 
the  acceptor,  except  on  tne  terms  of  bis  paying  the  costs  in 
all  the  actions,  because  he  is  the  original  defaulter  and  the 
occasion  of  all  those  costs. 

h  Wcgemolfe  y .  Keeae,  Str.  %  1 4.  604.  affimiing  j  udgm^nt  of  the  Court 

i  Robertaon  r.  Kenting^too,  ^  Tfioint.  of  King*i  Bencb,  wbicb  is  reported 

30.  in  1  WiU.  185. 

k  Wpolwj  T.  Crawford,  2  Camp.  N.  P.  m  Smith  ▼.  Woodcock, Same ▼.  Dudley, 

C  445.                         •  4T.R.*S91.    Conftnnedbj  Anonjrm. 

1  Panninter  ▼.  Symooa,  4  Bro.  P.O.  H.  40  6.  3.B.  R. 


*»  *^ 
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•  The  bolder  of  a  bill  of  exobaoge  %  having  been  inforaied 
that  the  acceptor  had  not  receiv^  any  consideration  for  it» 
and  that  he  had  accepted  the  bill  merely  to  accommodate 
the  drawer,  for  several  years  after  it  became  due,  received 
interest  upon  the  bill  from  the  drawer,  and  neglected  to  call 
upon  the  acceptor  for  payment.  At  length  he  brought  an 
action  against  the  acceptor,  and  it  was  holden,  that  it  would 
:well  lie;  and  Buller,  J.  said,  that  nothing  but  an  express 
agreement  would  discharge  an  acceptor ;  and  the  plaintiff's 
conduct  in  this  case  onlv  meant,  that  he  would  try  to  reco- 
ver the  amount  of  the  bill  from  the  drawer,  who  was  the 
true  debtor,  if  he  could. 

The  holder  of  the  bill  may  dischaige  the  acceptor  by  parol*. 

Non-acceptance  and  Notice  thereof. -^K  a  bill  is  presented, 
and  an  acceptance  refused,  or  qualified  acceptance  only 
offered,  or  any  other  default  made,  due  diligence  must  be 
used  in  giving  notice  thereof  to  tbe  drawer,  if  the  holder 
means  to  resort  to  him  for  pavment ;  and  this  rule  ought  to 
be  observed,  although  the  bill  presented  for  acceptance  be  a 
bill  payable  at  a  certain  time  after  date ;  for  although  it  be 
not  necessary  to  present  a  bill  of  this  description  for  accept- 
ance at  all,  yet  if  it  be  presented  and  disnonoured,  notice 
becomes  requisite  in  the  same  manner  as  upon  non-payment; 
and  it  is  not  sufficient  to  give  notice  of  the  non-acceptance  at 
the  same  time  with  the  notice  of  non*pavment'.  But  the 
omission  of  notice  of  non-acceptance  will  not  vitiate,  the 
remedy  against  the  drawer  at  the  suit  of  a  subsequent  bond 
Jlde  indorsee  for  a  valuable  consideration  without  notice; 
who  was  not  in  possession  of  the  bill  at  the  time  of  the  dis- 
honour^. 

The  notice  of  the  dishonour,  which  mav  be  by  letter', 
must  be  given  within  a  reasonable  time*.  What  is  reason- 
able time  appears  to  be  a  question  of  law  dependent  on  facts, 
viz.  the  situation  of  the  parties,  the  place  of  their  abode,  and 
the  facility  of  communication  between  them. 

Where  the  parties  reside  in  London,  each  party  has  a  day 
to  give  notice  •. 

n  Diogprall    T.  Daniter,  Doii|^.    i47.  q  Buno  ▼.  0*Reeife|  ab.  tap. 

Pirker  ▼.  Leigh,  %  Stark.  N.P.  CSSS.  r  Adm.  per  Ellenbocough,  C  J.  5  Eqp. 

S.  C.  Ld.  £llenborougb,  C.  J.  N.  P.  C.  167. 

o  Whatlcj  T.  Tucker,  1  Canp.  N.  P.  C.  •  Darbiihiie  t.  Parker,  6  Ease's  R.  3. 

3S.  t  Smith  t.  MuUet,  2  Camp.  N.  P.  C. 

p  Rmcow  t.  Hardy,  2  Camp.  N.P.C.  20S.    See  alaoJameion  T.SwiDloa, 

45S.    But  see  1  Maisb.  R.  013.  and  2  Campf N.  P.O.  373. 

Dumi  T.  0*Keelie,  B.  R.  Trin.  T.  56 

Geo.  3.  6  M.  &  S.  232. 
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In  Muilttian  v.  D'Eguina,  2  H,  BL  565.  which  ww  the 
case  of  a  foifeigh  bill  drawn  payable  in  the  East  Indies,  a 
certain  time  aner  sight;  the  court  determined,  that  it  wa» 
not  necessary  to  send  notice  of  the  dishonour  by  an  acciden- 
tal foreign  ship,  which  sailed  thence,  not  direct  for  England ; 
but  that  it  was  sufficient  to  have  sent  notice  by  the  first  re« 
gular  English  ship  which  sailed  for  England,  considering 
the  latter  in  the  nature  of  a  regular 'post  between  the  two 
countries. 

Notice  to  Drawer. — The  rule  which  requires  notice  to  be 
given  within  a  reasonable  time  by  the  holder  (25)  of  a  bill  of 
exchange  to  the  drawer,  of  the  drawee's  refusal  to  accept,  i» 
calculated  for  the  bienefit  of  the  drawer,  in  order  that  he 
may,  upon  receiving  such  notice^  withdraw  bi9  effects  eut  of 
the  hands  of  the  drawee.  On  this  rule,  however,  an-exoq^* 
tion  has  been  engrafted  °.  viz*  that  it  is  not  neceasaiy  to  give 
such  notice  to  the  drawer,  where  the  drawer  has  not  any 
effects  in  the  hands  of  the  drawee  e^t  th^  tme  wk»n  tkt  biUU 
drawn  (26) ;  because^  in  this  case,  tbe  drawer  cannot  sustaitt 

u  Walwyn  ▼.  St  Quintin,  1  Bob.  &  Pul.  652.  Rogers  v.  Stephens,  2T.  R.  713. 

(25)  In  Shaw  v.  Croft,  sittings  aftar  T.  1798.  Chitty  on  Bilis^  98. 
Keoyon^t/G.  J.  said,  that  it  did  not  make  any  difference  who 
f^ve  notice  to  the  drawer  of  tbe  dishonour  of  the  bili^ ;  a|id  therr 
ruled  a  notice  from  the  acceptor  sufficient,  observiii^,  tl^at  the  only 
end  of  the  notice  was,  that  the  drawer  onght  ha^e  recourse  to  the 
acceptor.  See  also  Jameson  y.  Swinton,  2  Camp.  N.  P.  C.  37X 
'where  Lawrence,  J.  ruled,  that  the  drawer,  who  nad  received  due 
notice  of  dishonour  from  the  first  indorsee,  was  liable  to  the  second 
xndoTsee,  who  had  merely  given  notice  to  his  indorser.  And  in 
Rosher  v.  Kieian,  4  Camb.  87.  which  was  an  action  by  indorsee 
Jigainst  drawer.  Lord  EUeaborough  held  it  sufficient  to  prove  that 
defendant  bad  notice  of  dishonour  from  the  acceptor.  But  see  et 
fuirte  Barclay,  7  Ves*  jun,  598.  contra,  per  Eldon,  Ch.— It  mi^be 
observed,  that  in  the  case  of  ex  parte  Barclav,  the  attention  of  the 
court  was  not  directed  to  Lord  Kenyon's  opinion  in  Shaw  v.  Croft. 

(26)  "  It  is  not  necessary  to  say,  whether  the  rule  which  dispenseti 
with  notice  in  cases  where  the  drawer  has  no  effects  in  the  hands  of 
the  drawee,  was  wisely  adopted  or  not.  That  rule  certainly  pro- 
ceeds upon  the  ground  of  fraud  in  tbe  drawer ;  and  the  courts  have 
said,  that,  where  the  drawer  has  been  guilty  of  fraud,  he  shall  not 
claim  the  protection  of  those  rules  which  were  introduced  for  the 
benefit  of  drawers  acting  bond  fide.  When  a  person  draws  a.  bill 
upon  another,  who  has  no  effects  in  his  hands*  be  is  not  entitled  to 
notice  of  its  being  dishonoured,  since  he  must  know  without  such 
notice,  that  funds  have  not  been  provided  to  answer  it.*'  Per 
Chambre,  J.  in  Clegg  v.  Cotton,  3  Bos.  &  PuL  239. 
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any  injury  from  tbe  wan^  of  8ucb  notice  (37);  but  if  the 
drawer  has  effects  in  the  hands  of  drawee,  at  the  time  of  the 
bill  dratpn\  though  it  does  not  appear  to  what  amount, 
and  though  such  effects  are  withdrawn  before  the  bill  can 
be  presented,  tlie  circumstance  of  there  not  being  effects  in 
the  hands  of  the  drawee,  at  the  time  when  the  bill  is  pre- 
sented for  acceptance  and  refused,  will  not  supersede  the 
necessity  of  notice ;  for  it  would  be  very  dangerous  and  in- 
convenient, merely  on  account  of  the  shifting  of  a  balance  to 
hold  notice  not  to  be  necessary ;  it  would  be  introducing  a 
number  of  collateral  issues,  in  every  case  upon  a  bill  of  ex- 
change, to  examine  how  the  account  stood  between  the 
drawer  and  drawee,  from  the  time  the  bill  was  drawn,  down 
to  the  time  it  was  dishonoured.  So  if  the  drawer  has  effects 
in  the  bands  of  the  drawee  at  any  time  between  the  drawing 
c^  the  bill  and  its  becoming  due,  he  is  entitled  to  notice,  aU 
though  he  had  not  any  such  effects  at  the  time  of  bill  drawn  ^ 

X  OnrT.BIagiimii,7Batt,359.  Black-    j  HammoDd  r.  Dufrnie^  ZCsaa^  N. 
.  ban  y.  Dorep,  2  Camp.  N.  P.  C.  503.       P.  C.  146. 


(27)  In  Walwyn  v.  St.  Qnintin,  1  Bos.  h  Pul.  652.  Eyre,  C,  J. 
said,  it  might  be  a  proper  caution  to  bill-holders  not  to  rely  on  it 
.as  a  general  rule,  that  it  the  drawer  had  not  any  ^ects  in  the  hands 
of  the  acceptor,  notice  was  not  necessary.  The  cases  of  acceptances 
on  the  faith  of  consignments  from  the  drawer  not  come  to  hand,  and 
the  case  of  acceptances,  on  the  ground  of  fair  mercantile  agreements, 
might  be  stated  as  exceptions,  and  there  might  possibly  be  many 
others.  See  also  Clegg  v.  Cotton,  3  Bos.  &  Pul.  239.  where  A.,  the 
agent  in  America  of  B.  in  Enzland,  drew  a  bill  upon  B.  and  indorsed 
it  to  C.  also  residing  in  America,  who  indorsed  it  over.  Before  the 
bill  became  due,  A.  having  reason  to  believe  that  B.  would  fail, 
lodzed  property  belonging  to  B.  in  the  hands  of  C.  to  answer  the 
bin  in  case  it  should  be  returned,  C.  widertaking  to  restore  the 
same,  whenever  it  should  appear  that  he  was  exonerated  from  the 
)>ilL  Acceptance  and  payment  of  the  bill  were  refused,  but  no 
notice  was  given  to  A. ;  held,  that  A*  was  dischar^ :  Heath,  J* 
observing,  that  no  doubt  the  rule  dispensing  with  notice  proceeded 
on  the  ground  of  a  supposed  fraud  i  nut  that  ground  was  not  appli- 
cable to  a  case  where  an  agent  drew  upon  his  principal,  unless  under 
very  particular  circumstances.  See  farther  on  this  subject  the  opi* 
liion  of  Ld.  Ellenborough,  C.  L  in  Brown  v.  Maffey,  J  5  East,  221. 
and  Thackray  v.  Blackett,  3  Camp.  N.  P.  C.  165.  In  this  last  case, 
Ld.  E.  held,  that  the  drawer  having  effects  in  hands  of  acceptor 
before  bill  became  doe,  was  entitled  to. notice,  although  he  had  not 
such  effects  at  time  of  bill  drawn.  See  also  Rucker  v.  Hiller, 
3  Camp.  N.  P.  C.  217.  16  Bast,  43.  S.  C.  See  also  Claridge 
,v.  DaltOB,  4  Made  and  Sdwyn,  226. 
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The  insolvency  of  the  acceptor*,  aithougb  within  the 
knowledge  of  the  drawer,  will  not  supersede  the  necessity 
of  notici^  to  the  drawer  of  the  dishonour  of  the  bill. 

It  is  observable,  that,  although  the  holder  may  have  lost 
his  remedy  against  the  drawer,  by  laches,  in  not  giving  no- 
tice, yet  a  subsequent  promise  to  the  holder,  by  the  drawer, 
that  he  will  see  the  bill  paid,  will  enable  the  holder  to  main- 
tain an  action  on  the  bill*. 

Notice  to  Indorser. — ^If  the  holder  of  a  bill  of  exchange 
looks  to  the  indorser  for  payment,  it  is  incumbent  on  him  to 
give  notice  of  the  dishonour  of  the  bill  within  a  reasonable 
time,  otherwise  the  indorser  will  not  be  liable. 

In  Blesard  v.  Hirst  and  another,  5  Burr.  3670.  it  was  hokten, 
that  the  indorsee  of  an  inland  bill  of  exchange,  who  had  ne- 
glected to  give  notice  to  his  indorser  of  the  drawee's  refusal 
to  accept  until  a  month  had  elapsed,  in  the  course  of  which 
the  drawer  became  a  bankrupt,  could  not  recover  against 
such  indorser  (28). 

The  holder  of  a  bill  before  it  was  due  having  tendered  it 
for  acceptance,  which  was  refused,  kept  it  till  due,  without 
giving  notice  of  non-acceptance^  when  it  was  tendered  for 
payment  and  refused,  and  then  immediately  returned  it  on 
th»  second  indorser,  who,  not  knowing  of  the  laches,  took  up 
the  bill ;  it  was  holden,  that  his  ignorance  of  the  laches  of 
the  former  holder  did  not  entitle  him  to  recover  against  the  4 
first  indorser,  who  set  up  such  defence  ^ 

With  respect  to  the  drawer,  it  has  been  observed,  that 
want  of  effects  in  the  handaof  the  drawee,  at  the  time  of  bill 
drawn,  will  supersede  the  necessity  of  notice;  but  with 
respect  to  the  indorser^  as  he  has  hot  any  concern  with  the 
accounts  between  the  drawer  and  drawee,  notice  of  non-ac« 
ceptance  must  be  given  to  him  by  the  holder  of  the  bill  (99), 

I  Eadaile  T. Sowefby,  1 1  East,  114.  b  Romow  t.  Hardy,  lSBnt,4a4.   But 

«  Hopes  ▼.  Alder,  6  £ast*t  R.  ]6.  d.        mc  Duoa  t.  0*Kceffe,  aote^  p.  341. 
Sec  alio  pott.  p.  345. 


(28)  Lord  Mansfield,  C.  J.  said,  ii^thU  caie,  5  Burr.  2672.  that 
there  was  not  any  diiference  in  this  respect  between  an  inland  and 
a  foreign  bill. 

(29)  In  Tindal  ▼.  Brown,  1  T.  R.  167.  an  action  was  brought  by 
indoraee  al^inst  indorser -of  a  promissory  note.  The  defendant 
had,  within  a  reasonable  time  after  defaalt.of  pavment  of  the  note, 
received  notice  thereof  from  the  maker;  but  the  plaintiff^  the  holder 
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althbhgh  the  drawer  lias  not  any  effects  in  the  hands  of  the 
drawee  «  (SO). 

A  subsequent  promise  by  the  indorser,  is  a  waver  of  the 
objection  for  want  of  notice**,  and  it  is  immaterial  whether 
such  promise  be  made  to  the  plaintiflT,  or  to  a  third  person  * 
who  held  the  bill  at  the  time;  but  a  subsequent  proposal  by 
the  indorser  to  pay  the  bill  by  instalments,  made  without 
knowledge  of  all  circumstances  relative  to  the  bill  having 
been  dishonoured,  has  been  holden  not  to  be  a  waver  of  the 
objection  for  want  of  notice  ^ 

It  is  observable,  however,  that  the  rule  requiring  notice 
to  be  given  even  to  the  indorser,  is  applicable  only  to  fair* 
transactions  where  the  bill  has  been  given  for  value  in  the 
ordinary  course  of  trade  (31  }• 

e  Ooodall    V.  DoUey,    1    T.  R.  713.  Dufimnt,  15  Eatt,  275,  •■  to  what 

Wilkes  ▼.  Jacks,  Peake*8  N.  P.  C.  shaU  be  evidence  of  a  waver  of  the 

S03.S.  P.    Per  KenyoDsC.  J.  objection, 

d  Peake's  N.  P.  C.  202.     Lundie  ▼.  e  Potter  y.Raywoitb,  IS  East,  417. 

Robertson,  7  East,  231.  S.  P.  recog-  f  GoodaU  ▼.  Doll^,  1  T.  R.  712. 

sited  in  Jones  v.  Moigan,  2  Camp,  f  De  Bert  v.  Atkinson,  2  U.Bl.  336. 

N.  P.  C.  475.    See  also  Hopley  t. 


had  not  g^ven  the  defendant  notice  vntil  two  davs  after  the  bill 
became  due*  On  this  ground  the  court  held,  that  the  plaintiff  could 
not  recover,  and  that  due  notice  ought  to  be  given  oy  the  holder 
himself  to  the  indorser  within  a  reasonable  time  after  default  of 
payment ;  Buller»  J.  observing,  *<  that  the  purpose  of  riving  notice 
to  the  indorser,  is  not  merely  that  the  indorser  should  know  that 
the  note  is  not  paid,  for  ke  is  chargeabU  only  in  a  secondary  degree  ; 

'  hut  to  render  him  liable,  you  must  shew  that  the  holder  looked  to 
him  for  payment,  and  eave  him  notice  that  he  did  so.    The  notice 

'  by  another  person  to  tne  indorser^  can  never  be  sufficient ;  but  it 
mus^  proceed  from  the  holder  himself  The  preceding  case  of 
Tindal  v.  Browh  was  cited  by  Eldon,  Ch.  in  ex  forte  Barclay,  7  Ves» 
jun.  598.  and  the  same  rule  was  applied  by  him  to  the  case  of  the 
drawer,  thereby  overruling  the  opinion  of  Lord  Kenyon,  C.  J*  in  Shaw 
V.  Croft,  Chitty,  98.  and  ante,  p.  342.  n.  which  case,  however,  was 
not  noticed  either  in  the  argument  or  by  the  court  in  ex  forte 
Barclay. 

(30)  The  e3(ception  to  the  general  role  dispensing  with  notice 
where  there  are  not  effects  in  me  hands  of  the  drawee,  is  confined 
to  actions  brought  against  the  drawer,  and  the  indoiser  is  in  all 
cases  mtitled  to  notice.  Per  Lord  Kenyon,  C.  J.  in  Wilkes  v.  Jacks^ 
Peake's  N,  P.  C,  202. 

(31)  In  an  action  against  the  payee  of  a  note»  it  appeared^  that 
the  BQte  was  not  presented  for  payment  till  the  disty  after  it  became 
due,  and  that  no  notice  was  given  till  five  days  after  such  present- 
ment ;  but  it  also  appearing,  that  the  defendant  gave  no  value  for 
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In  additioo  to  notice,  it  wa9  formeiljr  bolden,  that  an  iiH 
dorsee  could  not!  sue  his  indorser  until  he  bad  demanded 
payment  of  the  drawer^  on  the  ground^  that  the  indorser  waa 
only  a  warranter  for  the  payment  of  the  drawer;  but  this 
doctrine  has  been  overruled,  and  it  is  now  settled,  as  well  in 
the  case  of  a  foreign  as  in  that  of  an  inland  bill,  that  such  a 
demand  is  not  necessary,  as  appears  from  the  follovying 
cases. 

Case  on  a  foreign  bill  of  exchange  by  an  indorsee  against 
the  indorser  ^  On  general  deihurrer,  it  was  objected  that 
plaintiff  had  not  shewn  a  demand  on  the  drawer,  in  whose 
defitult  only  the  indorser  warrants.  After  two  arguments,  the 
court  was  of  opinion,  that  the  declaration  was  good  enough ; 
that  to  require  a  demand  upon  the  drawer,  would  be  laying 
such  a  clog  on  these  bills  as  would  deter  all  persons  from  tak- 
ing them ;  that  as  to  the  notion  which  had  prevailed,  that  the 
indorser  warrants  only  in  default  of  the  drawer,  there  was  not 
any  colour  for  it ;  for  every  indorser  was  in  the  nature  of  a  new 
drawer  and  at  oUiprius  the  indorsee  was  never  put  to  prove 
the  hand  of  the  first  drawer. 

The  same  point  was  ruled  in  the  case  of  an  inland  bill  of 
exchange,  in  Heylin  v.  Adamson,  B.  R.  M,  39  Geo.  3.  2  Burr. 
669  (39). 

Foreign  bills  of  exchange  ought  to  be  presented  to  the 
drawee,  by  a  notary  public  (to  whom  credit  is  given,  because 

h  Bromley  r.  Fnzier,  Str.  441. 


the  note,  that  he  lent  his  name  merely  to  give  it  credit,  and  that  he 
Imew  at  the  time  that  the  maker  was  insolvent,  it  was  holden,  that 
the  plaintiff  was  entitled  to  recover.  De  Bert  v.  Atkinson,  2  H« 
Bl.  336.  So  in  Sisson  v.  Thomlinson,  London  sittings,  17th 
I>ecember,  1805.  MSS.  Lord  Ellenborough,  C.  J.  ruled,  on  the 
authority  of  the  preceding  case,  that  where  the  indorser  has  not 

Siven  any  consideration  for  a  biU,  and  knows  at  the  time  that  the 
rawer  lu»  not  any  effects  in  the  hands  of  the  drawee,  he  (the  in- 
dorser) is  not  entitled  to  notice  of  the  non-payment  as  a  bond  fide 
holder  for  a  valuable  consideration  would  be.  But  see  Smith  v* 
Becket,  13  East,  187.  and  Brown  v.  Maffey^  B.  R.  H.  52  O.  3. 
15  East,  216.  in  which  last  etat  it  was  holden,  that  an  indorser  is 
entitled  to  notice  of  dtshononr,  although  he  has  not  received  any 
value  for  his  indorsement,  if  he  did  not  know  that  the  bill  was  an 
aoconunodation  bill  in  its  inception. 

(32)  There  is  a  dictiim  of  Lord  Hardwicke,  Ch.  to  the  same 
effect  in  Lake  v.  Hayes,  H.  1736.  1  Atk.  S81.  assigning  the  same. 
i%a3on,  viz.  that  every  indorser  is  as  a  new  drawer. 
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be  -is  a  public  officer)  and  acceptance  demanded  K  If  tbe 
drawee  refuses  to  accept  tbe  bill*,  tben  the  notary  ought  to 
draw  a  protest  for  non-acceptance  (33). 

Protest, — A  protest  on  an  inland  bill  of  exchange  was  not 
necessary  until  the  latter  end  of  King  William's  reign.  The 
frequent  delays  of  payment  of  such  bills  having  been  found 
to  be  very  inconvenient  in  the  course  of  trade  and  commerce, 
it  was  enacted  by  stat  9  &  10  W.  3.  c.  17.  that  **  where  bills 
**  of  exchange)  of  51.  or  upwards^  payable  at  a  certain  time 
'*  after  date  ^  and  expressed  to  be  for  value  received,)  are 
**  drawn  in,  or  dated  at,  any  place  in  England,  Wales,  or 
Berwick-upon-Tweed,  upon  any  persons  of  or  in  any  other 
place,  in  such  cases,  after  presentation  and  acceptance,  by 
underwriting  the  bills  under  the  parties'  bauds,  and  afl^r 
the  expiration  of  three  days*  after  the  time  when  tbe 
**  same  shall  be  due,  on  refusal  or  neglect  of  payment  thereof, 
the  party,  to  whom  the  said  bill  is  made  payable,  his  agent, 
&c.  may  cause  tbe  same  to  be  protested  by  a  notary  public, 
**  and  in  default  of  such  notary,  by  any  other  substantial 
**  person  of  tbe  place,  in  the  presence  of  two  witnesses ;  the 

i  Per  BuUer,  J.  in  Leftley  ▼.  M»U%  1  Tbit  act  doet  sot  extend  to  bills  pay- 

4  T.  R.  175.  able  after  light.    Leftley  t.  Bfilla»  4 

k  Per  Holt,  C.  J.  6  Mod  29.    BuUer  ▼.  T.  R.  170. 

Grippe.  m  See  4  T.  R.  170. 


(33)  In  Cromwell  and  another  v.  Hyason*  2  Esp.  N.  P.  C.  511. 
Keayon,  C.  J*  ruled,  that  when  notice  of  non-acceptanoe  was  given 
to  the  indoTser  of  a  foreign  bill,  it  was  not  necessary  that  such  notice 
•hould  be  accompanied  with  a  copy  of  the  protest  for  non-accept- 
ance. The  case  of  Goostiey  v.  Head,  Gilb.  Evid.  Ed.  1761.  p. 
79.  and  Bull.  N.  P.  271.  seems  to  be  at  variance  with  this  decision 
of  KenyoQ,  C.  J.  A.  drew  a  bill  of  exchange  in  the  West  Indies 
on  T.  in  London,  at  60  days  sight,  payable  to  W.  or  order ;  W.  in- 
dorsed to  G.  who  presented  tbe  bill  to  T.  who  refusing  G.  noted  it 
for  non-acceptance,  and  at  the  end  of  sixty  days  protested  it  for  noal 
payment,  and  thep  wrote  a  letter  to  A.  abd  also  to  his  agent  in  the 
West  Indies,  acquainting  them  thai  the  bill  was  not  accepted.  Ip 
an  action  brought  agaii^t  A«  by  G.  oo  this  case,  he  was  nonsuited ; 
''fpT  hy  not  sending  the  protest  for  non-acceptance,  he  made  him# 
self  liable.'*  The  only  way  in  which  this  case  can  be  recoacikd 
with  Lord  Kenyon*8  decision  is,  by  considering  the  expresiiaM  jisad 
in  the  latter  case,  **  not  sending  the  protest**^  as  mffluing  nothiBg 
more  than  **  not  giving  notice  of  the  non-acceptance."  -  Tbe  le* 
(juiring  t^  protest  for  n0n-aocepiance  is,  not  because  a  protest 
amounts  to  a  demand^  for  ii  is. only  ywing  notioe  to  the  drawer  to 
get  his  effects  out  of  the  hands  of  the  drawee/'  Per  Cur.  in  Brom* 
Uy  V.  Frazier,  Str.  442. 
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"  protest  to  be  written  under  a  copy  of  tbe-bill  in  the  follow- 
"-  iDg  form  :*' 

Know  all  men^  that  7,  A.  B.  on  the  day  of 

at  the  usual  place  of  abode  of  r he  said  have  demanded 

payment  of  the  bilf^  (ff  which  the  abate  is  the  copy,  which  the 
said  did  not  pay  ;  wherefore,  /,  the  said' 

do  hereby  protest  the  said  bill ;  dated  this  day  of 

By  8.  ^  "  the  protest  is  to  be  sent  within  fourteen  days 
•*  after  the  making  thereof,  or  due  notice  given  thereof  to  the 
party  from  whom  the  bills  due  were  received,  who  is  (upon 
producing  such  protest)  to  repay  the  bills  with  all  inter* 
est''  and  charges  from  the  day  such  bills  were  protested 
(34),  sixpence  only  to  be  paid  for  the  protest*.  In  default 
or  neglect  of  such  protest  or  due  notice,  the  person  so  fail* 
ing  or  neglecting  snail  be  liable  to  all  costs,  damages,  and 
"  interest"  (35). 

There  not  having  been  in  the  statute  of  W.  3.  any  provi- 
sion for  protesting  inla^  bills,  in  the  cue  of  refusal  by  the 
drawee  to  accept  them,  by  writing  under  his  bond,  the  in- 
tention of  that  statute  was  entirely  evaded,  by  the  refusal  of 
merchants  and  other  persons  to  accept  such  bills  by  under-^ 
writing  them;  as  a  remedy  for  this  defect,  by  stat  3  and  4 
Ann.  c.  9.  s.  4.   it  is  enacted  (36),  that  *'  upon  presenting 

n  If  there  be  not  aoy  protest,  iotemt        eon,  8tr.  910.  But  see  Windie  t.  An- 
is  not  recoverable  against  tbe  drawer.        drews,  infta.  n.  (34.) 
Per  Raymond,  C.  J.  Harris  t.  Ben-    o  4  T.  R.  170. 
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(34)  This  statute  does  ndt  take  away  the  party's  action,  where 
there  it  not  any  protest,  to  recover  the  araoant  of  the  bill;  but  it 
seems»  that  in  such  case  he  is  not  entitled  to  recover  interest  and 
charges.  Per  Holt^  C.  J.  in  Brough  v.  Parkins,  Loid  Raym,  993. 
The  frhidpal  is  recoverable  without  interest,  per  Lord  Hardwicke, 
C.  J,  in  Lumley  v.  Palmer,  Ca,  Temp.  Hardw.  77.  But  in  Win- 
die  V.  Andrews,  2  B.  &  A,  696.  it  was  bolden,  that  to  entitle  the 
indorsee  of  an  inland  bill  of  exchange  to  recover  interest  from  the 
drawer,  it  was  not  necessary  to  protest  the  same  for  non-pay- 
ment* 

(35)  The  statute  here  seems  to  give  the  drawer  a  remedy  by  ao- 
tion«  against  the  party  fjaiiling  to  make  protest^  for  costs  and  da- 
mages.   Per  HoU,  C.  J.  in  Brough  v.  Parkins,  Lord  Raym.  993. 

(36)  Lord  Hardwicke,  C.  J.  in  Lnmlev  t.  Ptalmer,  justly  ob- 
served, that  this  statute  was  drawn  very  darkly. 
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'*  such  '  bills  drawn  for  the  paymeot  o(  five  pounds  or  up- 
wards,  in  case  the  drawee  should  refuse  to  accept*  them 
by  underwriting  the  same,  the  p^ee,  his  agent,  &c.  shall 
cause  the  same  to  be  protested  K>r  non-^acceptance,  as  in 
case  of  foreign  bills  of  exchange.  The  protest  to  be  made 
by  such  persons  as  are  appointed  by  the  stat  of  W;  3. 
to  protest  for  non-payment,  and  2b.  only  to  be  paid  for 
it.* 

Sect  5.  **  Provided,  that  no  acceptance  of  such  bill  shall 
*'  be  sufficient  to  charge  any  person,  unless  the  same  bill  be 
^'  underwritten  or  indorsed  in  writing  thereupon  (37),  and 
**  if  such  bill  be  not  so  accepted,  the  drawer  shall  not  be  li»- 
**  ble  to  pay  any  costs,  damages,  or  interest,  unless  such  pro- 
test be  made  for  non-acceptance  thereof,  and  within  14 
days  after  such  protest,  the  same  be  sent,  or  otherwise 
notice  thereof  be  given,  to  the  party  from  whom  such  bill 
was  received,  or  left  in  writing  at  the  place  of  his  or  her 
"  usual  abode ;  and  if  such  bill  be  accepted,  and  not  paid 
before  the  expiration  of  three  days  after  the  said  bill  shall 
become  due,  the  drawer  shall  not  be  liable  to  pay  any 
costs,  damages,  or  interest,  unless  a  protest  be  made  and 
sent,  or  notice  thereof  given,  in  manner  and  form  above 
mentioned;  nevertheless,  every  drawer  of  such  bill  shall 
be  liable  to  make  payment  of  costs,  damages,  and  interest, 
*'  upon  such  inland  bill,  if  any  one  protest  be  made  of  non- 
'* .  acceptance  or  non-payment  thereof,  and  notice  thereof  be 
**  seat,  given,  or  left  as  aforesaid/* 

Sect.  7.  **  If  any  person  accept  any  such  bill  (38)  in  satis- 

p  See  ttat.  S  ft  10  W.  3.  c.  17. 1. 1.  and  3  ft  4  Ann.  c.  9  s.  6. 


(37)  "  If  these  words  stood  singlv*  it  would  be  hard  to  say  that 
any  remedy  lay  against  the  acceptor  by  reason  of  a  parol  acoeptanoe-; 
bat  the  generality  of  these  words  is  restrained  by  the  words  that 
inmediately  follow,  so  that  the  first  general  woras  are  only  to  be 
nnderstood  to  relate  to  the  charging  the  drawer  with  interest  and 

-costs.'*    Cas.  Temp.  Hardw.  78.     Per  Lord  Hardwicke,  in  Lumley 
V.  Palmer. 

(38)  That  is,  a  bill  for  51.  or  upwards,  payable  after  date,  and 
expressed  to  be  for  value  received,  see  s.  4. 

Formerly,  a  bill  given  in  payment,  of  a  precedent  debt,  was  not 
considered  as  payment,  unless  the  money  was  paid  by  the  drawee, 
although  the.  nolder  had  neglected  to  present  it  for  payment,  Qr  to 
give  notice  of  non-payment.  See  12  Mod/  2t)3.  Ca.  Temp.  Holt, 
299.  Salk..  124.  See  Bishop  y.  Rowe,  3  M.  &  S.  362.  and  ante, 
p.  132. 
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*'  faction  of  any  former  debt  or  sum  of  money  formerly  due 
*'  unto  him,  the  same  shall  be  esteemed  a  complete  payment 
*'  of  such  debt,  if  such  person  doth  not  take  his  due  course 
**  to  obtain  payment  thereof,  by  endeavouring  to  get  the  same 
**  accepted  and  paid,  and  make  his  protest,  as  aforesaid,  either 
**  for  non-acceptance  or  non-payment  thereof!*' 

Sect  8.  **  Provided,  that  nothing  herein  contained  shall 
extend  to  discharge  any  remedy  (30)  that  any  person  mav 
have  against  the  drawer,  acceptor,  or  indorser  of  such 
••  bill/* 

^  In  case  any  inland  bills  of  exchange*  (for  5/.  or  upwards, 
^  payable  at  a  certain  time  after  date,  and  expressed  to  be 
^  tor  value  received)  be  lost  or  miscarried  within  the  time  be- 
fore limited  for  payment,  the  drawer  shall  e^ve  other 
bills  of  the  same  tenor  with  those  first  giv^n,  tne  persons 
to  whom  they  shall  be  so  delivered  giving  security  to  the 
**  drawer  to  indemnify  him  in  case  the  bills  shall  be  found 
"  iigain." 

The  indorsee  of  a  lost  bill,  where  the  bill  has  been  indorsed 
in  blank,  cannot  recover  at  law  against  the  acceptor,  although 
a  sufficient  indemnity  is  tendered ' ;  he  must  resort  to  a  court 
of  equity  for  relief*.  But  where  the  bill  lost  has  a  special 
indorsement  upon  it,  an  action  may  be  maintained^  without 
producing  the  bill*. 

Liability  of  ike  Drawer  on  Non-occcpto^e.— If  the  drawee, 
on  presentment  for  acceptance,  dishonour  the  bill,  the 
drawer  may  be  called  on  K>r  immediate  payment  (40).    In 

q  9lt  10  W.3.C  17.t.  3.  t  hong  ▼.  BaUie,  %  Camp.  N.  P.  0. 

r  Pienon  v.  Hutchinaon,  2  Camp.  N.       214.  n.    See  also  Brawa  r.  Menlter, 

P.C.2I1.  3  M.  Its.  281. 

■  See  Walmifey  ▼.  Child,  1  Vet.  341. 

and  £zp.  Oieenway,  6  Vet.  jan.  812. 


(39)  '*  The  construction  of  this  clause  is,  that  it  relates  to  the 
remedy  for  the  priucijpal  sum  in  the  bill,  for  these  two  acts  (vis.  9  k 
10  W.  3.  c  17,  and  3  &  4  Ann.  c.  9*)  relate  to  and  make  a  provi- 
sion for  protests,  which  are  to  be  followed  with  interest,  damages, 
and  charges  upon  the  drawer;  and,  therefore,  this  is  a  very  natural 
proviso,  that  this  should  not  extend  to  discharge  any  remedy  that 
they  miffht  have  for  the  principal  sum,  though  tnere  were  no  such 
protest*^  Per  Lord  Hardwioke,  C.  J.  in  Lumley  v.  Palmer,  Ca. 
Temp.  Hardw.  78. 

(40)  A  foreign  bill  of  exchange  was  drawn  payable  at  120  days 
after  sight,  but  when  the  bill  was  presented  for  acceptance,  that 
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Mflford  V.  Mayor,  Doug.  55.  virbere  the  defendant  waa 
holden  to  bail,  on  an  affidavit  of  debt,  on  a  bill  of  exchange, 
drawn  by  defendant  and  indorsed  to  plaintiff,  although  the 
bit!  was  not  due  at  the  time  of  the  arrest;  yet  the  drawee 
having  dishonoured  the  bid,  the  court  refused  to  discharge 
the  defendant  (41 ).  And  in  Ballingalls  and  another  v.  Gloster, 
B.  R.  E.  43  6. 3.  3  East's  R.  481.  it  was  adjudged,  that  the  in- 
dorsee of  a  foreign  bill  of  exchange  might  bring  Enaction 
iagatnst  the  person  who  had  indorsed  it  to  him,  immediately 
on  the  non*acceptance  of  the  drawee,  although  the  time  for 
which  the  bill  was  drawn  was  not  elapsed,  on  the  ground, 
that  every  indorser  was  in  the  nature  of  ,a  new  drawer.  And 
Lord  Ellenborough,  C.  J.  said,  that,  in  a  late  case  tried  before 
him  at  Guildhall,  it  appeared  to  be  the  universally  received 
law  on  the  Continent,  that  an  indorser  was  liable  immediately 
on  the  non-acceptance  of  the  drawee. 


V.  Of  the  Transfer  of  Bills  of  Exc/iange.^Of  the  Party 
in  whom  the  Right  of  Transfer  is  vested. 

Bills  payable  to  order  (44)  or  to  bearer,  are  n^tiable, 
and  the  transfer  of  them  for  a  good  and  valuable  consideration 


was  refused;  upon  which  an  action  was  immediately  brought 
against  the  drawer,  without  waiting  till  the  expiration  of  the  1 20 
mysm  On  the  trial,  the  defendant  objected,  that  he  was  not  liable 
until  the  expiration  of  the  120  days,  and  offered  to  call  evidence  to 
prove>  that  the  custom  of  merchants  was  such.  But  Lord  Mans- 
neld,  C.  J.  said,  the  law  was  clearly  otherwise,  and  refused  to  hear 
the  evidence.  Bright  v.  Furrier,  London  Sittings  after  Trin,  5 
Geo.  3.  Bull.  N.  P.  269.  cited  by  Ellenboroi^h,  C.  J. ,  in  Ballin- 
galls V.  Gloster,  3  East's  R.  483. 

r41)  In  Macartv  v.  Barrow,  B.  R.  £.  6  Geo.  2.  Str.  949.  (more 
folly  and  accurately  reported  from  a  note  supplied  by  Wilmot,  C.  J. 
in  3  Wils.  17.  and  from  Ford*s  note,  in  7  East,  437.  n.  (a)  and  re- 
cognized in  Francis  v.  Rucker,  AmbL  672.)  the  defendant  liaving 
drawn  bills  on  Spain,  which  were  afterwards  protested  for  non-accept- 
ance, became  a  bankrupt  before  they  were  returned,  and,  being 
arrested,  he  was  dischaived,  upon  motion,  on  the  mund  that  it 
was  a  debt  contracted  before  the  bankruptcy,  and  at  the  very  instant 
when  the  bills  were  drawn. 

(42)  It  must  be  observed,  that  the  indorsement  of  a  bill  which  has 
not  the  words  *^  or  to  his  order'*  is  good,  or  of  the  same  effect  be- 
tween indorser  and  indorsee  to  make  the  Indorser  chargeable  to  the 
indorsee.    Per  Holt,  C  J.  Hill  v.  Lewis»  Salk.  133. 


•-^■"^  '   •  -         ,p-  - 
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Tests  a  right  of  action  in  the  assignee.  It  is  a  rule  of  the  cpm- 
iDon  law,  that  cboses  in  action  are  not  assignable ;  but  in  the 
case  of  bills  of  exchange  there  is  an  exception  to  this  rule,  an<jl 
in  favour  of  commercial  intercourse  they  are»  by  the  custom  of 
merchants,  assignable  to  a  third  person  not  named  in  the  bill, 
or  party  to  the  contract,  so  as  to  vest  in  the  assignee  a  right 
of  action  in  kis  own  name.  Whether  a  bill  of  exchange  be  ne- 
gotiable or  not,  is  a  question  of  law  "• 

In  respect  of  bills  payable  to  order,  the  custom  has  directed 
that  the  assignment  should  be  made  by  a  writing  on  the  bill, 
called  an  indorsement;  and  in  respect  of  bills  payable  to 
bearer,  that  the  assignment  should  be  constituted  by  delivery 
only  (43).  A  transfer  of  a  bill  of  exchange  bv  indoraemeot 
is  an  act  similar  in  effect  to  making  a  new  bill,  the  indorser 
being  in  the  nature  of  a  new  drawer*. 

Indorsements  are  of  two  kinds,  1st  blank,  9d.  in  full. — An 
indorsement  in  blank,  which  is  the  most  common,  is  made  by 
writing  the  indorser's  name  on  the  back  of  the  bill,  with- 
out anv  mention  of  the  name  of  the  person,  in  whose  favour 
the  indorsement  is  made  (44). 

If  A.  the  payee  of  a  bill  of  exchange  indorses  it  in  blank  ' 

u  Onmt  T.   Taofhan,   3  Burr.  1SS3.  field,  C  J.  S  Boir.  674.     Lord  £1" 

15SS.1528.  lenborougii,  C.  J.    S£ast*iR.48S. 

z  Ver  Holt,  C.  J.  Skin.  411.    Hard-  y  Viocent  ▼.  Horlock,  1  Camp.  N.P. 

wicke,  Chr.  1  Atk.  S8S.  Lord  Mans-  C.  442. 


(43)  If  a  bill  be  ]»avab1e  to  A.  or  bearer,  and  A  delivers  it  over 
for  money  received  without  indorsement,  this  is  a  sale  of  the  bill, 
afid  the  seller  does  not  become  a  new  security ;  but  if  he  had  in- 
dorsed it,  he  had  become  a  new  security,  and  then  he  had  been 
liable  upon  the  new  indorsement.  Per  Hoh,  C.  J.  Governor  and 
Company  of  the  Bank  of  England  v.  Newman,  Lord  Raymond,  442. 
Cited  in  Emiy  v.  Lye,  15  East,  7.  and  post.  tit.  Partner* 

(44)  Indorsements,  whether  blank  or  special,  subsequent  to  a 
blank  indorsement  by  the  payee,  may  be  struck  out  even  at  the 
trial  * ;  consequently  a  remote  indorsee  may  declare  as  the  imme* 
diate  indorsee  of  the  payee  or  first  indorser. 

Indorsees  of  a  bill  of  exchange  aaainst  acceptor.  The  bill  was 
indorsed  in  blank  by  the  payee,  and  after  several  indorsements  it 
came  to  one  Jackson  a  bankrupt,  (whose  assi^ees  had  indemnified 
defendant)  under  a  special  indorsement  to  him  or  order.  Jackson, 
without  indorsing  the  bill,  sent  it  to  Muir  and  Atkinson,  who  ^dis- 
counted it  with  plaintifis.  Plaintiffs  had  struck  out  all  the  indorse 
meats  except  the  first.    Per  Lord  Kenyon,  C.  J.  *<  The  fair  holder 

•  Tbted  T.  LoTel,  Sir.  1 103. 
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ixid  deliyer9  it  to  B.»  and  B.  writes,  above  A/s  iodoraenient, 
**  pay  the  amtenis  to  CX'*  without  Bubicribin^  his  own'  natioe, 
B.  is  not  liable  to  C  as  an  indorser  of  the  bill :  for,  in  order 
to  make  a  party  liable  as  an  indorser,  his  name  must  appear 
written  with  intent  to  indorse. 

An  indorsement  in  full,  or  special  indorsement,  mentions 
the  name  of  the  indorsee,  as  thus,  '*  Pay  the  contents  to  A. 
B.**  and  is  subscribed  with  the  name  of  the  indorser  (45). 


df  a'  bill  may  consider  himself  as  the  indoraee  of  the  payee^  and 
stMe  oat  all  the  other  indorsements.  This  special  indorMmeat 
being  made  after  the  payee  had  indorsed  it,  cannot  affect  tl^e  title 
of  the  present  plainttns.*'  Smith  and  others  v.  Clarke,  Sittinnfor 
London  after  T.  34  Geo.  3.  Peatie*s  N.  P.  C.  225.  1  Esp.  N.  P.  C. 
180.  S.  C  So  where  there  were  several  blank  indorsements  inter- 
mediate between  the  indorsement  by  the  payee  and  the  indorsement 
by  the  defendant,  and  plaintiff  declared  that  the  payee  indorsed  Uie 
bill  to  the  defendant,  who  indorsed  it  to  plaintiff^;  this  was  holden 
ffood.  Chaters  v.  Bell,  4  Esp.  N.  P.  U.  210.  Per  Lord  Ellen- 
borough,  C.  J. 

f45)  A  ftill  or  special  indorsement  contains  in  itself  a  transfer  of 
the  interest  in  the  bill  to  the  person  named  in  such  indorsement. 
Path.  Trait^  da  Contrat  ^e  Change,  part  1.  chap.  2.  s.  23,  24. 
But  a  bare  indorsement  without  ouer  words  purporting  an  assign* 
ment,  does  not  work  an  alteration  of  the  property.  Pftr  Cur.  Lucas 
V.  Haynes,  Salk.  130. 

Clark  having  a  biU  of  exchange  payable  to  him  or  order,  put  his 
name  upon  it,  leaving  a  vacant  space  above,  and  sent  it  to  J.  S.  his 
fri^Ml,  who  got  it  accepted;  but  the  money  not  being  jpaid,  Clark 
brought  assumpsit  against  the  acceptor.  And  it  was  objected,  that 
the  action  should  have  been  brought  by  J.  S.  But  per  Holt,  C.  J., 
J.  S.  had  it  in  his  power  to  act  either  as  servant  or  assignee.  If  he 
bid  filled  up  the  blank  space,  making  the  bill  payable  to  him,  as  he 
might  have  done  if  he  would,  that  would  have  witnessed  his  elec« 
tion  to  have  received  it  qs  indorsee.  The  property  of  the  bill  would 
have  been  transferred  to  him,  and  he  only  could  have  maintained 
this  action  against  the  acceptor;  but  since  be  has  not  filled  up  the 
blank  space,  his  intention  is  presumed  to  act  as  servant  only  to 
Clark,  whose  name  was  put  there ;  that  on  payment  thereof  a  re- 
ceipt for  th^  mone^  mient  be  written  over  his  name,  and  therefore 
dke  action  is  maintainabw  by  Clark.  Clark  v.  Pigot,  Salk.  126.  and 
12  Mod.  19a. 

Fmm  the  foregoii^  case  it  appears  that  a  blank  indorsement  is  an 
•ouivocal  act,  and  that  it  is  in  the  power  of  the  party  to  wb<Hii  4lie 
bul  is  ddtvefed  to  make^at  use  he  pleases  of  such  an  indorMment* 
Be  waif  tidier  use  it  as  an  aoquittiiioe  to  disehaige  the  bill,  or  as 
an  assighmeftt  to  charge  the  indorser. 

Promissory  notes  and  bills  of  exchange  are  frequently  indorsed  im 

Aa 
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.  •  It  k  not  secMMry  that  in  an  iodortement  pf  this  kind  the 
^viOfdfl  V  or  order**  should  be  sulyoined  to  the  name  of  the 
ipdoiBee ;  for  if  a  bilk  be  drawn  payable  to  order»  the  nc^go- 
liability  of  the  bill  will  not  be  restrained  by  the  omission  q£ 
the  words  '*  or  order*'  in  the  indorsement>as  will  appear  from 
the  following  cases : 

.  Upon  a  case  made  at  nisi  prius^,  coram  Pratt»  C  J.  it  ap^ 
peared,  that  the  phnntifT  had  declared  on  an  indorsement 
made  by  A.,  whereby  he  appointed  the  payment  to  be  to  B., 
&r  order^  and  upon  producing  the  bill  in  evidence,  it  appeared 
fo  be  payable  to  A.,  or  order,  bot  the  indorBement  was  in 
these  words,  **  Pay  the  contents  to  B."  and  therefore  it  was 
objected,  that  the  indorsement,  not  being  to  order,  did  not 
agree  with  the  plaintifTs  declaration ;  but,  upon  considera- ' 
tion,  the  whole  court  were  of  opinion^  it  was  well  enough, 
that  being  the  legal  import  of  the  indorsement ;  and  ttiat 
the  plaintiff  might  upon  this  have  indorsed  it  over  to 
another,  who  would  be  the  proper  order  of  the  first  indor- 
ser(46). 

So  where  a  foreign  bill  of  exchange  was  drawn,  by  A*  on 
B.*,  jfAjrable  to  C  or  order,  and  accepted  by  B.,  and  C.  in- 
dbrsed  it  to  D.  without  adding  the  words  **  or  ordhsr,'*  and  D. 
afterwards  indorsed-  it  to  E.  who  brought  an  action  agaitist 
B.,  the  acceptor,  for  non-payment ;  evidence  having  been  ad* 
duced  at  the  trial  of  the  usage  of  merchants  with  respect  to 
indorsements  of  bills  payable  to  order,  where  the  words  **  or 

I  Acheion  ▼.  Fountain,  Str.  557.  a  Edie  ▼.  E.  I.  Cbmpanj,  2  3Q#r.  1816% 

«iidlBl.R.206. 


this  manner,  **  pay  the  money  to  my  use,"  in  order  to  prevent  their 
bm?  filled  up  with  such  an  indorsement  as  passes  the  ititerest. 
Per  Lord  Hardwicke,  Ch.  in  Snee  v.  Prescott,  1  Atk.  249. 

'*  A  bill,  though  once  nej^tiable,  is  certainly  capable  of  being 
restrained.  I  remember  this  being,  determine  on  aigument.  A 
blank  indorsement  makes  the  bill  payable  to  bearer ;  but  by  a  spe- 
cial indorsement  the  holder  may  stop  the  negotiabilitv."  Per  Lord 
Mansfield,  C.  X,  Ancher  v.  Bank  of  England,  Ooug.  639. 

(46)  Before  this  decision  in  the  esse  of  Acheson  v.  Fo»ntaili»  the 
same  doctrine  had  been  laid  down  with  respect  to  a  promissory  nqfte,. 
in  the  case  of  More  v.  Manning,  C.  B.  H.  .5  Geo.  I.  Comyn*s  R. 
31 U  viz*  that  where  a  note  is. drawn  payable  to-order,  and  the  payee 
iodassea  it  to  A.  (omitting  the  words  **  or  order/*)  J^.  has  (notwith- 
standing such  omisuonj  ul  the  interest  in  t)ie  note,  and  may,  indorse 
it  to  B.  who  upon  such  indonen^ent  may  nsiatain  .an  .action  against 
this  maker. 
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order,*'  were  omitted  in  the  indorsemeDt,  which  evidence 
was  contradictoiy,  some  merchants  declaring  that  the  omis'* 
sion  did  not  make  any  difference,  others^  that  it  restrained 
the  negotiability  of  the  bill,  and  made  it  payable  to  the  in- 
dorsee only  ;  the  jury  found  a  verdict  for  the  defendant.— On 
a  motion  for  a  new  trial,  on  the  ground  that  evidence  of  the 
usage  ought  not  to  have  been  allowed ;  that  the  custom  of 
merchants  was  part  of  the  law  of  England,  and  that  the  law 
of  England  was  fully  settled  on  this  point:  the  court  were 
unanimous  that  a  new  trial  ought  to  be  granted ;  and  Ld. 
Mansfield,  C.  J.  said,  be  was  clear  that  the  evidence  ought 
not  to  have  been  admitted,  for  the  law  was  fully  settled  in 
the  cases  of  More  v.  Manning,  and  Acheson  v.  Fountain,  ante. 
The  other  judges  concurred,  and  Denison,  J.  said,  that  there 
was  not  any  instance  of  a  restrictive  limitation,  where  a  bill 
was  originally  made  payable  to  A.  or  order.;  that  he  had 
never  heard  of  an  indors<sment  to  A.  only,  and  that  in  general 
ilie  indorsement  followed  the  nature  of  the  thing  indorsed, 

Asa  bill  of  excbi^nge,  payable  to  A/s  order,  is,  by  the 
custom  of  merchants,  payable  to  A.,  if  he  does  not  make 
any  order;  so  by  an  indorsement  of  a  bill  of  exchange  to 
the  order  of  A.,  A.  is  entitled  to  payment,  if  he  makes  no 
order. 

A  bill  of  exchange  was  drawn  ^,  payable  to  I.  S.,  who  in- 
dorsed it  in  this  manner:  *'  Fay  the  contents  of  the  bill  unto 
the  order  of  Mr.  Fisher."  Fisher  brought  an  action  as  indor- 
see,  averring  he  had  made  no  order  to  receive  the  money. 
The  defendant  demurred  to  the  declaration,  supposing  that 
Fisher  could  not  maintain  the  action,  because  the  indorse- 
ment was  not  to  him,  but  to  his  order ;  sed  per  curiam :  The 
action  is  well  brought  against  the  indorser;  for  among 
tradesmen  this  form  of  indorsement  is  commonly  used,  al- 
though it  is  intended,  to  be  made  payable  to  the  person 
whose  order  is  mentioned. 

.  A  bill  .payable  to  the  order  of  A.  is  payable  to  A.%  if  be 
does  not  order  it  to  be  paid  to  any  other  person;  and  where 
DO  such  order  appears,  it  will  be  presumed  that  none  was 
made. 

Defendant  had  given  a  bill  under  his  band  to  pay  to  E.  G. 
or  order  a  sum  of  money'',  and  lE.  6.  by  indorsement  ordered 
part  of  the  money  to  be  paid  to  plaintiff,  upon  which  an 
action  was  brought ;  and  a  special  custom  among  merchants 


b  Fiiher  ▼.  P6infret,  Carth.  403.  d  Hawkins  ▼.  Caidj,  Salk.  S6.  Caith. 

o  Smith  T.  MKnure,  6  Eatt,  476.  466.  Ld.  Raym.  360.  S.  C. 
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wa8  laid  in  the  declaration,  according  to  the  plaiDtiff'scaae: 
upon  demurrer  to  an  inBufficient  plea,  which  defendant  bad 
pleaded,  it  waa  adjudged  a  void  custom,  and  that  the  declani'^ 
tion  wag  ill;  for  where  a  man*8  contract  hath  subjected  him 
only  to  one  action,  it  cannot  be  divided  so  as  to  subject  him 
to  two  or  more.  It  was  admitted,  however,  that  if  the  plain* 
tiff  had  acknowledged  the  receipt  of  the  residue,  the  decla- 
ration would  have  been  good. 

In  order  to  derive  a  legal  title  to  a  bill  of  exchange  pay- 
able to  order,  it  is  necessary  for  the  indorsee,  in  an  action 
against  the  acceptor,  to  prove  the  hand-writing  ot*  the  payee 
or  first  indors^r*;  and  therefore,  though  the  bill  may  come 
into  the  hands  of  another  person  of  the  same  name  with  the 
payee,  yet  his  indorsement  will  not  confer  a  title,  although 
the  payee  be  not  particularly  described  in  the  bill*^:  such  an 
indorsement,  if  made  with  the  knowledge  that  he  is  not  the 
person  to  whom  the  bill  was  made  payable,  is  a  forgery, 
through  the  medium  of  which  a  title  cannot  be  derived. 

With  respect  to  bills  payable  to  bearer,  or  bills  payable  to 
order,  but  indorsed  in  blank,  both  which  pass  by  delivery ;  if 
an  assignee  takes  them,  without  any  knowledge  (47)  of  defect 
of  title,  bond  fide^  and  for  a  valuable  consideration,  such  as- 
signee is  entitled  to  payment  (48). 

The  followmg  case,  decided  on  a  promissory  note,  will 
illustrate  this  position : 

Trover  for  a  bank  note  of  21/.  10.*.  payable  to  A.,  or  bearer, 
on  demand*.    A.  being  possessed  of  the  note,  sent  it  by  the 


•  Smith  Y.  Cbetttr,  1  T.  R.  664. 


f  Mead  t.  Youug,  4  T.  k.  28.  per  tbree 

jattioet,  Ken  JOB,  C.  J.  din. 
f  MiU«r  V.  Race,  1  Bur.  462. 


(47)  See  Good  v.  Coe,  cited  in  ai]?ument,  in  Boehm  ▼.  Sterling, 
7  Term  R.  427.  where  the  plaintiff  had  taken  the  note,  on  which 
he  sued,  for  a  valuable  consideration,  three  months  after  it  was  due ; 
and  it  appearing  that  the  note  had  been  lost  by  the  true  owners, 
and  that  the  person  from  whom  the  plaintiff  received  it  had  iioeics 
of  thia^  Lord  Kenyon  held,  that  the  plaintiff  was  not  entitled  to 
recover. 

(48)  This  proposition,  as  far  as  it  affects  bills  payable  after  sight, 
or  after  date,  and  not  on  demand,  must  be  understood  wkh  this  re- 
striction, viz.  that  the  party  seeking  to  recover  on  such  bills  has  not 
taken  thera  after  they  oecame  due  ;  for  in  that  case  he  is  subject  to 
all  the  equity  to  which  the  party  from  whom  he  took  them  was  iia^- 
ble.     See  ante,  note  47. 
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general  post,  under  cover,  to  B.  in  Oxfordshire.  I'be  mail 
was  robbed,  and  the  note  stolen.  The  note  in  question  after- 
wards came  into  the  hands  of  plaintiff  for  a  valuable  consider- 
ation, in  the  course  of  his  business,  and  without  notice  that 
it  bad  been  stolen^  The  plaintiff  having  delivered  the  note 
to  defendant,  who  was  a  clerk  in  the  bank,  for  payment,  he 
refused  either  to  pay  the  money  or  re-deliver  the  note, 
whereupon  this  action  was  brought.  On  a  case  reserved, 
the  court  were  of  opinion,  that  plaintiff  had  sufficient  pro- 
perty in  the  note  to  maintain  tnis  action:  that  a  contrary 
determination  would  be  attended  with  injurious  consequences 
to  commerce,  since  bank  notes  are  constantly  treated  and 
considered  as  money,  and  paid  and  received  as  cash,  and  it 
was  necessary  that  their  currency  should  be  established  and 
secured.  So  where  a  bill  of  exchange^  with  a  blank  indorse- 
ment had  been  lost  by  the  holder,  and  afterwards  was  dis- 
counted by  the  plaintiffs  (who  were  bankers)  in  the  usual 
.  course  of  their  business,  without  notice  for  a  person  unknown 
to  them,  the  plaintiffs  were  permitted  to  recover  against  the 
acceptor,  upon  proving  the  consideration  which  they  had 
paid  for  the  bill,  which  Kenyon,  C.  J.  thought  necessary. 
N.,  the  holder  had  advertised  the  bill,  but  it  did  not  appear 
that  plaintiffs  had  ever  seen  the  advertisement. 

Defendant^  on  the  22d  October,  1763,  gave  Bicknell,  who 
was  husband  of  a  ship  belonging  to  defendant,  a  cash  note, 
or  check  on  bis  banker,  which  was  worded  thus:  '*  Pay 
'  to  ship  Fortune  or  bearer,  70/."  B.  lost  the  cash  note,  which, 
having  been  offered  to  plaintiff,  a  grocer  at  Portsmouth,  on 
the  2dth  October,  1763,  in  the  course  of  business,  be  took  it, 
bondjide^  and  gave  a  valuable  consideration  for  it,  without 
notice  of  the  loss.  Defendant  having  directed  his  banker 
not  to  pay  the  cash  note,  an  action  was  brought :  and  plain- 
tiff declared,  first,  as  on  an  inland  bill  of  exchange,  and, 
secondly,  for  money  had  and  received.  Verdict  for  defend- 
ant. A  motion  was  made  for  a  new  trial,  which,  after  align- 
ment, was  granted  ;  the  court  observing,  that  jiotes  of  this 
kind  were  negotiable  by  delivery,  and  as  plaintiff  came  iiirly 
by  the  note  in  question,  for  a  valuable  consideration,  he  was 
entitled  to  recover.  And  per  Yates,  J.  **  it  has  been  doubted, 
whether  that  species  of  action,  where  the  plaintiff  declares 
upon  the  note  itself*  as  upon  a  specialty,  was  proper,  but 
here  is  a  count  for  money  bad  and  received.  Tbe  question, 
whether  plaintiff  can  maintain  this  action,  depends  upoa 


li  Lawion  t.  WMtoo*  4  Esd.  N.  P.  C    i  Gtant  ▼.  VnugbftD,   S  Burr.    1516. 
66,  1  Bl.  R.  485.  8.  C. 
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the  note's  being  assignable  or  not  The  original  advancer  f>f 
the  money  manifestly  appears  to  have  bad  the  money  in  the 
hands  of  the  drawer;  and  therefore  he  was  certainly  en- 
titled to  bring  this  action ;  and  if  he  transfers  his  property 
to  another  person,  that  other  person  may  also  maintain*  the 
like  action.  Bicknell  must,  under  the  circumstances  of  the 
case,  be  considered  as  having  delivered  this  instrument  to 
plaintiff,  which  is  tantamount  to  indorsement ;  and  there  is 
not  any  doubt  of  his  having  come  by  it  fairly,  bond  fide,  and 
for  a  valuable  consideration. 

* 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange  \  if  it  appears  that  the  defendant  drew  the  bill 
without  consideration,  and  under  duress,  or  that  he  was  de- 
frauded of  it^  or  that  the  bill  has  been  lost ;  it  is  incumbent 
on  the  plaintiff  to  prove  that  he  gave  value  for  it,  although  it 
was  inoorsed  to  him  before  it  came  due ;  but  the  defendant 
will  not  be  permitted  to  object  to  the  want  of  such  proof,  un- 
less he  has  given  plaintiff  previous  reasonable  notice,  to  come 
prepared  with  such  proof*. 

Case  on  a  bill  of  exchange,  payable  to  I.  &  or  bearer, 
against  the  drawer  ^  Upon  evidence  ruled  by  Lord  Pember- 
ton,  that  plaintiff  must  entitle  himself  to  it  on  a  valuable  con« 
sideration  (though  among  bankers  they  never  make  indorse- 
ments in  such  case),  for  if  he  come  to  be  bearer  by  casualty 
or  knavery,  he  shall  not  have  the  benefit  of  it    A  bank  bill 

f>ayable  to  A.  or  bearer,  being  given  to  A.  and  lost^,  was 
bund  by  a  stranger,  who  transferred  it  to  C.  for  a  valuable  con- 
sideration. C.  got  a  new  bill  in  his  own  name.  Per  Holt, 
C.  J. — "  A.  may  have  trover  against  the  stranger,  who  found 
the  bill,  for  he  had  not  any  title,  though  payment  to  him  would 
have  indemnified  the  bank;  but  A.  cannot  maintain  trover 
against  C.  by  reason  of  the  course  of  trade,  which  creates  a 
property  in  the  bearer." 

A  bill  of  exchange,  payable  to  order,  with  a  blank  indorse- 
ment, stands  on  the  same  footing  as  a  bill  payable  to  bearer, 
botti  passing  by  delivery.  On  this  principle,  and  the  autho- 
lity  of  the  preceding  cases  of  Miller  v.  Race,  and  Grant 
y.  Vaughan,  it  has  b^n  holden%  that  a  bill  with  a  blank  in- 
dorsement having  been  stolen  and  negotiated,  the  innocent 
indorsee  thereof,  for  a  valuable  consideration,  without  notice^ 
might  recover  against  the  drawer. 

k  Duncan  v.  Scott,  1  Camp.  N.  P.  C.  n  Hinton  ▼.                    ,  2  Show.  23&- 

100.  o    Anon.  B.  R.  London  Siltings,  M> 

1   Reel  ▼.  M.  of  Headfoit,  2  Camp.  N.  10  W.  9.  Salk.  126.    lil.  Raym.  73S* 

P.C.674.  B.C. 

a  PattiBon  t.  Hardacre,  4  Tbunt  114.  p  Peacock  t.  Rhodet,  Doug.  632. 
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Of  l4<  Poritf  in  wh6m  the  Righi  of  Transfer  is  vested.-^ 
Def^odmit  drew  a  bill  of  exchange  upoo  A*^.payabIq2^so 
many  days  sight  to  B.  or  order,  for  the  use  of  C. ;  B.  in<» 
dorsed  this  bill  to  plaintitf,  for  value  received :  the  bill  was 
accepted,  but  payment  having  been  refused,  plaintiff  brought 
this  action  as  indorsee,  against  defendant  as  drawer.  De- 
fendant, after  oyer  of  the  bill,  pleaded  that  C.  (the  cestui 
que  use)  was  an  officer  in  the  excise,  and  indebted  to  the  king 
in  such  a  sum,  and  that  upon  an  exchequer  process  at  the 
suit  of  the  king,  the  sum  mentioned  in  the  bill  was  extended 
in  his  hands:  upon .  demurrer,  it  was  adjudged  by  the  court 
for  the  plaintiff' ;  tint,  because  C.  had  an  equitable  and  not 
a  legal  mterest  to  have  the  money,  for  he  could  not  maintaiQ 
an  action  against  the  acceptof.  Secondly,  the  indorsemeiil 
waa  for  value  received  of  plaintiff  by  B*,  and  so  B«  received 
the  monev  te  which  C,  as  cestui  que  use,  had  an  equity ;  but 
the  sum  demanded  by  plaintiff  is  not  that  sum,  but  another 
due  to  him  for  value  received,  in  which  sum  C.  was  not  con^ 
cemed,  for  which  reason  the  money  now  in  demand  was  not 
extendible.  This  judgment  was  affirmed  on  error  in  the  ex- 
chequer chamber.    £•  2  W.  ^  M.    See  2  Vent  307* 

It  is  the  constant  usage  of  merchants  for  administrators  to 
indorse  and  assign  over  bills  aS  exchange  %  made  payable  to 
their  intestate's  order. 

Where  a  bill  of  exchange  has  been  indorsed  by  the  payee 
to  A.  and  B.  as  executors^  they  may  declare  as  such  in  an  ac> 
tion  against  the  acceptor. 

When  a  bill  of  exchange  is  drawn,  payable  to  A.  and  B. 
or  their  order",  and  A.  and  B.  are  not  partners :  to  make  it 
ne^tiable,  the  bill  should  be  indorsea  by  A.  and  B.,  such 
beiAg  the  usage  of  merchants  (49) ;  but  in  such  case  if  th^ 
bill  be  indorsed  by  A.  in  the  name  of  himself  and  B.^  and  af- 
terwards the  drawee  accepts  the  bill  so  indorsed^  it  is  not 

q  Cvans  ▼.  Cramlingtou,  B.  R.  T.  3  Jac.  t  Xing  ▼.  Thorn,  1  T.  R.  487. 

t.  Carth.  5.  tt  Gwiok  t.  Vickery,  Doug*.  S53.  a> 

r  S.  1  Will,  a  Mar.  Holt,C.  J.  x  Jonca  ▼.  Radfoid,  I  Campb.  N.  F.  C* 
s  Per  Deniaon,  J.  3  Will.  4.  63.  b. 


(49)  As  the  property  in  a  bill  of  exchang?  passes  to  the  holder* 
wbm  be  uiys  tne  coDsideiatton*  apd  as  indonemenl  is  nerely  cfvi^ 
dence  of  tne  transfer,  a  trader,  who  before  his  b^akraptcy  has  parted 
with  a  bill  for  a  valuable  coosideiration,  but  omitted  to  iadorw  it, 
may  indorse  it  after  his  bankciiptcy ;  and  such  indorsement  will  be 
a  sufficient  title  to  the  party  io  whom  it  was  deliversd.  Smith  r, 
KckcriDg,  Peake*s  V.  ?.  C.  50.  '  . 
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competent  to  him  to  object,  that  the  bill  has  m>t  been  regu- 
larly indorsed.  See  Portbouse  t«  Parker,  poet  tit.  Paitnett, 
S-  IV. 


VI.  Of  Presentment  for  Payment^  and  herein  of  the  Days 
of  Gract'^Non-paymeni  and  Notice  thereof-^ 
Protest. 

m 

'  Whbbs  bills  of  exchange  are  drawn  pa^^able  at  usance 
(60)»  or  a  certain  time  after  date,  or  after  sight,  such  bills 
ought  not  to  be  presented  for  payment  at  the  expiration  of 
the  time  mentioned  in  the  bills,  but  at  the  expiration  of  what 
are  termed  days  of  grace  (51). 

**  In'  case  of  foreign  bills  of  exchange  the  custom  is^  that 
three  days  (59)  are  allowed  for  payment  of  them,  and  if  they 
are  not  paid  on  the  last  of  the  said  days,  the  party  ought  im*- 
mediately  to  protest  the  bill,  and  return  it,  and  by  this  means 
^e  drawer  will  be  charged  ;  but  if  be  doea  notprotest  it  the 
last  of  the  three  days,  which  are  called  days  ofgrace,  there, 
akhough  he  upon  whom  the  bill  is  dfawn  (ails,  the  drawer 
will  not  be  chargeable;  for  it  shallbe  reckoned  bis  fi>lly  that 

• 

7  Pir  mcrchABte  in  evidcnoe  at  QuildhaU,  Tirin.  7  Wll.  3.  coram  Holt,  C.  i. 

Taasd  T.  Lewis,  Ld.  Rajn.  7i3. 


(50)  This  terni  signifies  the  time,  which  by  the  usage  of  the 
cauQtries  between  which  the  bills  are  drawn,  u  appointed  for  the 
payment  of  them.  Poth.  s.  15.  See  a  table  of  osanoes, '  Chithr, 
142,  143.  Usances  are  calcnlated  exclnsiTeW  of  the  date  of  the 
UlL  Chitty,  143. 

The  computation  of  time,  when  expressed  by  months,  is  by  ca^ 
lendar  months,  Chittv.  143.  Where  bills  are  payable  so  many 
days  after  sighC  the  <uys  are  computed  from  the  asj  the  bills  are 
accepted  or  protested  for  non-acceptance. 

_^  (51)  In  an  action  against  the  drawer  of  a  bill  of  exchange,  the 
evidence  being  that  the  bill  had  been  demanded  from  the  acceptor 
on  the  da^  preceding  the  last  day  oT  mce ;  Uie  plaintifF  was  non- 
suited, Wiffen  ▼•  Reverts,  B.  R.  Middlesex  l^fttings,  Kenyon,  C.  J. 
H.35Geo.3. 1  Esp.  N.P.  C.  263. 

(52)  Three  days,  exclusi?ely  of  the  day  on  which  the  bill  be- 
comes doe,  every  where,  except  at  Hamburgh,  Where  that  day 
iaakes  one  of  the  days  of  grace,  Cbitty,  140. 


r 
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he  did  not  protest,  &c.  But  if  it  happens  that  the  last  of  the 
said  three  oays  is  a  Sunday,  or  a  great  holiday,  as  Christmas- 
day,  &c.  upon  which  no  money  used  to  he  paid,  th^re  the 
party  oyght  to  demand  the  money  on  the  second  day ;  other* 
.wise  it  will  be  at  his  own  peril,  for  the  drawer  will  not  be 
cbargeabW  Good  Friday  is  to  be  considered  as  a  Sunday 
or  Christmas-day  *• 

The  foregoing  passage  from  Lord  Raymond's  Reports, 
mentions  only  foreign  bills  of  exchange;  but  it  was  said,  by 
Lord  Kenyon,  C.  J.  in  Brown  v.  Harraden,  4  T.  R.  152.  that 
it  had  been  settled  for  more  than  half  a  century,  that  inland 
'  bills  of  exchange  were  payable  at  the  same  time  as  foreign 
bills  of  exchange. 

There  is  a  distinction  between  bills  ^payable  at  a  certain 
time  after  date,  and  bills  payable  at  a  certain  time  after  sight. 
The  hglder  of  bills  payable.after  date  is  bound  to  use  all  due 
diligence,  and  to  present  such  bill  at  its  maturity :  but,  in 
*case  of  a  bill  payable  after  sight,  the  holder  may  put  the  bill 
into  circulation  before  he  presents  it*;  or,  although  he  does 
not  circulate  it,  he  may  take  a  reasonable  time  to  present  it. 
A  delay  to  present  until  the  4th  day  a  bill  on  London,  given 
within  90  miles  thereof,  is  not  unreasonable. 

I  am  not  aware  that  it  has  ever  been  solemnly  decided,  that 
days  of  grace  are  allowable  on  bills  of  exchange  payable  at 
sight  If  the  reader  wishes  to  pursue  the  dicta  on  this  sub^ 
ject,  he  will  find  them  collected  in  Mr.  Chitty*s  Treatise  on 
Bills  of  Exchange,  &c.  p.  144,  145,  14&  The  weight  of 
authority  is  in  favour  of  such  an  allowance  (53). 

No  debt  arises  upon  a  bill  payable  afker  sight,  until  a  pre* 
sentment  for  payment;  and  consequently  the  statute  of  limi- 
tations will  not  operate  as  a  bar  to  such  bill,  unless  it  has  been 
presented  for  payment  six  years  before  the  action  commenoed^ 
A  different  rule  holds  with  respect  to'fMromissory  notes  payable 
on  demand;  for  there  the  statute  runs  from  the  date  of  the 
note,  and  not  from  the  time  of  the  demand*. 

.    The  acceptor  of  a  bill  of  exchange',  having,  or  being  pre- 

» 

%  8tet.  39  and  40  G«o.  3.  e.  43.  c  CbrifUe  t.  Fowick,  C.  B.  London 

.  aPerPibb»,d.J.inaottpyT.  Harden,  SUdiigi  after  M.  T.  5S  fi.  3.  Sir  J. 

HoU,.N.  P.  C.  344.  ¥tj  r.  HUI,  7  ManiSield, C.  J.  If.  8. 

Taunt  397.  d  Boggliah  t.  WeatlMrbj,  S  Bl.  R.  747^ 
b  Holnm  ▼.  Xerriaon,  S  Taunt.  323. 


\ 


(53)  Days  of  nace  are  not  allowed  on  bills  payaUe  on  dsmaiid. 
Chitty,  1«. 


I 
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suBi^  to  have  iu  his  hands  effects  of  the  drawer^  for  the  pus^ 
pose  of  discharging  the  bill,  is  considered  as  the  principal 
debtor,  and  is  primarily  liable ;  payment  must,  therefore,  he 
demanded  of  the  acceptor  in  the  first  instance,  on  the  day 
when  the  bill  becomes  due ;  and,  in  case  of  refusal  or  defaoit, 
due  notice  of  such  demand  and  refusal  or  default  must  be 
given  to  the  drawer,  within  a  reasonable  time  after  such  de- 
mand and  refusal  or  default,  in  order  that  he  may  withdraw 
his  effects  as  speedijy  as  possible  from  the  hands  of  the  ac- 
ceptor. Until  these  previous  steps  have  been  taken,  the 
drawer  cannot  be  resorted  to  for  non-payment  of  the  bilL — 
The  want  of  notice  to  a  drawer  who  has  effects  in  the  hands 
of  the  acceptor,  after  dishonour  of  the  bill,  is  considered  as 
tantamount  to  payment  by  him.  The  notice  of  dishonour 
may  be  given  on  the  same  day  on  which  payment  is  refused% 

In  an  action  by  the  indorsee  of  a  bill  of  exchange  against 
the  drawe^^  it  appeared  that  the  bill  had  been  drawn  on  tb^ 
Istof  March,  1806,  by  the  defendant,  on  one  Moses  Agar, 
payable  three  months  afterdate :  and  the  plaintiff,  havins  be- 
come the  holder  of  it,  had  placed  it  in  the  hands  of  his 
bankers,  Down  and  Ca  On  the  4th  of  June,  when  the  bill 
became  due,  a  clerk  of  Down  and  Co.  presented  it  for  pay- 
ment ;  and  it  was  dishonoured.  On  the  6th  they  returned  it 
to  the  plaintiff,  who  by  letter,  put  into  the  two-penny  post  on 
the  6tn,  gave  notice  to  the  defendant  of  the  dishonour ;  the 

?laintiff  living  in  London,  and  the  defendant  at  ShadwelK 
'he  case  was  left  to  the  jury  ou  the  question,  whether  the 
notice  of  the  dishonour  had  been  given  in  reasonable  time ; 
and  the  jury,  being  of  opinion  that  it  had,  found  a  verdict 
for  the  plaittti£  And  on  motion  for  a  new  trial,  on  the  ground 
that  due  diligence  had  not  been  used,  the  court  refused  the 
ruks-^Le  Bianc,  J.  observing,  that  it  could  not  be  contended 
that  a  banker  ought  to  give  notice  of  the  dishonour  to  any 
but  his  customer*,  for  whom  he  held  the  bill;  and  he  thought 
that  the  bolder  of  a  bill  might  avail  hinaeelf  of  the  convey- 
ance by  the  two-penny  post 

The  distance  at  which  the  parties  live  from  one  another  is 
immaterial,  provided  they  are  within  the  limits  of  the  two- 
penny post;  and  it  is  sufficient  if  the  letter  be  put  into  the 
receiving  house  iq  time  for  the  party  tp  have  it  on  the  day 
when  he  ought  to  have  ootice  of  dishonour  ^ 


e 


Baibridfe  ▼.  Mannen,  3  Camp.  K.  P.    g  See  Robton  t.  Bennett,  3  Taunt.  3Sa. 
C  1S3.  h  HiltnD  T.  raittougb,  2  Cunp.  IT.  P. 


f  Scott  ▼.  Lilfoid,   a  East,  347.     1        C.  633. 
Owap. K. P. C.  5U6.  a.  C.    Seeake 
Laogdaleir.Trimncr,  16  Eaat,  SSI. 
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Notice  to  the  dmwere  of  non-pdyment,  by  sending  to  their 
counting  house,  during  hours  of  business,  on  two  successive 
days,  knocking  there,  and  making  noise  sufficient  to  be  heard  * 

by  persons  within,  and  waiting  there  several  minutes,  the 
inner  door  of  the  counting  house  being  locked,  is  sufficient, 
without  leaving' a  notice  in  writing,  or  sending  by  the  post* 
though  some  of  the  drawers  live  at  a  small  distance  from  the 
placed 

Where  there  are  several  indorsements,  and  the  holder  giveft 
notice  of  dishonour  to  his  indorser,  neither  that  indorser,  nor 
any  prior  indorser,  is  bound  to  transmit  the  notice  of  dis- 
honour on  the  very  day  on  which  he  receives  it  Each  suc- 
cessive indorser  will  l>e  considered  as*  havmg  used  due  dili- 
gence^ if  he  transmit  the  notice  of  dishonour  on  the  day  after 
it  is  received,  in  a  case  where  all  the  parties  live  in  the  same 
place;  but  if  he  neelect  giving  the  notice  on  that  day,  and 
the  day  after,  it  will  be  too  late.  In  Smith  v.  Mullett,  S  Camp. 
N.  P.  C.  209,  Lord  Elknborough  said,  that  it  was  of  great  im- 
portanee  that  there  should  be  an  established  rule  upon  thm 
subject,  and  he  thought  there  could  be  none  more  convenient 
than  that  where  the  parties  reside  in  London,  each  |>ar^ 
should  have  a  day  to  give  notice.  In  that  case  the  plaintiff 
had  notice  of  dishonour  on  the  Monday,  and  did  not  eive 
notice  to  his  indorser  until  the  Wednesday;  Lord  Ellen- 
borough  ruled,  that  as  a  day  had  been  lost,  the  notice  was  not 
given  in  due  time. — ^In  Jameson  v.  Swinton,  2  Camp.  N.  P.  C. 
373.  the  same  rule  was  recognized  by  Lawrence,  J.  viz.  that 
each  party  to  the  bill  has  a  day  to  give  notice,  with  this  ad- 
dition, that  a  subsequent  indorser  may  avail  himself  of  a 
notice  given  by  a  prior  indorser  to  the  drawer;  and  that  a 
notice  given  between  eight  and  nine  o*clock  in  the  evening  to 
a  party  living  at  Islington,  is  given  in  due  time.  See  2  Taunt. 
224.  S.  C. 

The  law  merchant,  however,  respects  the  religion  of  dif- 
ferent people ;  and  consequently  a  person  is  not  required  to 
give  notice  of  the  dishonour  of  a  bill  on  a  day,  when,  by  the 
rules  of  his  religion,  it  is  unlawful  to  attend  to  secular  affitifs; 
e  g.  a  great  Jewish  festival  \ 

If  the  drawee  of  a  bill  goes  abroad,  leaving  an  agent  here 
in  England  with  power  to  accept  bills,  by  virtue  of  which 
power  the  agent  accepts  the  bill  in  question,  it  is  incumbent 
on  the  holder  to  present  such  bill  to  the  agent  for  payment,  if 
the  drawee  continues  absent^ 

i  Cmie  T.  SmiUi,  1 M.  and  S.  546.  1  PhUipt  ▼.  AsOiag,  2  Taunt  806. 

k  Lindo  ▼.  Unswortb,  2  Cusp.  If .  P. 

ceos. 
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Where  a  bill  is  made  payable  at  a  banker^a  in  the  city  of 
London,  it  is  sufficient  to  present  the  bill  for  payment  to  a 
clerk  of  the  banker  at  the  Clearing  house*.  It  is  customary 
among  the  London  bankers,  in  their  dealings  with  each  other^ 
not  to  pay  any  check  which  is  presented  by,  or  on  the  behalf 
af  another  banker,  after  four  o'clock  in  the  afternoon ;  but 
mete\y  to  give  an  answer  to  the  person  so  presenting  it, 
whether  it  is  a  good  check  or  not ;  and  in  case  the  check  is 
approved,  a  mark  is  made  on  it,  either  by  the  person  present- 
ing it,  or  the  person  who  gives  the  answer ;  and  a  check  so 
marked  is  considered  as  entitled  to  a  priority  of  payment  on 
the  next  day.  It  is  not  necessary  to  present  a  check,  so 
marked,  for  payment  at  the  banking  hovse  on  the  next  day ; 
it  is  sufficient  if  it  be  presented  at  the  clearing  housed 

A  presentment  at  a  banking  house  after  banking  *hours, 
when  the  house  is  shut,  is  not  a  sufficient  presentment  to 
charge  the  drawer;  and  no  inference  is  to  be  drawn  from  the 
circumstance  of  the  hill  being  presented  by  a  notary,  that  it 
had  been  before  duly  presented  within  banking  hours^. 

Where  the  holder  of  a  bill  of  exchange  intends  to  sue  any 
of  the  indorsers,  it  is  incumbent  on  him  first  to  demand  pay- 
ment from  the  acceptor,  on  the  day  when  the  bill  becomes 
due^  and  in  case  of  refusal,  to  give  due  notice  (54)  thereof, 
within  a  reasonable  time,  to  the  indorser  (do). 

m  lUynolcU  v.  Cbettle,  2  Camp.  N.  P.    o  Elford  t.  Teed,  I M.  and  S.  28. 

C.  596.  P '  Rushton  ▼.  Aipiiutll,  Doag^.  079. 

B  Robton  ▼.  Bennett,  %  Taant.  389. 


(54)  Notice  of  dishonour  must  be  eiven  within  a  reasonable  time. 
The  seneral  rule,  as  it  may  be  collected  from  Tindal  v.  Brown, 
1  T.  R.  167.  seems  to  be  with  respect  to  persons  living  in  the  teme 
town,  that  the  notice  shall  be  given  by  the  next  day  ;  and  with  re* 
§^  to  such  as  live  at  different  places*  that  it  shall  be  sentl>y  the 
nejt  post.  But  if  in  any  particular  place  the  post  should  go  out 
so  early  after  the  receipt  ot  the  intelligence,  as  thai  it  would  be 
inconvenient  to  reouire  a  strict  adherence  to  the  general  rule,  then, 
with  respect  to  a  place  so  circumstanced,  it  would  not  be  reasonable 
to  require  the  notice' to  be  sent  till  the  second  post.  In  Haynes  v. 
Birks,  3  Bos.  &  Pul.  5d9.  where  the  bill,  which  was  put  by  the 
plaintiff  in  the  hands  of  his  banker  to  present  for  payment,  bavins^ 
.Deen  dishonoured  in  London  about  two  o'clock  on  Saturday,  ana 
presented  again  at  nine  in  the  evenin^^  by  a  notary,  and  notice 

fiven  of  the  dishonour  to  the  plaintiff  on  Monday,  at  Knights- 
ridbe,  who  gave  notice  to  the  indorser  of  it  cm  Tuesday  at  noon» 
in  Tottenham  Court  Road,  it  was  holden  that  this  notice  was  rea^ 
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Such  demand,  refusal,  or  default,  and  notice  thereof,  must 
be  alleged  in  tlie  declaration  and  proved.  The  reason  on 
which  this  rule  proceeds  is  this ;  the  indorser  is  in  the  nature 


sooable  notice ;  Lord  Alvanley,  C.  J.  observing,  that  it  did  not 
appear,  at  what  time  on  Monday  the  plaintiff  received  the  notice 
from  his  banker;  that  he  was  not  bound  to  be  at  home  the  whole  of 
the  day ;  and  supposing  him  to  have  returned  home  late  in  that 
/day,  he  was  not  bound  to  send  a  special  messenger  to  the  defendant ; 
if  he  informed  the  defendant  by  the  course  \>f  the  post  it  was  suf- 
ficient :  and  supposing  him  to  have  so  done,  the  defendant  would 
only  receive  his  letter  on  Tuesday.  The  Chief  Justice  added, 
**  r here  is  not  any  law  which  requires  notice  to  be  given  within  any 
certain  fixed  time  ;  it  need  not  be  given  with  all  the  dispatch  which 
can  possibly  be  used,  but  with  all  the  dispatch  that  can  reasonably 
be  expected.*'  Whether  notice  has  been  ffiven  within  a  reasonable 
time  appears  to  be  a  mixed  question  of  law  and  fact,  or  rather  a 
question  of  law  dependent  on  facts,  viz.  the  situation  and  places  of 
parties,  post  hours,  and  the  like. .  See  Darbishire  v.  Parker,  6 
East's  R.  3.  where  this  question  was  agitated,  and  the  cases  on  this 
point  are  collected.  A  country  banker,  with  whom  a  bill  of  ex- 
change payable  in  London  js  deposited,  has  an  entire  day  after  r^ 
ceivmg  notice  of  its  dishonour  to  transmit  the  same  to  his  customer, 
so  that  notice  by  the  next  day's  postfthough  it  be  not  the  next  post, 
will  be  time  enough :  therefore  where  the  indorsee  of  a  bill,  paya- 
ble at  a  banker's  in  London,  deposited  it  with  his  bankers  in  the 
country,  who  caused  it  to  be  duly  presented  for  payment  on  the, 
14th,  when  it  was  dishonoured,  and  notice  sent  by  the  post  to  the 
country  bankers  on  the  15th,  which  reached  them  on  the  morning 
of  the  1 7th,  (bein^  Sunday)  and  they  on  the  next  day  sent  notice 
by  the  post  to  the  indorsee,  but  not  until  af^er  12  at  noon,  at  which 
hour  the  post  had  set  out  for  the  place  where  the  indorsee  resided, 
in  consequence  of  which  it  did  not  go  till  the  next  post,  held  that 
the  notice  was  within  time.  Bray  v.  Hadwen,  5  M,  &  S.  68.  See  also  " 
Williams  v.  Smith,  2  B.  &  A.  496.  and  Wright  v.  Shawcross, 
ibid.  501.  n.  where  the  same  rule  was  laid  down,  that  the  party 
in  order  to  avoid  laches,  most  give  notice  by  the  next  day*s  post 
and  not  by  the  next  possible  post 

(55)  So  before  the  indoraee  of  a  promiasory  note  payable  to  A* 
or  order  brings  an  action  against  the  indorser,  he  must  make  a  de- 
mand, or  use  due  diligence  to  obtain  payment  from  the  maker  of 
the  note,  per  Lord  Mai^eld,  C.  J.  in  Ueylin  v.  Adamson,  2  Burr. 
676'7f  who  added,  that  this  wae  determined  in  C.  B.  on  j;reat  con- 
'  sideratton  in  P^uch.  4  Geo.  2.  cited  by  Lee,  C.  J.  in  Colhns  v.  But- 
ler, 2  Strange,  1087.  But  where  the  indorser  has  paid  part  of  the 
money,  that  circumstance  is  sufficient  to  dispense  with  proving  a 
'demand  on  the  maker  of  the  note.  Per  Lee,  C.  J.  Midd.  sittings* 
B.  U.  Str.  1 246.     It  is  not  an  excuse  for  not  making  a  demand  oa 
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of  a  surety  only »  and  his  undertiiking  to  pay  the  biii  is  not  an 
absoitite,  bat  conditional  undertaking;  that  is,  in  the  event  of 
a  d^and  made  on  the  acceptor,  (who  is  primarily  liable)  at 
the  time  when  the  hill  becomes  due,  and  refusal  on  his  part,  or 
neglect  to  pay.  It  is  not  necessary  to  make  any  demand  on 
the  drawer  '. 

The  notice  of  dishonour  must  proceed  from  the  person 
who  can  give  the  drawer  or  indorser  his  immediate  remedy  on 
the  bill. 

In  an  action  against  the  defendant  as  indorser  of  a  bill%  to 

Erove  notice  of  non-payment  A.  was  called,  who  swore  that 
e  had  been  employed  by  the  original  parties  to  the  bill  to 
get  it  discountea ;  that  when  it  became  due,  it  was  in  the 
hands  of  one  Abbott,  to  whom  the  plaintiff  had  indorsed  it: 
that  the  day  after,  the  witqess  met  the  defendant  and  told  him 
it  had  not  been  paid  :  that  the  defendant  asked  who  held  it, 
and  that  the  witness  answered,  it  lies  at  Messrs.  Bonds,  Ab- 
bott's bankers.  Lord  EUenborough,  C.  J. :  '*  If  you  could 
make  A.  the  agent  of  the  holder  or  the  bill,  the  notice  would 
be  safBcient :  but  in  reality  he  was  a  mere  stranger.  The 
bill,  when  dishonoured,  lay  at  the  bankers  of  Abbott,  with 
whom  A.  had  no  sort  of  connection.  But  the  notice  must 
come  from  the  person  who  can  give  the  drawer  or  indorser  his 
immediate  remedy  upon  the  bill ;  otherwise  it  is  merely  an 
historical  fact  In  this  case  A*  was  not  possessed  of  the  bill, 
and  had  no  control  over  it  The  defendant,  therefore,  is  not 
proved  to  have  had  any  legal  notice  of  the  dishonour  of  the 
bill,  and  is  discharged  from  the  liability  he  contracted,  by  in* 
dorsing  it*'    Plaintiff  nonsuited. 

In  an  action  by  the  indorsee  against  drawer  and  indorser 
of  a  bill  accepted,  payable  at  a  particular  place,  proof  of  a  de- 
mand at  that  place,  was  holden  sufficient'  without  proof  of 
notice  to  the  acceptor  of  non-payment 

Cases  frequently  occur,  in  which  it  is  impracticable  to 
make  an  actual  demand ;  under  these  circumstances,  due  di- 

q  UtjMn  T.  Adamioii,  2  Buir.  S78.  •  Bdwttdt  v.  Dick,  4  B.  it  A.  312. 

t  Stewart  t.  Kennett,  2  Camp.  N.  P. 
C.  177. 


a  note  or  bill,  or  for  not  giving  notice  of  non-payment,  that  the 
maker  or  acoeptor  has  become  a  bankrupt,  as  many  means  may  re- 
main of  obtaimng  payment  by  the  assistance  of  fneods  or  otherwise. 
Admitted  in  Russell  v.  Lanptaffe«  Do^g•  515*  and  in  Warrington 
V*  Furbor,  8  Bast,  245. 


\ 


BILLS  OF  EXCHANGE.  MT 

ligencQ  to  obtain  payment  from  the  acceptor  is  equivalent  ta 
a  demand-  In  like  manner  where  the  residence  of  the  in- 
ilbrser  is  unknown  to  the  bolder*  if  due  diligence  be  used  in 
discovering  the  place  of  residence,  and  notice  is  given  as  soon 
as  that  IS  discovered,  it  is  sufficient^ 

As  the  rule  requiring  notice  is  introduced  for  the  benefit 
of  the  party  to  whom  such  notice  is  given,  of  course  it  may 
be  waved  by  that  party.  Quilibet  potest  renunciare  juri pro 
^  introducto.  In  some  cases  the  rule  is  dispensed  with,  as 
where  the  drawer  has  not  any  effects  in  the  hands  of  the  ac- 
ceptor; for  then  the  drawer  is  presumed  to  have  notice  that 
the  1>in  will  not  be  paid ;  besides,  not  having  any  effects  to 
withdraw  from  the  hands  of  the  acceptor,  he  cannot  sustain 
any  iagory  from  Umb  want  of  notice.  But  the  circumstance 
of  the  indarser  having  effects  m  the  hands  of  the  acceptor, 
^ill  not  entitle  the  orawer  to  notice,  if  the  drawer  has  not 
any  eflects  in  the  hands  of  the  acceptor.  This  was  decided 
in  the  cftee  of  Walwyn  v.  St  Quintin,  1  Bos.  and  Pul.  652. 
which  was  an  action  of  assumpsit  on  a  bill  of  exchange  drawn 
by  defendant  on  one  Dean,  (by  whom  it  was  aecepted)  in  fa« 
vour  of  Thomas^  by  whom  it  was  indorsed  to  plaintiff.  The 
bill  was  drawn  to  accommodate  Thomas  the  indorser,  who 
had  placed  securities  on  which  he  wished  to  raise  money  in 
.  the  bands  of  the  acceptor,  but  the  drawer  had  not  any  effects 
in  the  hands  of  the  acceptor.  The  bill,  not  having  been'paid 
when  due,  was  protested;  but  notice  of  non*payment  was 
not  dven  to  the  drawer  till  four  days  afterwards.  The  plain- 
tiff having  threatened  to  sue  the  indorser  and  acceptor,  the 
indorser  paid  part  of  the  money  due  on  the  bill  to  piai&tifrs 
attorney ;  afterwards,  on  a  representation  bein|^  made  to  the 
plaintiff  of  the  probability  ot  the  acceptor  bemg  able  to  pay 
at  a  future  period,  plaintiff  agreed  not  to  press  him.  It  was 
hdlden,  that  it  was  not  necessary  to  give  the  drawer  notice  of 
the  dishonour,  the  drawer  not  having  any  effects  in  the  hands 
of  Ibe  acceptor,  although  the  indorser  had. 

'Action  by  ptaintiff,  as  drawer,  against  defendant,  as  acceptor 
of  bill  for  SOO/.  at  two  months,  accepted  payable  at  Messrs. 
Couttff  and  Co.  no  proof  of  notice  to  aefenoant  of  dishonour ; 
but  proof  that,  altnough  defendant  when  bill  was  drawn  had 
a  balance  of  700/.  in  the  hands  of  Messrs.  Coutts  and  Co., 
yet  that  balance  at  the  time  when  the  bill  became  due  was 
reduced  to  40/.  Held*  that  defendant  was  not  entitled  to 
notice  of  dishonour.  Q.  if  in  such  case  any  notice  be  neces* 
s^iy,  for  the  acceptor  having-  appointed  a  iipeoial  place  for 

'•  •     • 

t  Bateman  t.  Jowph,  IS  £••!,  43S.         u  BmiUi  t.  Thatther,  4  B.  it A.MO. 
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payment  may  be  considered  as  having  made  Messrs.  Coutts 
and  Co.  his  agents  for  the  purpose  of  paying  the  bill;  and  then 
their  refusal  to  pay  may  be  considerea  as  a  refusal  by  him. 

From  the  circumstance  of  part  payment  of  a  biH  without 
any  objection  to  the  want  of  notice^  a  juiy  may  be  directed 
to  presume  that  notice  was  regularly  given. 

Protest, — In  addition  to  notice  gf  dishonour,  it  is  necessary - 
for  the  hoMer,  in  the  case  of  a  foreign  bill,  tu  protest  (06)  it 
for  non-payment ;  but  where  there  has  been  a  promise  of  pay* 
ment,  after  bill  became  due,  such  promise  supersedes  the  ne- 
cessity of  proving  either  presentment  for  payment^,  notice  of 
dishonour,  or  protest*. 

But  where  the  drawer  of  a  foreign  bill  of  exchange  at  the 
time  of  the  drawing  was  in  a  foreign  country,  but  returned 
home  before  it  became  due,  at  which  time  it  was  dishonoured 
and  protested,  but  notice  of  the  dishonour  only,  and  not  of 
the  protest,  was  left  at  the  drawer's  house,  held  that  this  was 
suflScient*. 

It  appears,  from  a  passage  extracted  from  the  case  of  TaS'* 
sel  V.  Lewis,  Lord  Raym.  743.  ante,  p.  SOD.  that  this  protest 
ought  to  be  made  on  the  last  day  of  grace  (57  )•  This  strict* 
ness,  however,  is  not  observed  in  practice.  The  modem  usage 
is  for  the  notary  to  make  a  minute  on  the  bill,  consisting  of  his 
initial,  the  day,  month,  and  year  when  payment  was  refused, 
and  cbaiges  ror  making  the  minute.  I'his  minute,  which  is 
called  noting,  is  unknown  in  the  law  as  distinguished  from  the 
protest  The  notary  having  made  his  minute,  draws  up  the 
protest  at  his  (eisure. 

In  Butler's  Nisi  Prius,  p.  it72.  it  is  said,  ^  That  the  use  of 
noting  is,  that  it  should  be  done  the  very  day  of  refusal,  and 
the  protest  may  be  drawn  any  day  after  by  the  notary^  and 
be  dated  of  the  day  th^  noting  was  made.*' 

The  practice  certainly  is  as  here  stated ;  but  in  Chaters  ▼• 
Bell,  4  Esp.  N.  P.  C.  48.  a  question  was  raised,  whether  the 

X  Hoifbid  T.  Wilioii,  1  TaiintOD*t  R.  IS.    s  Gibbon  t.  Cosfosi*  S  Coop.  M.  P.  C. 
7  Oneeiiwaj  y.  Hindley,  4  Camp.  6S.  188. 

a  RobintT.Oib«»,lM.AS.SSS. 


(56)  See  the  form  of  protest  used  in  England.    Chitty  on  Billst 
p.  159. 

(57)  With  regard  to  foreign  bilb  of  exchasce,  all  the  hock^' 
agree  that  the  protest  must  be  made  on  the  hot  &y  of  grace.    Per 
Buller,  J.  in  LefUy  v.  Mills,  4  T,  R.  174. 
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l^rotedt  ought  not  to  be  drawn  on  the  day.  on  which  the  bill 
18  dishonoured;  and  it  was  contended,  that  the  mere  noting 
the  bill  on  that  day,  and  drawing  the  protest  on  a  subsequent 
day,  was  insufficient.  Hord  Kenyon  was  of  opinion  that  it 
was  sufficient;  add  a  new  trial  having  been  granted,  Lojd 
Ellen  borough  agreed  ^iv  opinion  with  Lord  Kenyon.  A  case 
was  then  resenred  for  the  opinion  of  the  cpurt,  and  after  ar- 
gument, the  court,  conceiving  the  question  to  be  of  great  im* 
portance,  directed  it  to  be  turned  into  a  Special  verdict.  But 
the  sum  in  dispute  being  very  small,  and  the  parties  unwilling 
to  incur  the  expense  of  a  special  verdict,  the  recommendation 
of  the  court  was  not  attended  to,  and  the  case  was  not  men- 
tioned  again. 

The  protest  must  be  stamped. 

The  protest  for  non-payment  on  inland  bills  of  exchange  is 
r^ulated  by  the  statute  9  and  10  W.  3.  c.  17.;  for  at  cpmmon 
law  a  protest  was  not  required  on  such  bills ;  and  the  power 
of  protesting  given  by  this  statute  is  attended  with  very,  few 
advantages ;  so  that  it  is  not  very  frequently  exercised. 

Having  inserted  this  statute  before,  p.  347,  as  an  introduc- 
tion to  the  statute  3  and  4  Ann,  c.  9.  which  ^ivos  the  protest 
for  non-acceptance  on  inland  bills  of  a  certam  description,  I 
must  refer  the  reader  to  that  part  of  the  work. 

It  remains  only  to  observe,  that  the  holder  of  a  check  is  not 
bound  to  give  notice  of  its  dishonour  *to  the  drawer,  for  the 
purpose  of  charging  the  person  from  whom  be  received  it 
it  is  sufficient,  if  he  presents  it  with  due  diligence  to  the 
bankers  on  whom  it  is  drawn,  and  gives  due  notice  of  its  dis- 
honour to  those  only,  against  whom  he  seeks  his  remedy .—« 
If  a  banker  in  London  receives  a  check,  by  the  general  post, 
one  day,  and  presents  it  for  payment  the  next  day,  he  will  be 
considered  as  having  used  due  diligence  \ 


VIL  Of  the  Acts  of  the  Holder  whereby  the  Parties  to  the 

Bill  may  be  discharged. 

If  the  bolder  enter  into  a  composition  with  the  acceptor, 
he  thereby  discharges  the  indorserS 

b  Ricklbrd'V.  Ridgv,  S  Camp.  K.  P.  C.    c  Ez-parte  Smith,  Co.  B.  L.  5tb  edit.  p. 
537.  168, 169.  3  Bio.  Ch.  C.  1.  S.'C. 

B  b 


970  BILLS  OF  EXCHANGE. 

So  if  the  indoraee  receive  part  payment  from  the  acceptor', 
■nd  take  from  bim  a  security  for  the  remainder,  with  theex- 
ceptioD  of  a  nominal  sum,  the  indomer  is  discharged  (58). 

So  where  the  holder,  after  receiving  part  payment  from  the 
acceptor*,  agreed  to  take  a  new  acceptance  from  him  for  the 
remainder,  payable  at  a  future  date,  and  that  in  the  mean  time 
the  holdei  should  keep  the  original  bill  in  his  hands  as  a  secu- 
rity; it  was  hoiden,  that  such  agreement  amounted  to  giving 
time  and  a  ne*r  credit  to  the  ncceptor,  and  discharged  the  in- 
dorver,  who  was  not  a  party  to  such  agreement 

But  a  mere  forbearance  to  sue  the  acceptor  afker  protest 
for  non-payment,  and  notice,  or  what  is  equivalent  to  notice, 
thereof  to  the  drawer,  will  not  discharge  the  drawer'. 

A  bill  of  exchange  having  been  dishonoured,  the  acceptor 
transmitted  a  newoill  for  a  larger  amount  to  the  payee,  but 
had  not  any  communication  with  him  respecting  the  first. 
The  payee  discounted  the  second  bill  with  the  holder  of  the 
first,  woicb  he  received  back  as  part  of  the  amount,  and  af- 
.  terwards,  for  a  valuable  consideration,  indorsed  it  to  the 
plaintiff:  it  was  hoiden*,  that  the  second  bill  was  merdy  a 
collateral  security,  and  that  the  receipt  of  it  by  the  payee  did 
not  amount  to  giving  time  to  the  acceptor  of  the  first  bill  so 
as  to  exonerate  the  drawer. 

The  cases  ex-parte  Smith  and  English  v.  Darley,  aeem  to 
have  proceeded  on  a  principle  of  law  resulting  from  the  re- 
latic.i  in  which  the  acceptor  of  a  bill  of  exchange  may  be 
considered  as  standing  with  respect  to  the  other  parties.  AJ- 
tliough  by  hia  acoeptaooe  he  only  undertakes  to  pay  the  debt 
of  another,  viz.  of  the  drawer,  yet  is  he  primarily  liable ;  for 
H  is  iacumbenton  thebolderoftbebill  to  resort  to  him  in  the 

d  EuglUb  v.Dultj,  S  Bin.  k  Pol.  61.    f  lad.    BtMtMiM  la  W^tl«7ii  v.  St. 
SceUw<^uiaao(Eldon,C.  J.  Qulotin,   1   Bos.  ft  Pul.  «S2.  fiilly 

c  Oould  *.  RotMon,  S  Eul,  S76-  lUlrd,  ante,  p.  367. 

f  Prinf  T.  ClukMD,  6  Bumewall,  H. 


(58)  Receipt  of  i>art  of  the  axiiMw  from  an  aooeptoi  will  not  dis- 
charge the  drawer,  if  timely  notice  be  ziven  that  a  bill  i«  ncA  duly 
paid.    Bull.  N.  P.  271. 

The  receipt  of  part  of  the  aum  mentioned  in  the  bill  fiom  the 
drawer,  will  operate  as  a  discharge  to  the  acceptor,  only  pro  tanto. 
Bacon  v.  Searles,  1  H.  Bl.  88.  Notwithstandiiig  the  receipt  of  part 
from  the  indorser,  the  holder  may  recover  the  whole  amount  of  the 
bill  from  the  drawer.  Johtuon  v.  Keuyon.  2  Vik.  262.  Walwyn 
t.  St.  Qvutia,  1  StM.  and  Pul.  652. 


r    ^ 


BILLS  OF  EXCHANGE. 


371 


first  tmtance.  Under  this  view,  although  his  engagement  is 
Ideally  only  a  collateral  engaffement,  yet  he  may  be  considered 
«8  the  principal  debtor,  and  the  remaining  parties  as  sureties 
only.  Now»  in  the  case  of  simple  contracts,  if  a  creditor 
give  time  to  the  principal  debtor  [59],  the  collateral  sureties 
are  discharged  both  in  law  and  equity^,  because  the  creditor 
cannot  call  on  the  other  parties  without  an  injury  to  the  per» 
son  to  whom  he  has  given  tiitoe. 

If  the  holder  of  a  bill  of  exchange  accepted  for  the  accom- 
modation of  the  drawer,  takes  a  cognotit  from  the  drawer  for 
payment  by  instalments,  he  does  not  thereby  discharge  the 
licceptor;  whether  the  bolder,  at  the  time  of  taking  the  bill, 
knew  it  was  an  accommodation  bill  or  not  K 

The  doctrine  laid  down  in  ex-parte  Smith  and  English  v. 
Darle^,  must  be  confined  to  those  cases  in  which  the  agreer 
ment  between  the  holder  and  acceptor  is  made  without  the 
consent  of  the  other  parties  to  the  bill,  for  otherwise  they  will 
not  be  discharged.  This  appears  from  the  case  of  Clark  and 
others,  executors  of  Males  v.  Devlin,  C.  B.  £.  43  Geo.  3. 
S  Boa.  and  Pul.  SOS.  in  which  it  was  adjudged,  that  the  drawer 
of  a  bill,  who  had  assented  to  the  holder's  taking  a  security 
firom  the  acceptor,  was,  notwithstanding  such  security,  liabfe 
to  an  action  ^t  the  suit  of  the  holder. 

The  holder  of  a  bill,  on  its  becoming  due,  allowed  the  ac- 
ceptor to  renew  it  without  consulting  the  indorser :  but  the 
ieoorser  afterwards  meeting  the  acceptor,  told  him  that  it  was 
the  best  thing  that  could  be  done ;  it  was  holden  that  this  was 
not  a  recognition  of  the  terms  granted  by  the  holder  to  the 
acceptor,  and  that  the  indorser  was  discharged  ^ 

The  holder  may  sue  a  prior  indorser^  although  be  hm 
taken  in  execution  a  subsequent  indorser,  and  afterwards  let 

li  l^er  Chambre,  /.  3  Bos.  fcPul.  366.  N.  P.  C.  18(.    See  a]M>  Raggett  v^ 

See  alio  Reei  ▼.  Berrington,  2  Vet.  Azmore,  4  Taunt.  730. 

Jun.  640.  and  NUbet  ▼.  Smitii,  2  Bio.  k  Withall   t.   Mastennan    and   Co., 

Gh.  C.  67S.  S  Gainp.  N.  P.  C.  179. 

I  Fentom  ▼.  POcock,   6  Tknnt.  192.  1  HajUng  ▼•  Miilhall,  2  Bl.  R.  1235. 
•▼emiHog  LaztonT.Peal,  2  Caaq^. 


(59)  Without  any  resenre  of  the  remedy  against  the  sureties,  per 
Lord  Eldon,  Ch.  ex-parte  Gifford,  6  Vesey,.  807.  See  also  Orme 
v.  Young,  Holt's  N.  P.  C.  84.  and  Dunn  v.  Shee,  Holfs  N.  P.  C. 
399.  in  which  last  case  it  was  holden,  that  time  given  to  a  surety, 
without  the  privily  of  the  co-surety,  woald  not  dischaiga  the  co- 
surety. 
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him  go  at  large  on  a  letter  of  licence,  without  having  paid  the 
debt    In  a  case  where  an  action  waa  brought  by  several 

S>artner8»  as  indorsees  of  a  promissory  note  against  the  d&- 
endant  as  indorser,  and  it  appeared  m  evidence,  that  one  of 
the  partners  had  dischaived  a  ptiof  indorser,  by  a  deed  of 
composition ;  it  was  holden,  thai  such  deed  operated  aa  a 
release  to  the  defendant*  (60).  But  where  the  indorsee  of  a 
bote  made  by  the  defendant  for  the  accommodation  of  the 

S^yee  and  indorser  covenanted  not  to  sue  the  payee  and  in- 
orser,  it  was  holden,  that  the  defendant  could  not  avail  him* 
self  of  this  covenant,  in  an  action  brought  against  him  by  the 
indorsee,  although  the  defendant,  by  the  verdict  against  him 
in  this  action,  would  have  a  right  to  recover  over  against  the 
payee  and  indorser  ". 

The  holder  sued  the  acceptor^  and  charged  him  in  execu- 
tion*; the  latter  obtained  his  discharge  under  the  Lords* 
Act ;  the  holder  then  sued  the  drawer,  and  recovered  the 
amount  of  the  bill ;  whereupon  the  drawer  sued  the  accep- 
tor»  and  charged  him  in  execution;  this  was  holden  r^ular, 
for  although  the  discharge  of  the  acceptor,  under  the  Lords' 
Act,  was  a  satisfaction  of  the  debt  as  to  the  holder,  yet  it 
would  not  operate  as  such  between  the  drawer  and  acceptor. 


f 
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VIIL  Of  Ae  Action  on  a  Bill  of  Exchange^^Emdenct'^ 

Recovery  of  Interest. 

« 

A  BILL  of  exchange  being  a  simple  contract,  the  form 
of  action,  which  is  adopted  for  the  recovery  of  the  sum  of 


A  EUiMb  k  oCben  t.  Dnall,  BdHol  o  lfaodoiuadT.B(mBfton,4T.R.625. 

Sum.  Am.  1811,  M.  8.  cited  in  fin^iih  ▼.  Oaricy,  2  Bot.  k 

n  MftDst  T.  llioiii^toD,  6  Bip.  N.  P.  C.  Pul.  61. 

178. 


(60)  **  U  9l  bolder  enter  into  an  agreement  with  a  prior  indoner 
in  the  morning,  not  to  sue  him  for  a  certain  period  of  time,  and  then 
oblige  a  subseqtieni  indorser  in  the  evening  to  pay  the  debt,  the  latter" 
must  immediately  resort  to  the  very  person  for  payment  to  whom  the 
holder  has  pledged  his  faith  that  he  shall  not  oe  sued.  In  the  case 
ex  p.  Smith,  Lord  Thurl6w,  after  consulting  with  all  the  judges,  was 
of  opinion,  that  the  holder  of  a  bill  by  entering  into  a  composition 
with  the  acceptor,  discharged  the  indorser,  and  accordingly  oxdered 
the  proof  against  the  estate  of  the  latter  to  be  expmaged,  proceeding 
on  toe  ground  of  the  acceptor's  liability  being  varied  by  the  act 
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money  mentioned  in  the  bill  in  case  of  hon*acceptance  or 
non-payment,  is  a  special  assumpsit;  and,  consequently,  the 
rule  laid  down  in  the  third  section  of  the  chapter  on  assump- 
sit, atite,  p.  103,  applies  here,  viz.  that  the  declaration  must 
state  the  contract,  (which  in  this  case  is  the  bill),  truly  and 
correctly,  that  is,  either  in  the  terms  in  which  it  was  made, 
or  according  to  the  1^1  effect  and  operation  of  those  terms : 
for  a  variance  in  any  material  point  between  the  contract 
alleged,  and  the  contract  provea,  will  be  fatal    As  where 
the  declaration  stated  the  oill  to  be  drawn  by  John  Crouch\ 
and  upon  the  production  of  the  bill  in  evidence,  it  appeared 
to  have  been  drawn  by  John  Couch^  it  was  bolden  that  the 
^variance  was  fataL    So  where;  it  was  nll^ed  in  the  declara- 
tion that  the  bill  was  for  value  received  by  J.  S.,  and  upon 
the  production  of  the  bill  in  evidence,  it  purported  to  be 
drawn  on  the  defendant  by  J.  S.,  payable  to  nis  own  order, 
value  received,  this  was  holden^  a  variance,  for  the  meaniiq; 
was,  that  value  was  received  by  the  defendant  the  drawee. 
So  where  the  declaration  statei!  that  the  bill  was  dra]Evn 
and  accepted  at  Dublin,  to  wit,  at  Westminster,  for  a  cer- 
tain sum,  without  alleging  it  to  be  at  Dublin,  in  Ireland ;  it 
was  holden'  that  the  bill  must  be  taken  to  have  been  drawn 
in  England  for  English  money ;  and,  therefore,  proof  of  a  bill 
drawn  at  Dublin,  in  Ireland,  for  the  same  sum  in  Irish 
money,  which  differs  in  value  from  English  money,  did  not 
support  the  declaration.    But  where  the  declaration  stated 
the  bill  to  be  drawn  upon,  and  accepted  by  the  three  defend- 
antjs,  and  it  appeared  in  evidence  that  the  three  defendants 
were  in  partnership  with  J.  S.,  and  that  the  bill  was  drawa 
upon  and  acceptea  by  the  three  defendants,  and  J.  S.  who 
was  dead ;  it  was  holden'  not  to  be  a  variance. 

It  will  be  sufficient,  however,  to  state  the  instrument  ac- 
cording to  its  legal  effect  and  operation. 

p  VfTbitweil   ▼.  Bennet,  3  Bo6.  and  r  Kefuii^T.Kin|r>3B.it  A.301. 

Pul.  669.  ■  Monnutephen  ▼.  Brooke  and  otbeiBf 

q  Highmoie  ▼.  Fkimioae,  5  llaule  and  1  B.  A  A.  224.    See  ante,  pi  103.  n. 

Selwyn,  65. 


of  the  holder.  We  all  remember  the  case  where  Mr.  Richard  Burke 
being  surety  for  an  annuity,  the  grantee  save  time  to  the  principal 
and  yet  aigued  that  Mr.  Burke  was  not  relieved  thereby,  though  the 
principal  was ;  but  it  was  answered  that  t^e  grantee  could  make  no 
demand  upon  the  surety,  because  he  must,  by  so  doinff,  enforce  a 
payment  from  the  principal,  contrary  to  the  agreement.*^  Per  Lord 
£ldon,  C.  J.  in  English  v.  Darley,  2  Bos.  &  Pul.  62.  See  also 
Bank  of  Ireland  v.  Sererfbro  and  another,  6  Dow,  234. 
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Afl  where  a  bill  of  exchange  was  payable  to  a  fictitioiia 
payee  or  order,  and  iodorsed  in  the  nam^  of  such  fictitioua 

Eayee  by  agreement  between  the.  drawer  and  acceptor,  it  was 
olden  that  an  innocent  indorsee,  for  a  valuable  considera- 
tjon,  might  declare  on  such  bill  as  payable  to  ieorer,  either 
against  the  drawer^  or  against  the  acceptor'  of  the  bill  (61). 

If  it  is  all^d  in  the  declaration,  that  the  defendant  on 
such  a  day  drew  a  bill  of  exchange,  a  variance  between  the 
day  laid  in  the  declaration,  (although  not  under  a  viz.)  and 
the  date  of  the  bill  will  be  immaterial';  but  if  it  be  alleged 
that  defendant,  on  such  a  day,  made  his  bill  of  exchange, 
bearing  date  the  same  day  and  year  aforesaid,  then  avarianoe 
between  the  days  will  be  fataU. 

In  an  action  upon  a  bill  of  exchange*,  it  is  not  necessary 
to  set  forth  the  custom  ;  for  lex  mercatoria  est  Itx  temB,  and 
although  plaintiff  sets  it  forth,  and  does  not  bring  his  case 
within  it,  yet  if  by  the  law  of  merchants  he  has  right,  the 
setting  forth  the  custom  shall  be  rejected  as  surplusage. 

A  bill  of  exchange  **  payable  to  A.  or  order,  value  received^ 
may  be  alleged  to  be  a  oill  for  value  received  hy  the  drawer^ 

In  an  action  by  the  payee  of  a  bill  of  exchange  against  the 
acceptor,  on  a  bill  payable  to  the  plaintiff  or  order,  the  de- 
claration omitted  to  allege  a  delivery  to  the  payee;  it  was' 
holden  on  special  demurrer,  that  the  omission  was  imma« 
terial,  and  that  the  allegation  that  the  drawer  made  the  bill 
was  sufficient^,  for  that  included  the  delivery  of  the  bill  ta 
the  payee. 

t  CollitT.  Emett,!  H.BK313.  jr  Anon,  per    £Uenborou|fb.   C.J.   % 
U  Gibson  T.  Minet,  1  H.  Bl  569.  D.  P.        Camp.  N.  P.  C  308. 

3  Feb.  1701.  din.  Tburiow,  Ch.  £jrr«,  z  Mng^dtn,  t.  Holt,  1  Sbow.  317. 

C.  J.HeftU>,J.  a  Graotv.  DaCatta,3M.fc8.351. 

z  OozoD  ▼.  Ljron,  YoiIl  Lent  Am.  1810.  b  ChufchiU  ▼.  Gardner,  7  T.  a.  60S. 

Tbompton,   B.  3  Camp.  N.  P.  C. 

307.  n. 


(61)  Where  the  indorBement  by  the  payee  is  in  blank,  and  there 
is  a  mesne  indorseiDent  between  that  indorsement  and  the  indorse- 
ment to  the  holder,  the  holder  may  strike  out  the  mesne  indorse- 
ment, and  the  indorsement  to  himself,  and  state  himself  in  the  de* 
claration  as  indorsee  of  the  payee,  and  this  rule  holds  although  the 
mesne  indorsement  be  a  special  indorsement.  Smith  v»  Clarke^ 
Peake's  N.  P.  C.  225.  and  1  Esp.  N.  P.  C.  180.  So  if  a  hill  be 
drawn  payable  to  A.,  who^indorses  it  to  B.,  bv  whom  it  is  indorsed 
to  C,  who  afterwards  indorses  it  to  the  holder ;  the  holder  may 
state  in  his  declaration  that  the  bill  was  indorsed  by  A.  to  C,  wha 
indorsed  it  to  the  holder,  leavine  out  the  intermediate  mdorseoient^ 
to  B.     Chaters  y.  Bell,  4  Esp.  N.  P.  C.  210. 
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'  In  a  late  case^»  where  an  action  was  brought  against  the 
acceptor  of  a  bill  payable  to  the  plainiiff^s  own  order^  and 
the  declaration  alleged  a  delivery  of  the  bill  to  the  defend- 
ant»  which  he  afterwards  accepted.  On  special  demurrer, 
because  it  was  not  alleged  that  the  defendant  ever  redeliver* 
ed  tlie  bill  to  the  plaintiff,  the  court  were  of  opinion  that 
there  was  not  any  ground  for  the  objection ;  for  the  accept* 
ance  of  the  bill  vested  a  right  in  the  drawer  to  sue  upon 
it;  and  if,  after  acceptance,  the  acceptor  improperly  de- 
tained the  bill  in  his  hands,  the  drawer  might  nevertheless 
sue  him  on  it,  and  give  him  notice  to  produce  the  bill,  or  on 
his  default  give  parol  evidence  Qf  it 

In  an  action  brought  on  a  bill  payable  to  the  plaintiff's 
own  order,  it  is  not  necessary  for  tne  plaintiff  to  allege  in  the 
declaration^  that  he  has  not  made  any  order  for  the  payment 
of  the  bill,  nor  that  he  has  made  any  order  for  the  payment 
of  it  to  himself;  for  a  bill  payable  to  a  person's  own  order 
is  payable  to  himself,  if  he  does  not  order  it  to  be  paid  to 
any  other ;  and  such  order  not  appearing,  it  will  be  presumed 
that  none  was  made. 

In  an  action  by  the  indorsee  against  the  drawer  for  non- 
payment of  a  bill,  it  is  not  necessary  to  state  in  the  decla- 
ration, that  the  bill  wks  accepted ;  if  stated,  however,  it  must 
be  proved,  but  such  proof  will  be  supplied  by  evidence  of  a 
promise  to  pay  the  plaintiff  after  the  bill  became  due;  be- 
cause such  promise  is  an  admission  of  the  acceptance'. 

If  a  bill  of  exchange  is  accepted,  payable  at  a  particular 
place,  in  an  action  against  the  acceptor,  this  addition  to  the 
acceptance  requires  to  be  noticed  in  the  declaration*,  and 
proof  of  presentment  for  payment  at  the  place  mentioned  is 
necessary^.  But  in  an  action  against  the  acceptor,  proof  th&t 
the  bill  has, been  so  presented  some  days  after  the  bill  be- 
came due  was  holden*  sufficient,  no  inconvenience  having 
resulted  to  him  from  the  delay.  And  now,  by  stat.  1  &  !^ 
Geo.  4.  c.  78.  s.  1.  after  the  1st  August,  18'il,  ir  any  person 
shall  accept  a  bill  payable  at  the  house  of  a  banker  or  other 
place  without  further  expression  in  his  acceptance,  such 
acceptance  shall  be  deemed,  to  all  intents  and  purposes,  a  ge* 
neral  acceptance  of  such  bill;  but  if  the  acceptor  shall,  in 
his  acceptance,  express  that  he  accepts  the  bill  payable  at  a 
banker  8  bouse  or  other  place  only,  and  not  oikenoise  or  elso- 


c  South  ▼.  MH:attn,6  Bast*t  R.476.  f  Kow«  t.  Young,  %  Brod.  k  Biogb. 
d  JoDct  T.  MorgAD,  2  Cunp.  N.  P.  C.        16S. 

474.  9  Rhodes  T.Gcot,  6  B.  Jb  A.  S44. 
•  Gammon  ▼.  SchmoU,  5  Tuiat.  344. 
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wheref  such  acceptance  shall  be  deemed  to  be  to  all  intents 
and  purposes  a  quallBed.acceptance,  and  the  acceptor  shall 
not  be  liable  to  pay  the  said  bill,  except  in  default  of  pay- 
,inent»-when  such  payment  shall  have  been  duly  demanded 
at  such  banker's  house  or  other  place. 

A  conditional  acceptance  cannot  be  declared  on  as  an  ab«-  * 
solute  acceptance,  after  condition  performed  ^ 

The  form  of  a  declaration  on  a  bill  of  exchange  varies 
according  to  the  parties  against  whom  the  action  is  brought. 

As  the  contract  of  the,  indorser  to  pay  the  bill  is  not  ab- 
solute^, but  conditional,  that  is,  in  the  event  of  a  demand 
made  on  the  acceptor  at  the  time  of  payment  and  his  re- 
fusal^  it  is  incumbent  on  the  holder  to  state  in  his  decla- 
ration against  the  indorser,  and  to  prove  at  the  trial  such 
demand  and  refusal,  and  that  the  indorser  has  bad.  due  notice 

thereof. 

• 

An  action  was  brought  by  the  payee  against  the  drawer 
of  an  inland  bill  of  exchange^,  drawn  in  Jamaica  at  a  time 
when  days  of  grace  were  not  allowed  in  that  island ;  and 
the  declaration  stated,  that  the  bill  was  drawn  on  the  16th 
of  December,  1800,  payable  four  months  after  date,  and  that, 
after  it  had  been  accepted  by  the  drawee,  the  time  limited  • 
for  the  payment  of  the  hill  being  exoired,  to  wit,  on  the  20th 
day  of  April,  1801,  at,  &c.  it  was  shewn  to  the  acceptor  for 
payment,  who  then  and  there  refused  to  pay  the  same,  of 
which  default  the  defendant  (the  drawer)  afterwards,  to  wit, 
on  the  ^ame  day  and  year  la$t  aforesaid^  4o  ivvit,  at,-&c.  had 
notice;  on  demurrer,  the  declaration  was  holden  bad.    In 
'  the  preceding  case  it  mu&t  be  observed  that  the  payment 
was  demanded,  or  at  least  stated  in  tlie  declaration  to  have 
been  demanded,  after  the  proper  time.    In  Rush  ton  v.  A»- 
pinall,  Doug.  079.  on  a  bill  payable  three  months  after  date, 
the  payment  was  stated  in  the  declaration  to  have  been  de- 
manded before  the  proper  time,  viz.  on  the  day  when  the 
bill  was  drawn,  and  it  was  coiisidered  as  a  nullity. 

If  the  bill  be  indorsed  by  prociftation  from  the  payee, 
care  sliould  be  taken  how  such  indorsement  is  stated  in  the 
declaration  ^ ;  for  in  a  case  where  it  was  stated  in  the  decla- 
ration, that  A.^  drew  a  bill  payable  to  B.,  and  that  B.  in- 
dorsed it,  his  own  hand'writing  being  thereunto  subscribed : 

but,  when  the  bill  was  produced,  it  appeared  to  have  been 

f 

h  Langston  ▼.  Coniey,  4  Campb.  176.  June,  1805,  per  Gnnt,  Matter  of  Uic 

i  Rusbton  ▼.  Aspiuall,  Doug.  679.  Roll^  M^. 

k  LiAdo  ¥.  Bttigos,  Privy  CoubcU,  28    1  Levy  ▼.  WUiod,  5  Etp.  N.  P.  C.  ISO.    - 

£IWBbo(oucb»C.J. 


BILLS  OF  EXCHANGE. 


877 


indorsed  by  I,  Sy  hy  procuration  from  B. :  the  vanance 
was  holden  to  be  fatal.  But  where  the  declaration  stated  * 
that  the  payee  indorsed  the  bill  "  his  own  proper  hand^wrii^ 
ing  being  thereunto  sahscrihed**  and  it  appeared  that  the 
indorsement  was  in  the  hand- writing  of  the  payee's  wife,  but 
that  the  defendant,  when  acquainted  with  this  circumstance, 
promised* to  pay  the  bill;  Lord  Ellenborough  said,  he 
thought  it  would  be  too  narrow  a  constructioh  of  the  words 
own  hand,  to  require  that  the  name  should  be  written  by  the 
party  himself,  and  he  was  inclined  to  think,  it  would  be 
enough  to  shew  the  name  written  by  an  authorized  agent ; 
but  that,  at  any  rate,  the  defendant  could  not  be  allowed  to 
take  the  objection,  after  a  promise  to  pay,  made  with  a 
knowledge  of  all  the  facts.—- In  Heys  v.  fieseltine  and  ano- 
ther', where  it  was  averred  that  the  defendants  accepted  the 
bill,  and  the  acceptance  was  by  an  agent  thus,  **  for  HeseU 
.tine  and  Co.  John  Wilson  :**  Lord  Ellenborough  was  of  opi- 
nion, that  the  evidence  supported  the  declaration;  ob- 
serving that  if  the  defendants  accepted  the  bill  by  an  agent, 
in  contemplation  of  law,  they  accepted  it  themselves:  and 
it  was  a  general  rule  in  pleading,  that  facts  might  be  stated 
according  to  their  legal  effect. 

In  a  case  where  the  indorser^s  name  bad  been  put  on  the 
)>aper  before  the  bill  was  drawn,  and  it  was  stated  in  the 
declaration  that  the  indorsement  was  made  after  the  draw- 
ing the  bill,  the  variance  was  holden  to  be  immaterial*.  So 
where  the  indorsement  was  stated  to  have  been  made  before 
the  bill  became  due,  and  it  appeared  in  evidence  to  have  been 
made  after  the  bill  b€<»me  due,  this  was  holden  not  to  be  a 
material  variance  ^. 

When  the  action  is  brought  between  the  immediate  par- 
ties to  the  bill,  it  is  usual  to  subjoin  such  counts  as  will  em- 
brace the  consideration  for.whicn  the  bill  has  been  given:  for 
as  the  bill  does  not  merge  the  original  demand,  if  the  plain- 
tiff fail  in  substantiating  in  evidence  the  special  count,  be 
may  resort  to  evidence  on  the  common  counts  (62). 

m  Helmsley  t.  Loader,  2  Camp.  N.  P.    o  RusfeU  t.  Langttd^  Doa^.  514. 

C.  460.  '  p  Young  V.  Wright,  1  Gamp.  N.  P.  C. 

n  2  Camp.  N.  P.  C.  e04. .  13if. 


(62)  In  Alves  v.  Hodgson,  7  T.  R.  241.  where  the  plaintiff  had 
declared  specially  on  a  written  contract  made  in  Jamaica,  and  on 
«  quantum  metuit,  and  was  prevented  from  establishing  the  special 
count,  because  the  contract,  by  this  laws  of  the  island  of  Jamaica* 
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Proceedings  subsequent  to  the  Declarathn.'-^Tbe  plain- 
t'rflr  having  declared,  the  defendant^  if  be  bns  not  any  de- 
fence, either  connpromises  the  action  by  paying  or  giving 
security  for  the  debt  and  costs;  or  he  lets  judgment  go  by 
default* 

If  the  holder  commences  one  action  against  the  drawer  % 
and  another  against  the  indorser,  the  court  will  stay  all  the 
proceedings  upon  payment  of  the  amount  of  the  bill  and 
the  costs  of  the  two  actions,  without  regarding  the  costs 
which  may  have  been  incurred  in  actions  brought  by  the 
holder  against  any  other  parties  to  the  bill.  But  when  the 
application  for  staying  proceedings  comes  from  the  acceptor, 
who  is  the  original  defaulter,  the  court  will  not  regard  it, 
except  upon  payment  of  the  amount  of  the  bill  and  costs  in 
a// the  actions'. 

q  Smith  ▼.  Woodcock,  4  T.  R  691.  S.    r  Admitted  per  Cv&iaoi,  in  Smith  v. 
P.  on  a  piomiBaovy  note,  Windham        Woodcock,  4  T.  U.  691 . 
▼.  Wither,  and  Windham  v.  Trull, 
SU.  515. 


was  void  for  the  want  of  a  stamp ;  it  was  holden,  that  he  might  re- 
cover oii  the  quantum  meruit.  So  where  a  promissory  note  had 
been  given  for  money  lent,  which  when  produced  in  court  was  un- 
stamped. Lord  Kenyon,  C,  J.  permitted  the  plaintiff  to  recover  on 
a  common  count  for  money  lent,  by  proving  that  when  the  money, 
for  which  the  note  had  been  given,  was  demanded  of  the  defendant, 
he  acknowledged  the  debt.  Tyte  v.  Jones,  Midd.  SittiiCgs,  1788. 
I  East* s  R.  58.  n.  (a)  Wilson  v.  Kennedy,  1  Esp.  N.  P.  C.  245.  S.  P. 
In  cases  of  this  kiud,  if  the  defendant  call  for  a  particular  of  the 
plaintiff  *s  demand,  the  causes  of  action  in  the  general  counts  ought 
to  be  stated  in  the  particular,  otherwise  the  plaintiff  will  not  be  per« 
mitted  to  go  into  evidence  on  them.  Wade  v.  Beasley,  4  JBsp. 
N.  P.  C.  7.  Kenyon,  C.  J.  If  the  plaintiff's  particular  conve^rs 
the  requisite  information  to  the  defenaant,  however  inaccurately  it 
may  be  drawn  up,  it  is  sufficient,  unless  the  defendant  will  under- 
take to  swear  that  he  has  been  misled  by  the  innaccuracy.  Day  v. 
Bower,  Sittings  after  H.  T.  1806.  EUenborough,  C.  J.  I  Campb. 
N.  P.  C.  69»  n.  And  although  the  general  rule  is,  that  the  plam- 
tiff,  who  has  delivered  an  imperfect  particular,  shall  be  restricted  in 
his  evidence,  and  not  permitted  to  recover  any  thing  ultra  the  con- 
tents of  such  particular,  yet  if  the  defendant,  in  attempting  to  defeat 
the  restricted  claim  of  the  plaintiff,  gives  him  a  better  case  than  he 
was  at  liberty  to  make  for  himself,  he  will  be  entitled  to  a  verdict 
for  all  that  is  proved  due  to  him :  what  he  could  not  have  insisted 
on  as  a  right  he  may  receive  as  a  boon.  Hurst  v.  Watkis,  M.  T. 
48  Q.  3.  B.  R.  EUenborough,  C.  J.  I  Camp.  N.  P.  C.  68.  <«  Bills  of 
particulars  are  not  to  be  construed  with  all  the  strictness  of  decla^ 
rations."    Per  Mansfield^  C.  J*  in  Brown  v.  Hodgson,  4  Taunt.  190. 
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When  the  defeodant  Buffers  judgment  lo  go  by  default, 
the  plaintiff  must,  before  he  is  entitled  to  final  judgment 
and  execution,  ascertain  the  amount  of  the  debt.  Formerly 
this  was  done  by  executing  a  writ  of  inquiry  of  damages; 
but  of  late  years,  in  the  courts  of  King's  Bench'  and  Com* 
mon  Pleas  S  and  now  in  the  Court  of  Exchequer  *,  in  actions 
upoa  promissory  notes  and  hills  of  exchange,  where  it 
appears  on  the  face  of  the  declaration,  that  the  actions  are 
brought  on  the  notes  or  bills',  and  the  money  mentioned 
therein  is  not  foreign  money,  it  is  usual  to  apply  to  the  court 
for  a  rule  to  shew  cause  why  it  should  not  be  referred  to  the 
master  in  B.  R.  and  prothonotary  in  C.  B.,  and  in.  Exchequer 
to  see  what  is  due  for  principal  and  interest,  and  why  final 
judgment  should  not  be  signed  thereon,  without  executing  a 
writ  of  inquiry,  which  rule  is  made  absolute  on  an  affidavit 
of  service,  unless  good  cause  be  shewn  to  the  contrary.  In 
vacation  time,  application  may  be  made  to  one  of  the  judges 
of  B.  R.  or  C.  B.  at  chambers^  N.  The  rule  ought  not  to  be 
applied  for  on  the  day  of  signing  interlocutory  judgment,  but 
some  day  after  ^. 

Where  the  bill  of  exchange  is  for  foreign  money*,  e.  g. 
for  Irish  money,  the  court  will  not  permit  the  master  te 
ascertain  the  value.  In  this  case,  therefore,  the  plaintiff  must 
have  recourse  to  a  writ  of  inquiry;  upon  the  execution  of 
which  it  is  now  holden  *,  notwithstanding  former  decisions 
to  the  contrary  \  that  it  is  not  in  any  case  necessary  to 
pruH  the  bill  of  exchange^'  the  bare  production  of  it  being 
sufficient;  for  by  suffering  judgment  to  go  by  default,  the 
defendant  admits  the  cause  of  action  to  the  amount  of  the 
bill.  The  bill  however  must  be  produced  to  the  juiy,  id 
order  that  they  may  see  whether  or  not  any  part  of  it  has 
been  paid. 

Evidence. 

In  an  action  by  the  indorsee  of  a  bill  against  the  acceptor*, 
it  is  not  necessary  for  the  plaintiff  to  prove  the  hand-writing 

i  Shepherd  t.  Cbaitcr,  caie  on  a  btU  of  j  Qordon  ▼.  CorbeU,  B.  R.  U.  46  G.  3. 

ezcbaniref  B.  R.  June  4tb,  1791.  4  Smitb'i  R.179. 

T.  R.  375.  B  MaunieU  t.  Lord  Haisareene,  6  T. 

t  Raihleigh  t.  Salmon,  case  on  a  pro-  R.  87» 

miMOiy  note,  C.  B*  June  16Ui,  17S9.  a  Green  ▼.  Heame,  3  T.R.  301. 

1  H.  Bl.  862.     Andrews  y.  Blake,  b  Snowdon  ▼.  Thomas,  3  Wils.  166. 

case  on  a  bill  of  exchange,  C  B.  2  B1.*R.  748.  S.  C. 

Not.  25, 1790.  1  H.  Bl  529.  c  Jen/s    v.  Fawler,   Str.  946.  conun 

u  See  Biggs  v.  Stewart,  4  Vti.  (Ex.)  Raymond,   C.  J.  London    Sitdngs. 

134.  Per  BnUer,  J.  1 T.  R.  665.  S.  Pb    Per 

X  Gishim  v.  Noed,  8T.  R.  648.  Dampier,  J.  in  Bast  ▼.  GUve,  4  M. 

andS.  13.  S.  P. 
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of  tbe  drawer,  for  when  a  bt**  is  prfcoented  for  acceptance^ 
the  acceptor  is  siippoFie<l  to  look  at  tife  hand^writing  of  the 
drawer,  and  on  that  account  be  is  precluded  from  disputing 
it  afterv/ards,  and  cannot  give  in  evidence  even  a  foifferjr  of 
such  band-writing  (63).  But  tbe  iiand-writing  of  tbe  first 
indorser  must  be  proved,  because  tbe  acceptor  is  not  sup- 
posed to  look  any  farther  than  tbe  band-writing  of  tbe 
drawer'.  Tbe  acceptance  of  a  bill  drawn  by  procuration 
admits  tbe  drawer's  hand-writing  and  the  procuration '•  But, 
although  tbe  bill  be  indorsed  by  tbe  same  procuration,  tbe 
date  thereof  not  appearing,  the  acceptance  does  not  admit' 
•  tbe  procuration  to  iiKlunse. 

Action  by  the  inHof*scc  a^fainst  the  indorser  of  a  bill  of 
exchanged  The  declaration  stated  several  indorsements 
prior  to  that  of  the  defendant,  which  \tBS  immediately  to  the 

d  Smith  T.  Chester,  1 T.  R.  854.  Coo-  e  Robinaon  t.  Yarrow,  7  Taunt.  4&5. 

per  ¥. Undo,  B.R.  London  Sittinga  f  8.C. 

after  M.  T.  52  G.  3. 8.  P.  aa  to  hand-  g  Critchlow  t.  Parry,  B.  R.  2  Camp. 

writing  of  2d  indoiaer,  being  alleged  N.  P.  C.  182. 
in  d«ci|tation. 


(63)  A  bill  of  exchange  was  shewn  to  the  defendant,  whose  name 
appeared  on  the  bill  ai  acceptor,  and  he  was  asked  whether  it  was 
his  hand-writing,  he  said  it  wai,  and  that  the  bill  would  be  duly 
paid :  Lord  EUenborough,  C.  J.  held  that  this  accredited  tbe  bill, 
and  the  plaintiff  having  been  thereby  induced  to  take  it,  the  defend- 
ant  could  not  set  up  as  a  defence  that  his  name,  as  written  on  the 
bill,  was  a  foigery.  Leach  y.  Buchanan,  4  Esp.  N.  P.  C.  226.  A 
forged  bill  was  drawn  upon  the  plaintiff,  which  he  accepted  and 
paid  to  an  innocent  indorsee,  who  had  given  a  valuable  consider- 
ation for  the  bill ;  on  discovering  the  forgery,  the  plaintiff  brought 
an  action  for  money  had  and  received,  to  recover  back  the  money  ; 
It  was  holden,  that  the  action  would  not  lie;  Lord  Mansfield,  C.  J. 
observing,  that  it  was  incumbent  on  the  plaintiff  to  have  been  satisfied 
as  to  the  drawer's  hand-writing  before  he  accepted  the  bill*  Price 
V.  Neal,  3  Burr.  1354.  1  BL  R.  390.  S.  C.  The  defendants  took 
a  bill,  accepted  payable  at  the  plaintiffs,  who  were  tbe  drawee's 
bankers,  and  indorsed  it  to  their,  the  defendant's  agents,  to  whom 
the  plaintiffs  paid  it  when  due,  and  seven  days  after  sent  it  as  their 
voucher  to  to  the  drawee,  who  apprized  them  that  the  acceptance 
was  forged.  Held  by  three  against  Cbambre,  J.  that  the  plaintiffs 
could  not  recover  from  the  defendants  the  amount  which  they  had 
thus  paid  them  on  tbe  forged  acceptance.  Smith  v.  Mercer, 
6  Taunt.  76.  Where  a  bill  of  exchange  purports  to  be  drawn  by 
a  plurality  of  persons,  and  is  so  declared  on,  the  acceptor  of  such 
bill  will  not  be  permitted  to  prove  that  the  supposed  firm  consisted 
of  one  person  only.    Bass  t.  Clive,  4  Maule  and  Sclwyn,  13. 
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plaintiff.  A  question  arose,  whether  upon  proof  of  the 
defendant's  hand-writins,  it  was  necessary  to  prove  the 
hand-writing  of  any  of  the  prior  indorsers,  and  particularly 
that  of  the  or^nal  payee.  The  plaintiff's  counsel  con« 
tended,  that  the  defendant's  indorsement  admitted  all  ante* 
cedent  indorsemeots ;  that  even  if  they  were  forged  he  would 
be  liable ;  that  he  was  to  be  considered  as  the  drawer  of  a 
new  bill  of  ^xchauMze,  and  that  his  contract  was  very  dif«* 
fefsnt  from  that  of  the  acceptor,  who  only  undertook  to 

Gy  to  the  payee  or  his  order,  and  against  whom,  there* 
re,  a  title  through  the  payee  must  be  established.  Lord 
Ellenborough  was  of  this  opinion,  and  the  plaintiff  had  a 
verdict 

.  Action  for  money  ^  paid  by  plaintiffs,  Messrs.  Forsters, 
Lubbock,  and  Co.  bauKers  for  defendant  A  bill  of  ex« 
change  was  drawn  on  defendant,  by  one  Hanley,  payable  to 
his  own  order,  which  defendi^nt  accepted,  "  payable  at 
Forsters,  Lubbock,  and  Co.  London,"  the  plaintiffs;  when 
this  bill  was  presented  at  the  plaintiffs'  house,  it  was  paid 
by  them,  and  the  action  was  brought  to  recover  the  sum  so 
paid.  Plaintiffs  proved  the  acceptance,  and  the  fact  of  pay- 
ment, and  contended  they  were  intitled  to  recover  witnout 
E roving  the  indorsement  of  the  drawer,  which  was  upon  the 
ill  at  the  time  it  was  paid  bv  them,  alleging  that  the  bill, 
when  presented,  being  prima  facie  in  a  negotiable  state, 
they  were  authorized  to  pay  it,  and  were  not  bound  to  in* 
quh^  into  the  title  of  tbe  holder;  but  Lord  EUenborough 
ruled  that  it  was  necessary  to  prove  tbe  first  indorsement 

In  an  action  against  the  drawer  of  a  bill ',  it  wad  holden, 
that  payment  of  money  into  court,  upon  the  whole  declara- 
tion, was  such  an  admission  of  the  cause  of  action  as  super- 
seded tbe  necessity  of  proving  the  hand-writing  of  the  drawer. 

The  copy  of  an  original  letter  giving  notice  of  the  dishonour 
of  a  bill  ^18  admissible  in  evidence  without  notice  given  to 
produce  the  original 

In  an  action  against  the  drawer  of  a  foreign  bill  \  the  pro- 
test being  part  of  the  custom  of  merchants  with  respect  to 
foreign  bills,  must  be  proved  (64),  if  the  bill  has  been  drawn 

h  Fonter  ▼.  Cltmenti,  B.  R.  London    It  Kf  ne  ▼.  Beaumoat,  3  Brod.  ft  Bingii. 
Sittingi  after  H.  T.  1809.    2  Camp.       288.    By  C.  P.  after  oonftrence  with 

i  Qiittoidgpe  Y.  Smith,  2  H.  Bi.  374.         1  QaU  V.  Walth,  6  T.  R.  839. 


(64)  If  in  a  decl^iration  on  an  inland  bill  of  exchange,  a  protest 
and  notice  thereof  be  set  forth,  the  plabtiff  must  prove  them ;  in- 
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for  actual  value  in  the  hands  of  the  drawee ;  but  not  other-^ 
wise*.  A  promise  by  the  drawer",  after  the  bill  is  due,  that 
he  will  pay  it,  supereedes  the  necessity  of  producing  the 
protest ;  for  in  such  case  it  will  be  presumed  from  the  party's 
not  objecting  to  the  want  of  a  protest  at  the  tiase  when  he 
made  the  promise,  that  he  has  received  due  notice  of  diaho- 
nour  by  a  protest  regularly  drawn  up  by  a  notary.  The  pre- 
sentment  of  &  foreign  bill  in  England  must  be  proved  in  the 
same  manner  as  if  it  were  an  inland  bill.  A  notarial  protest 
under  seal  is  not  evidence  of  such  presentment  ^ 

In  an  action  by  the  bolder  a&:aiii8t  the  drawer*,  the  ac- 
ceptor is  a  competent  witness  to  prove  that  the  drawer  had 
not  any  effects  in  his  hands,  and  thereby  to  relieve  the  holder 
from  the  necessity  of  proving  notice  of  dishonour  t  for  though 
fay  supporting  the  action  against  the  drawer,  be  relieves  him^ 
self  from  an  action  at  the  suit  of  the  holder,  he  at  the  same 
time  gives  an  action  against  himself  ^t  the  suit  of  the  drawer, 
in  which  the  evidence  he  has  given  of  the  want  of  consider- 
ation will  not  avail  him,  for  that  ftict  must  be  proved  by  ano<* 
tber  witness. 

In  an  action  by  the  indoreee  against  the  acceptor,  the  de« 
fendant  may  call  the  payee  and  indorser  to  prove  that  the 
bill  was  void  in  its  creation,  as  being  drawn  in  London  with- 
out a  stamp,  though  dated  abroad  4. 

So  in  an  action  by  an  indorsee  of  an  accommodation  bill, 
payable  to  the  drawer's  own  order,  against  the  acceptor,  it 
was  bolden»  that  the  drawer  who  had  indorsed  the  bill  to  the 
plaintiff  might  be  a  witness  to  prove  that  the  bill  was  given 
by  him  to  the  plaintiff  on  an  usurious  consideration,  the  wit- 
ness having  been  released  by  the  acceptor  %  or,  without  a 
release,  to  prove  that  there  was  usirry  in  the  discount  of 
the  bill  by  the  witness*. 

In  an  action  by  indorsee  against  drawer,  the  payee  and  in- 

m  Leggtt  ▼.  Thoipe,  12  Eait»  171.  2       C.J.    See.aliO  WvAvja  r.  St.  <i«ift> 

Cunp.  N.  P.  C.  310. S.  C  tio,  2  |^p.  N.  P.  C.  615. 

n  Gibbon  y.  Ooggoii,  2  Camp.  N.  P.  C.  q  Jordaine  y.  Lashbiook,  7  T.  R.  601. 

ISS.  r  Rioh  ▼.  XoppiaVt  Peaked  If.  P«  C* 
o  Cbctmer  ▼.  Nojeti  4  Ctmp.  ^29.  per       224. 1  £q>.  N.P.  C  177.8.  C. 

Lord  EUenborougb,  C.  J.  i  Braid  ▼.  Ackennan^  5  fiip.  K.  P.  C' 
p  Btaplei  T.  Okinct,  1  Eip.  N.P.  C.        119. 

332.  Peakc't  Evid.  154,6.  per  KenyoD, 


^*— 


asmuch  as  protests  on  inland  bills  of  exchange  are  material,  enti- 
tling the  holder  to  costs  under  Stat  9&1^W*^.  e.  l7.«Bd^li4 
Ana.  c  9.  Per  Lord  KenyoD»C,  J*  in  Boulagery.Talleyraad,  2  Esp. 
K  P.  C.  650. 
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doner  was  hoIdcQ^  to  be  a  competent  witness  to  prove  that 
the  defendant  had  acknowledged  his  liability  and  promise  to 
pay  the  bill. 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange,  drawn  without  consideration,  the  payee  who  in- 
dorsed it  to  the  plaintiff,  in  payment  of  goods,  is  a  com- 
petent witness  to  prove  the  consideration  for  thfe  indorse- 
ment ".  But  in  an  action  by  the  indorsee  a^inst  the  maker 
of  a  promissory  note,  without  original  consideration,  if  the 
payee  has  become  bankrupt,  and  obtained  his  certificate  sub» 
sequently  to  the  date  of  the  note,  he  is  not  a  competent  wit- 
ness for  the  defendant*, 

A  bill  of  exchange  payable  to  the  order  of  the  drawer,  may 
be  given  in  evidence  under  the  count  for  money  had  and  re-, 
ceived,  in  an  action  brought  by  the  drawer  and  payee  against 
the  acceptor  ^ 

Recovery  of  Interest. — On  bills  of  exchange  payable  at  a 
day  certain,  and  not  carrying  interest  on  the  face  of  them, 
interest  is  recoverable  from  the  day  on  which  the  bills  be- 
come due  (65). 

t  Steveni  ▼.  L/Dch,  2Caap.  N.P.  C.  tingt,  in  H.T.  1809.  Cor.  Bayley,  J, 

332.  ib  n.         , 

tt  Shuttlvworth  T.  Stfephcoi,  1  Camp,  y  TbotBpM>av.flAoi]g;a]i,30anip.N.P.C. 

N.P.C.407.  101. 
z  Maundrell  ▼.  Keanett,  Ix>Ddon  6it- 


(65)  The  general  rule  at  the  present  day,  with  respect  to  the  al- 
lowance of  interest,  is  much  narrower  than  it  was  formerly.  The 
modem  doctrine  ia,  that  interest  ought  to  be  allowed  in  those  cases 
only,  where  there  is  a  contract  for  payment  of  money  on  a  certain 
day,  as  on  bills  of  exchan^  and  promissory  uotes ;  or  where  there 
has  been  an  express  promise  to  pay  interest ;  or  where,  from  the 
course  of  dealii^  between  the  parties,  it  may  be  inferred,  that  this 
was  their  intention ;  or  where  it  can  be  proved,  that  interest  has 
been  actually  made  of  the  money*.  Hence  upon  a  mere  simple 
contract  of  money  lent  without  an  agreement  tor  payment  of  the 
principal  at  a  certain  time,  or  for  interest  to  run  immediately,  or 
under  special  circumstances,  whence  a  contract  for  interest  may  be 
inferred,  interest  is  not  allowablef*  In  a  contract  for  the  safe  of 
goods,  although  a  particular  time  be  Kraited  for  payment  of  the 
price,  yet  the  vendor  is  not  entitled  to  interest  on  the  price  from 
that  time$.    But  where  the  goods  are  to  be  paid  for  by  a  bill,  in« 

*  Per  LcMd  EUenbocougfa,  C.  J.  in  De  HavUland  t.  Bowerbaak,  1  Casp» 
N.P.C.51. 

t  Colton  V.  Bragf  ,  16  East,  223. 

I  Gonlon  v.  Swan,  B.  R.  E.  T.  53  0. 3.  2  Camp.  N.  P.  C.  429.  12  East,  410. 


3S4  BILLS  OF  EXCHANGE. 

Bill  was  drawn  at  Barbadoes  on  the  8th  February,  1809* 
on  a  bouse  in  London,  payable  to  the  plaintiff  at  sixty  days 
sight;  the  bill  was  refused  acceptance  on  the  I7th  April,  1809, 
and  was  afterwards  presented  for  payment  on  the  19tb  June 
following.  Lord  EllenboroughMefb  the  question,  from  what 
period  the  interest  was  to  be  calculated,  to  the  special  jury, 
who  said  that  the  holder  of  the  bill  was  entitled  to  .£10  per 
cei)t  on  the  principal,  as  damages,  Bnd  that  interest  was  to  be 
allowed  only  from  the  time  when  the  bill  was  presented  for 
payment* :  but  in  a  subsequent  case  *,  when  the  holder  did 
not  claim  any  per  centage  upon  the  principal  as  damages,  he 
was  allowed  interest  from  the  time  the  bill  was  dishonoured  for 
non*  acceptance. 

The  drawer  of  a  bill  which  is  dishonoured  by  the  acceptor, 
is  not  liable  to  pay  interest  for  the.  time  which  elapses  between 
the  day  whereon  the  bill  becomes  due,  and  the  day  when  the 
drawer  receives  notice  of  the  dishonour^. 

Formerly  interest  was  computed  from  the  day  on  which 
the  principal  became  due,  to  the  time  of  commencing  the 
action;  but,  according  to  Robinson  v.  Bland,  2  Burr.  1805» 
interest  ought  to  be  carried  down  to  the  day  on  which  judg- 
ment is  signed  {66)* 

This  period  for  the  computation  of  interest  was  recognized 
by  Butler,  J.  in  Frith  v.  Leroux,  2  T.  R.  58.  where  that 

s  Gantt  T.  Mackenzie,  3  Camp.  N.  P.  C.       a  Hairuon  t.  Dickson,  ib.  62.  n. 
61.  b  Walker  y.  Barnes,  6  TauDt.  240. 


terest  is  recoverable  from  the  time  when  the  bill,  if  given,  would 
have  become  due,  even  in  an  action  for  goods  sold  and  delivered* 
Marshall  v.  Poole,  13  East,  98.  Porter  v.  Palsgrave,  2  CaiAp.  N. 
P*  C.  472.  And  in  such  cases  interest  will  be  allowed,  although 
the  defendant  has  not  accepted  the  goods,  in  an  action  for  not  ac* 
cepting  the  goods*  Boyce  v.  Warburton,  2  Camp.  N.  P.  C.  480. 
Bankers  cannot  charge  interest  upon  interest  upon  money  advanced 
by  them  without  an  express  contract  for  that  purpose/  Dawes  v. 
Pmner,  2  Camp.  N.  P.  C.  486. 

(66)  It  must  be  ot3served,  that  in  Blaney  v.  Hendrick,  C.  B.  E. 
11  Geo.  3.  3  Wil.  205.  2  Bl.  R.  761.  S.  C.  where  it  was  hojden^ 
that  in  assumpsit  on  an  account  stated  between  merchant  and 
merchant,  the  jury  on  the  execution  of  the  writ  of  inc^uiry  might 
give  interest  from  the  day  the  account  was  stated,  the  interest  was 
carried  down  to  the  time  of  bringing  the  action  according  to  WiU 
son^s  Report,  and  down  to  th^  ^me  of  the  inquisition,  according  t« 
Blackstone*s  Report. 
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learned  judge  Mid,  that  on  debts  cerrying  interest,  the  jury 
are  now  directed  to  give  interest  in  damages  up  to  the  day  on 
-which  judgment  may  ie  signed. 

Upon  promissory  notes  payable  upon  demand,  interisst  is 
due  only  rlrom  the  time  of  the  demand ;  but  upon  proniis^ry 
notes  payable  at  a  certain  day,  interest  is  due  from  that  day , 
though  there  be  no  demand ;  because  the  person  who  is  to 
pay,  is  in  this  case  bound  to  find  out  the  other,  and  pay  it  at 
the  day  *- 

Where  money  due  on  a  balance  of  accounts  is  awarded  to 
be  paid  on  a  particular  day,  and  at  a  particular  place,  if  duly 
demanded  there  on  the  day,  it  carries  mterest  from  that  day'. 

Where  the  terms  of  a  promissory  note  are,  that  it  shall  be 
payable  by  instalments  *,  and  on  failure  of  payment  of  any 
instaiknent  the  whole  is  to  become  due,  interest  becomes  pay- 
able from  the  time  of  the  first  default 

■ 

Under  a  particular  of  the  plaintiff's  demand  ^  stating  that 
the  action  was  brought  to  recover  the  amount  of  a  note,  in- 
terest  (although  not  claimed  eo  nomine  in  the  particular,)  is 
recoverable,  as  arising  out  of  the  principal  demanded  by  the 
particular.  * 


IX.  Of  the  Nature  of  a  Promissory  Noie^^tat.  3  and  4 
Ann.  c.  9.  ^- 1.  placing  promissory  Notes  on  the  foot' 
ingof  Inland  Bills  of  Exchange — What  are  negoti- 
able Notes  within  the,  Statute^^Of  Bankers*  Notes 
— Joint  and  several  Notes — Consider ation^^tamp* 

A  PROMI8SORT  note  is  a  promise  in  writing  to  pay  to  A. 
or  Older,  or  to  A.  or  bearer,  a  sum  of  money,  either  at  sight, 
x>i  at  a  certain  time  after  sight,  or  after  date,  or  on  demand. 

It  having  been  holden,  in  the  case  of  Clerk  v.  Martin,  §alk. 
129,  and  in  other  cases,  that  the  payee,  and  in  BuUer  v.  Crips, 
6  Mod.  29.  that  the  indorsee  of  a  promissory  note,  payable  to 
order,  could  not  maintain  an  action  against  the  maker  thereof, 

e  For  Cur.    Brocket  ▼.  Aicher,  M.  6.  e  Blake  ▼.  Lawrence,  4  Esp.  N.  P.  C 
Geo.  1.  147.    Ellenborough,  C.  J. 

d  Pinhocn  y,  TuckingtoD,  3  Camp.  N.  f  S.  C. 
P.  C.  468. 

C  c 
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■uch  note  not  beii^  witbin  the  cuslom  of  tnercbUiU ;.  it  wat, 
for  the  purpose  of  encouraging  trade  and  commerce,  by  per- 
mitting promissory  notes  to  be  negotiated  in  like  manner  as 
inland  bills  of  exchange,  enacted  by  stat.  3  and  4  Ann.  c.  9. 
B.  1.  "  That  all  notes  (6?)  in  writing,  made  and  signed  (68) 
by  any  person  or  persons,  body  politic  or  corporate,  or  by 
tbe  servant  or  agent  of  any  corporation,  baaker,  goldsmitn, 
merchant,  or  tnuler,  usually  entrusted  by  them  to  sign  such 
notes  for  them,  whereby  such  person,  &c.  or  their  serrant  or 
agent,  promise  to  pay  to  any  other  person  or  persons,  body 
politic  and  corporate,  or  order,  or  bearer,  the  money  men- 
tioned in  such  note,  shall  be  construed  to  be,  by  virtue  tnereof, 
due  and  payable  to  such  person,  &c.  to  whom  the  same  is 
made  payable :  and  also  such  note,  payable  to  any  peraon,  &c. 
or  oraer,  shall  be  assignable  or  indorsible  over  in  the  aatae 
manner  as  inland  bills  of  exchange  are,  or  may  be,  by  the 
custom  of  merchants ;  and  the  person,  tic  to  whom  tbe 
money  is  payable,  may  maintain  an  acti<Mi  iot  the  same  in 
SHch  manntT  at  he  might  upon  any  inland  bill  of  exchange, 
made  according  to  the  custom  of  merchants ;  and  the  persoa, 
'&c.  to  whom  such  note  is  indorsed  or  aaaigned,  may  maintain 
an  action,  either  against  the  person,  &c.  wno  or  whose  servant 
or  agent  signed  such  note,  or  agaiust  any  of  the  persons  who  in- 
dorwd  the  same,  at  in  cases  of  inland  bills  o/  exchange,  and 
the  plaintiff  shall  recover  damages  [60]  and  costa  of  suit ;  and  in 


(67]  In  Pollard  v.  Hernw,  3  Bos.  and  Pul.  335.  an  actioo  was 
brougfit  on  a  promissory  note  made  at  Paris,  and  payable  there  or 
in  London.  The  plaintiff  recovered,  and  no  objMtioa  was  mied  on 
the  ground  of  its  being  a  foreign  note.  In  Hauriet  v.  Morria,  Lon- 
don Sittings  a&er  M.  T.  53  U.  3.  3  Camp.  N.  P.  C.  303.  an  action 
was  broi^nt  on  a  promissory  note  made  at  Paris  and  the  plaintiff  re- 
covered. The  place  of  date  was  not  mentioned  in  tbe  declaration  ; 
but  Lord  Etlennorough  beld  tbe  omission  to  be  immateriaj.  And  in 
a  late  case  of  Milne  v.  Graham,  B.  R.  H.  3  &  4  &  4.  it  ms  ex- 
preMtydetermined  that thbitatote  extends  tonotes  made  inafoieiga 
country.  The  note  on  which  the  question  was  raised,  was  made  at 
Dundee  in  Scolbnd. 

(68)  Declaration  that  defendant  made  a  note,  et  monu  sud  pro- 
prid  tcriptU.  It  was  objected,  that  since  this  statute,  plaintiff 
should  have  averred  that  defendant  stoned  the  note  ;  but  the  court 
held  it  to  be  well  enough,  because  laid  to  be  written  with  his  own 
h*nd.  Taylor  v.  Dobbins,  1  Str.  399.  7  Geo.  — .  S.  P.  on  de- 
murrer.    Elliott  v.  Cooper,  Ld.  Raym.  1376. 

(69)  From  this  word  '*  dam^es,"  it  ha*  been  inferred,  dnt  dobt 


-1 

i 


\ 


h  Bmitli  y.  Kendal,  6  T.  R,  123.  S.  P.    k  Chndwick  ▼.  Allen,  Str.  706. 
per  Hardw.  C.  J.  Cnnujngham  Billi    1  -Cttbom*  v.  Dutton,  Scaec.  M.  1. 
of  Ex.  127.    See  also  Moor  ▼.  Faio,        Geo.  2.  MSS. 
Ga.  Temp.  Hardw.  288.  where  Hard- 
wicke,  C.  J.  eaid  this  point  had  been 
ruled  often. 


will  not  He  vpon  a  pvomissorv  note,  because  damages  are  never  re- 
coTered  in  debt  See  1  Mod.  Entr.  312.  pi.  14.  bnt  in  Bishop  v. 
Yonnfir,  2  Bos.  &  Pul.  78.  it  was  holden,  that  debt  might  be  main- 
tuned  by  the  payee  iqi^atnst  the  maker  of  a  promissory  note,  expres- 
sing a  consideration  on  the  face  of  it,  as  where  it  was  expressed  to  be 
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case  of  nonsuit  or  verdict  against  plaintiff,  defendant  shall  re- 
cover costs."  ^ 

The  foregoing  statute  being  a  remedial  law,  and  made  for 
the  encouragement  of  trade  and  commerce,  the  courts  have 
construed  it  liberally. 

Hence  a  note,  promising  to  account  toith  J.  S.  or  order,  has 
been  construed  as  a  promise  to  pay  J.  S.  or  order,  and  within 
the  meaning  of  the  statute>^. 

So  a  promissory  note,  payable  to  B  ^  (omitting  the  words 
^'  or  order,")  three  months  after  date,  was  holden  a  good  note, 
within  the  statute,  and  it  was  adjudged,  that  it  mighi  be  de- 
clared on  as  such  by  the  payee. 

So  where  the  promise  was  by  A.*  to  pay  so  much  to  B«, 
for  a  debt  due  from  C.  to  B*,  it  was  holden,  that  it  was  within 
the  statute,  being  an  absolute  promise,  and  every  way  as  ne- 
gotiable as  if  it  had  been  generally  for  value  received. 

So  where  the  notice  was  in  this  form^,  "  I  do  acknowledge 
that  Sir  A.  C.  has  delivered  to  me  all  the  bonds  and  notesi  for 
which  4001.  were  paid  to  him  on  account  of  Col.  S.,  and  that 
Sir  A.  delivered  me  Major  G.'s  receipt,  and  bill  on  me  for  lOl.; 
which  101.  and  151.  58.  balance  due  to  Sir  A.  I  am  still  in- 
debted, and  do  promise  to  pay."  On  demurrer  to  the  decla- 
fation,  the  note  was  adjudged  good. 

So  where  the  note  set  forth  in  the  declaration  was^  **I 
do  acknowledge  myself  to  be  indebted  to  A.  in  «£  ^to  be 
paid  on  demand  for  value  received."  On  demurrer  to  the 
declaration,  the  court,  after  solemn  argument,  held  that  this 
was  a  good  note  within  the  statute,  the  words  **  to  be  paid  " 
amounting  to  a  promise  to  pay ;  observing  that  the  same 
words  in  a  lease  would  amount  to  a  covenant  to  pay  rent 
■ 

g  MoKiee  ▼.  Lea,  S  Mod.  86t.    1  Str.    i   Popplenell  r.  Wilton,  B.  R.  8U:. 
Ld.  Kaym.  1396, 7.  284.  on  error  from  C.  B. 


for  value  received. 

C  c  2 
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This  statute,  however,  extends  to  such  notes  only  as  con- 
tain an  absolute  promise  to  pay  money  at  all  events  "» (and  not 
a  promise  depending  on  a  contingency,)  and  where  the  money 
at  the  time  of  the  giving  the  note,  hiecomes  due  and  payable 
by  virtue  thereof,  so  are  the  words  of  the  statute)  and  not 
where  it  becomes  due  and  payable  by  virtue  of  a  subsequent 
contingency,  which  may  perhaps  never  happen,  in  which 
case  the  money  would  never  become  payable  (70). 

On  this  ground  the  following  notes  have  been  adjudged  not 
to  be  negotiable  notes  within  the  statute,  viz* 

A  promise  by  defendant  to  pay  to  plaintiff  261.*  within  a 
month  after  Michaelmas,  if  the  defendant  did  not  pay  the  961. 
for  which  the  plaintiff  stood  engaged  for  his  brother  L  B. 

A  promise 'to  pav  A.  B.  £  value  received%  on  the  death 
of  C.  D.  provided  be  leaves  either  of  us  sufficient  to  pay  the 
said  sum,  or  if  we  shall  be  otherwise  able  to  pay  it 

A  promise  to  pay  A.  or  B.  and  C.  £        value  received'. 

A  promise  to  pay  money  within  so  many  days  after  the 
maker  of  the  note  should  marry  \ 

So  where  the  promise  was  to  pay  A.  F.  ^  out  of  the 

maker*8  money  that  should  arise  from  his  reversion  of   £ 
when  sold :  the  declaration  averred  the  sale  of  the  reversion: 
yet  it  was  holden,  that  the  note  could  not  be  declared  on  as 
a  negotiable  note  under  the  statute,  because  the  money  was 
to  be  paid  only  on  a  contingency'. 

A  similar  decision  was  made  in  Hill  v.  Halford',  2  Bos.  & 

Pul.  413.  where  a  promise  was  to  pay  £        ,  on  the  sale  or 

^  produce,   immediately  when  sold,  of  the  White  Hart,  St, 

A 1  ban's,  Herts,  and  the  goods  therein,  although  it  was  averred 

in  the  declaration,  that  the  house  and  goods  were  sold. 

mWilles,  C.J.  in  deli?eh8f  the  opi-  p  BlanckeDhageny.  Bluttde]I,8B.ltA. 

nion   ef  the  court,   in  Coleban  ▼.  417. 

Cooke,   H.  16  G.  2.  C.  B.  Willes,  q  Beardesley  ▼.  Baldwin,  Str.   1151. 

308.  7Mod.  417.  octed. 

n  Appleby  y.  Biddle,  B.  R.  H.  3  Geo.  1 .  r   Carloa  v.  Fancourt,  5  T.  R.  482. 

MS.  1   Hill  ^  Halfoxd,2Bot.andPul.413. 

o  Roberts  ▼.  Peake,  1  Burr.  323.  (in  the  £xch.  Ch.)  on  error  from 

B.  R. 


(70)  Before  the  statute  of  Ann,  a  promise  to  pay  A.  or  his  as^i- 
signs  a  sum  of  money  within  a  certain  time  after  defendant  should 
be  lawfully  married  to  £.  S.  was  hotden  not  to  be  a  good  note  ; 
because  to  pay  money  on  such  a  contingency  could  not  be  called 
trading,  and  therefore  not  within  the  custom  of  merchants.  Ptar* 
%ony.  Garrett,  4  Mod.  242. 


• 


• 


< 

> 


> 
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*  In  a  case  where  the  instrument  acknowledged  to  have  bor- 
rowed and  received  £  in  drafts  payable  to  the  defend- 
ants at  a  future  day,  which  the  defendants  promise  to  pay 
with  interest;  it  washolden  that  this  was  a  special  agree- 
ment, and  not  a  promissory  note ;  for  the  money  was  not  to 
be  paid  at  all,  unless  the  drafts  were  honoured'. 

Upon  an  instrument  in  the  common  form  of  a  joint  and 
several  promissory  note,  signed  by  A.  B.  and  C,  there  was  an 
]ndo]:8ement  (written  as  appeared  in  proof,  before  B.  and  C. 
had  signed  the  note)  stating  that  the  note  was  taken  as  a 
security  for  all  balances,  not  exceeding  thesum  specified  in  the 
note,  which  A.  might  owe  to  the  payee ;  that  the  note  should 
be  in  force  for  six  months,  and  no  money  liable  to  be  called 
for  sooner  in  any  case :  an  action  having  been  brought  by 
the  payee  against  B.,  the  first  count  stating  the  note  as  payable 
on  request,  and  a  second  as  payable  six  months  after  date ; 
Lord  Ellenborough,  C.  J.  held,  that,  although  the  instrument 
possibly  might  have  been  considered  as  a  promissory  note  in 
the  hands  of  a  bond  fide  holder,  who  had  received  it  as  such, 
yet  as  between  the  immediate  parties  it  could  only  be  consi- 
dered as  an  agreement,  for  aa*to  them  the  indorsement  must 
be  incorporated  with  the  body  of  the  note ;  and  consequently 
an  action  could  not  be  maintained  upon  it  without  an  agree- 
ment stamp  V 

An  instrument  purporting  on  the  face  of  it  to  be  a  promis- 
sory note,  payable  absolutely  for  the  price  of  goods,  but  having 
an  indorsement  upon  it  (written  before  t*he  note  was  signed,) 
stating  that  it  was  given  on  condition  that  if  any  dispute  arose 
about  the  sale  of  goods,  it  should  be  void,  is  not  a  negotiable 
note*. 

2.  A  promissory  note  must  be  for  the  payment  of  money 
only. 

Hence  on  error  from  C.  B.  it  was  holden^,  that  a  note  to 
delher  up  horses  and  a  wharf,  and  pay  money  at  a  particular 
day,  could  not  be  declared  on  as  a  note  within  the  statute. 

And  a  similar  determination  was  made*,  where  the  promise 
was  to  pay  SOOl.  to  A.  or  order,  in  good  East  India  bonds. 

So  where  the  promise  was  to  pay  J.  S.  so  much  money*,  or 

t  WilUamBon  v.  BeoDet,  3  Camp.N.  z  Moott.  Vanlute,  E.  1  G.  1.  C.  B. 

C.417.  BuH.  N.  P.272. 

u  Leeds  v.  Lancashire,  3  Camp«  N.  P.  a  Smith  y.  Boheme,  (reported  as  to 

C.205.  the  argument)  in  Gilb.  R.  93.  cited 

X  Hartley  ▼.  Wilkinson,  4  M.  and  S.  25.       in  aiigfuroent  in  Lord  Raym.  1362  & 
y  Martin  ▼.  Cbaunt^,  Str.  1271.  1396. 
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to  render  the  body  of  J.  N»  to  prison  before  such  a  day,  tfie 
note  was  bolden  bad ;  because  tbe  note  was  not  necessarily 
and  originally  for  tbe  payment  of  money,  but  by  matter  e» 
poH  facto  became  a  note  for  payment  of  money  only,  tiz.  the 
body  not  being  surrendered  to  prison. 

3.  It  must  not  be  payable  out  of  a  particular  fund,  which 
may  or  may  not  be  productive.  Statement  of  the  considera* 
tion,  however,  for  which  a  note  was  made,  will  not  vitiate  it* 

On  this  principle*,  a  promissory  note  to  pay  a  sum  of 
money  three  months  after  date,  for  value  received,  of  the  pre- 
mises in  Rosemary  Lane,  late  in  the  possession  <^  T.  R.  was 
holden  a  good  note  within  the  statute. 

In  the  following  cases  the  principle  before  laid  down  was 
I'ecognized,  but  the  notes  were  adjudged  good. 

A  promissory  note  was  given  to  an  infant',  payable  whea 
he  should  come  of  age,  viz.  on  such  a  day  in  such  a  year ; 
this  was  holden  good  ;  for,  per  Denison,  J.  here  is  no  condi« 
tion  or  uncertainty,  but  it  is  to  be  paid  certainly  and  at  all 
events,  only  the  time  (tf  payment  is  postponed. 

So  where  plaintiff  declared  in  tbe  1st  count  on  a  promissory 
note*,  dated  97th  May,  1732,  whereby  defendant  promised 
to  pay  to  H.  D*  or  order,  150  guineas,  ten  days  after  the  death 
of  his  father  John  Cooke,  for  value  received,  which  note,  after 
tbe  death  of  the  father  (which  was  laid  to  be  the  2d  April, 
1741),  was  duly  indorsed  by  D.  to  plaintiff;  and  in  the  2(1 
count,  on  a  promissory  note,  dated  15th  July,  1739,  whereby 
defendant  promised  to  pay  H.  D.  or  order,  six  weeks  after  the 
death  of  his  father,  50  guineas,  for  value  received,  the  like  in- 
dorsement laid  after  the  death  of  the  father  as  before ;  after 
a  general  verdict  for  plaintiff  on  both  notes,  it  was  insisted 
for  defendant,  in  arrest  of  judgment,  that  these  notes  were  not 
within  the  statute  S  and  4  Ann.  c.  9.  After  three  arguments^ 
Willes,  C.  J.  delivered  the  opinion  of  the  court  in  favour  of 
tbe  plaintiff,  on  the  ground  that  the  notes  did  not  depend  on 
any  contingency ;  that  there  was  a  certain  promise  to  pay  at  ^ 
the  time  of  giving  the  notes,  and  the  money  by  virtue  thereof* 
would  become  due  and  payable  one  time  or  other,  though  it 
was  uncertain  when  that  time  would  come ;  that  there  was 
not  any  weight  in  the  objection  that  the  maker  might  have 
died  before  his  father,  in  which  case  th^  notes  would  have 


o- Burcbell    ▼.   Slocock,   Lord   R«.jm.  e  Colehan  v.Cooke,  H.  ISO.  2.  C.  B* 

1545.  cited  by  Kenyon,  C.  J.  6  T.  R.  WUles,  3d3.    Affirmed  on  error  m 

124.  B.  R.  M.  IS  G. 2.  SU.  1217. 

d  Gois  ?.  Nelson^  1  Burr.  226.  f  SceStr.  1217. 
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been  of  no  value,  because  the  same  might  be  said  of  anv 
note  payable  at  a  distant  time,  that  the  maker  might  die  worth 
nothing  before  the  note  became  payable.  He  added,  that  the 
court  Uiought  that  the  averment  of  the  death  of  the  father  be- 
fore the  indorsement  did  not  make  any  alteration ;  because 
they  weie  of  opinion,  that  if  the  notes  were  not  within  the 
statute  ab  initio,  they  could  not  be  made  so  by  any  subse* 
quent  contingency. 

So  where  the  note  was  to  pay  within  a  certain  time  after 
such  a  ship  was  paid  off* ;  it  was  holden  good ;  because  the 
ship  would  certamly  be  paid  off  one  time  or  other  (71). 

See  further  on  this  sutgect,  Hausoullier  v,  Hartsinck,  7  T* 
R.  73S. 

-    g  Andrews  v.  FraxikliDy  H.  3  Geo.  1 .  B.  R. 

-  ■         ...        i.»i  ill    ■  ■    ■     »■■  ...  .  ■  ■ 

(71)  In  Strange's  report  of  this  case,  1  Str.  p.  24.  the  opinion 
of  the  court  is  thus  given :  *'  the  paying  off  the  ship  is  a  thing  of  a 
public  nature,  and  this  is  negotiable  as  a  promissory  note.**     I  have 
stated  the  case  as  it  was  ctt^  by  Willes,  C.  J.  delivering  the  opi- 
nion of  the  court  in  Coleban  v.  Cooke,  Willes,  399.     See  also  Mr. 
Hume  CampbelPs  argument  in  Evans  v.  Underwood,  1  Wils.  263. 
where,  in  citing  this  case,  he  states  the  opinion  of  the  court  to  have 
been  that  the  note  was  within  the  statute  and  negotiable,  hecaus$ 
(Ac  paying  off  the  ship  wa$  morally  certain.     The  same  point  was 
decided  by  mrdwicke,  C.  J.  in  Lewis  v.  Orde,  Middx.  Sittmgs, 
8  Geo.  2.    The  note  was  in  this  form  ;  **  I  promise  to  pay  J.  S. 
£11  at  the  payment  of  the  ship  Devonshire,  for  value  received.** 
Willes,  C.  J.  in  Coleban  t.  Cooke,  Willes,  399,  says,  this  case  was 
determined  on  the  same  reason  as  Andrews  v.  Franklin,  viz*  that 
the  ship  would  certainly  he  paid  off  ons  tkne  or  other,  which  seems  to 
be  the  true  reason ;  but  in  the  report  of  Lewis  v.  Orde,  Diet  Trade 
&Com.  261.  copied  by  Cunninsham,  p.  127.  of  Law  of  Bills  and 
Notes,  2d  ed.  1761.  Lord  Hardwicke  is  made  to  say,  "  That  as 
to  the  contingency  of  the  payment,  the  subsequent  act  of  the  pay- 
ment of  the  ship  makes  it  certain,  and  therefore,  though  not  a  lien 
ab  initio,  yet  sufficiently  so,  and  within  the  statute,  by  the  fact 
happening  after ;  and  in  a  MS.  note  in  the  possession  of  the  editor, 
*   Lora  Hardwicke  is  made  to  say,  '*  as  to  the  time,  this  note  is  cer- 
tainly within  the  statute,  if  it  had  been  made  payable  at  any  precise 
future  day ;  and  if  it  be  uncertain  at  first,  but  referred  to  a  subse- 
quent fact  to  make  it  certain,  when  that  fact  happens  (as  in  this  case 
it  was  averred  that  the  ship  Devonshire  was  paid),  it  is  as  much 
reduced  to  a  certainty  as  if  the  day  had  been  mentioned  at  first. 
But  if  the  promise  is  to  pay  out  of  any  particular  fund,  it  is  not  a 
personal  lien,  and  therefore  not  within  the  statute.**     It  may  be  ob- 
served, that  this  reason  clashes  with  the  opinion  of  the  court  in 
Coleban  v.  Cooke,  Willes,  399.  where  it  was  said,  that  if  the  notes 
were  not  within  the  statute  db  initio,  they  should  not  be  made  so  by 
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BankerB'  casb  notes,  or  goldimiths'  notes  \  as  tbey  mere 
formerly  called,  goldsmithe  at  tbet  time  being  banken,  are 
promissory  notes  given  by  bankers,  payable  to  order  or  bearer, 
on  demand,  and  arc  stated  as  such  in  pleading.  Tbey  are 
considered  as  Cash,  are  transferable  by  delivery,  but  may  be 
indorsed,  In  which  case  they  may  be  declared  on  as  a  bill  of 
exchange  against  indorser.  At  present  cash  notes  are  seldom 
made,  except  by  country  bankers,  their  use  bitving  been  «!• 
peraeded  by  the  introduction  of  checks. 

Joiat  and  several  Notet. — A  note  b^inning  "  I  promiae  to 
pay,"  and  signed  by  two  or  more  persons,  is  several  as  well 
as  joint'. 

If  a  promissory  note  appeara  on  the  face  of  it  to  be  tbe  se- 
parate note  of  A.  only,  it  cannot  be  declared  on  aa  the  joint 
note  of  A.  and  B.,  although  given  to  secure  a  debt  for  woich 
A.  and  B.  were  jointly  liable^. 

h  CfaiUj,p.33e.cd.3d.  k  ffiffkia  v.  Wtlkn  m)^  uotbct,  S 

i  March  v.  Woni,  Feak«'t  N.  F.  C.  ISO.        Cwnp.  N.  P.  C.  308.    Emky  v.  Lyt, 
B.R.H.saO.  3.S-P. 


any  subsequent  coDtingency,  and  vith  tbe  decision  in  Carlos  ▼. 
FancouK,  5  T.  R.  482,  and  in  HUI  v.  Halfoid,  2  Bo*.  &  Pul.  413. 
in  which  cases  the  events  on  which  the  ootes  were  to  berome  pay- 
able were  averred  in  the  declarations  to  have  taken  place,  and  yet 
the  notes  were  holden  not  to  be  eood.  See  alto  Kingston  v.  Long, 
Bayley,  71.  where  it  «as  holdenbv  the  coart,  that  if  an  instrument 
was  not  a  bill  of  exckangt  when  draum,  it  could  never  afterwards 
become  one.  To  the  foregoing  cases  of  Andrews  v.  Franklin,  and 
Lewis  V.  Ode,  may  be  added  that  of  Evans  v.  Underwood*,  where 
the  note  was  to  pay  A.  or  order  £8  upon  tbe  receipt  of  his  the  said 
A.'s  wages,  due  from  his  Majesty's  ship  the  SufTolk,  it  being  in  full 
for  his  wages  and  prize  money,  and  ahort-Bllowance  money,  for  the 
said  iihip  ;  the  declaration  stated  an  indorsement  by  A.,  and  averred 
that  the  defendant  received  the  said  wages  from  tbe  said  ship. 
After  verdict  for  plaintiff,  on  motion  in  arrest  of  judgment,  the  case 
of  Andrews  v.  Praoklin  was  mentioned,  which  Mr.  Ford,  for  tbe 
defendant,  said  had  never  been  determined.  The  court  said,  that  they 
would  lo4^  into  the  case,  and  see  whether  it  had  been  determined. 
Tbe  reporter  adds,  that  the  court  inclined  to  give  judgment  for  the 
plaintiflT,  and  after  looking  into  the  case,  dtd  so,  u(  aadtvi.  In 
Beardealeyv.  Baldwin,  E.  15  G.  2.  B.  R.  MS.  the  court  said,  that 
as  to  Andrews  v.  Franklin,  if  it  ever  was  determined,  which  they 
could  not  find,  it  must  have  been  decided  on  tbe  certainty  observed 
in  the  return  of  ships,  and  which  must  be  looked  upon  as  an  event  in 
itself  not  contingent. 

.  •  1  Will.  202. 


i 
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In  an  action  by  A.  against  B.  upon  a  promtftaoTy  note',  it 
was  Btated  in  the  declaration,  that  B.  iana  another,  jointly  or 
severally,  promised  to  pay  it.  It  was  bolden,  that  the  de* 
claration  was  sood ;  for  or  was  synonimous  to  and.  The}r 
both  promised  that  they  or  one  of  them  should  pay ;  conse- 
quently both  and  each  were  liable  in  solidum. 

If  an  action  is  brought  on  a  joint  note ",  and  some  of  the 
persons  making  the  note  are  not  made  defendants,  advantage 
can  be  taken  of  the  omission  by  plea  in  abatement  only  (72). 

An  action  was  brought  against  defendant  only  on  a  joint 
and  several  note  made  by  defendant  and  one  Stoddart  \  Plea 
non  assumpsit  Defendant  gave  in  evidence  ^n  agreement 
in  writing  entered  into  by  plaintiff  with  the  assignees  of 
Stoddart,  then  a  bankrupt,  to  receive  from  them  600/.  in  lieu 
of  883/.  actually  due  from  the  bankrupt  on  this  note  (which 
was  for  100/.)  and  on  other  transactions;  and  that  defendant 
was  only  surety  for  Stoddart  Defendant  obtained  a  verdict 
On  motion  to  set  it  aside,  it  waa  resisted  on  the  part  of  the 
defendant  on  the  ground  that  the  agreement  put  an  end  to 
the  plaintiff's  recovery  on  the  note,  that  the  principal  could 
not  be  discharged  without  discharging  the  surety  also.  On 
the  part  of  the  plaintiff  it  was  ureed,  that  it  was  not  the 
meaning  of  the  agreement  that  defendant  should  he  dischaiged. 
But  per  Lord  Mansfield,  C.  J.  the  plaintiff  was  party  to  the 
agreement,  and  we  cannot  receive  parol  evidence  to  explain 
it  Whatever  might  be  the  intention  of  the  parties,  the  prin- 
cipal cannot  be  released  without  its  operating  for  the  benefit 
of  the  surety.    Rule  dischai^ged. 

ConWcferation.— -It  will  be  presumed,  that  the  note  has 
been  given  for  a  good  and  valuable  consideration  until  the 
contrary  appear.  As  between  the  immediate  parties,  want 
or  ill^li^  of  consideration  may  be  insisted  on  as  a  defence. 

In  an  action  by  the  payee  against  the  maker  of  a  promis* 
soiy  note  for  lO/.^whicn  had  been  given  by  the  ddfendant 
as  an  apprentice  fee  with  his  son  to  the  plaintiff,  to  whom 
the  son  was  bound ;  it  appeared  at  the  trial,  that  in  the  in- 
dentures of  apprenticeship  no  mention  had  been  made  of 

1  Reet  ▼.  Abbott, Cowp.  832.  n  Garrttt  v,  JuU,  B.  R.  M.  22  O.  3.. 

m  Vet  Bailer,  J.  in  Re«s  ▼.  Abbott,       MS. 
Cowp.  832.  o  Jackton  ▼.  Warwick,  7  T.  R.  121 . 


iWi 


(72)  This  is  a  general  rule.    See  Rice  v.  Shute,  5  Burr.  2611. 
and  other  cases  cited  in  note  (65),  ante,  p.  118. 
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this  pfemium  baviQg  been  given  with  the  apprentice,  nor 
was  there  any  stamp  thereon  in  pioportion  to  the  value*  as 
requiced  by  stat  8  Ann,  c.  9*  in  default  of  which,  by  the 
d9th  section  of  the  stat  the  indentures  are  declared  to  be 
void*  The  apprentice  remained  some  part  of  bis  time  with 
his  master,  and  then  absconded.  It  was  objected,  on  the 
part  of  the  defendant,  that  the  indentures  being  void^  the 
consideration  of  the  note  had  failed.  To  this  it  was  an- 
swered, that  the  avoiding  of  the  indentures  could  not  col- 
laterally affect  this  note ;  but  that  at  all  events  it  was  suffi- 
cient, if  there  were  anv  consideration  to  sustain  it;  and  here 
the  master  had  provided  board  and  lodging  for  some  time 
for  the  apprentice.  But  Lawrence,  J.  was  of  opinion,  that 
the  constderation  was  entire,  and  that  it  had  wnolly  failed. 
The  Court  of  King^s  Bench  concurred  in  opinion  with  the 
learned  judge. 

Where  the  action  is  brought  not  as  between  immediate 
parties,  and  the  plaintiff  is  a  bona  fide  holder  for  a  valuable 
consideration,  without  notice,  such  illegal  consideration  only 
as  makes  the  note  void  ab  initio^  viz.  gaming^  and  usury  % 
can  be  alleged  in  bar  of  the  action. 

In  an  action  by  the  indorsee  against  the  maker  of  a  pro- 
missory note,  the  defence  insisted  on  was,  that  the  note  had 
been  given  for  hits  against  defendant  iu  a  lottery  insurance ; 
KeDyon,C  J.  was  of  opinion,  that  the  plaintiff  was  intitled 
to  recover,  obBewing  Ibot  the  innocent  indorsee  of  a  gaming 
note,  or  note  given  on  an  uaarbus  contract,  could  not  recover, 
but  that  in  no  other  case  could  the  innocent  indorsee  be  de* 
prived  of  his  remedy  on  the  note ;  and  that  a  contrary  deter- 
mination would  shake  paper  credit  to  the  foundation'. 

A  person^  who,  at  the  request  of  the  holder  of  a  note,  has 
put  his  name  uoon  it,  and  in  consequence  thereof  has  been 
obliged  to  pay  tne  contents  to  a  bond  fide  holder,  may  recover 
the  mooey  paid  from  any  person  whose  name  is  on  the  note, 
although  tie  knew  that  the  note  was  originally  given  for  an 
illegal  consideration,  viz.  for  premiums  for  the  insurance  of 
tickets  in  the  lottery '• 

Stomp.-— Every  promissory  note  must  be  duly  stamped, 
that  is,  with  a  stamp  of  the  proper  value  and  proper  denomi- 
nation.. 

-  p  StaL  fl  Ann,  c.  U.  ■.  1.  ante,  p.  325.  r  Wiostanley  y.  Bowden,.  Middx.  sit- 

and  Bowyer  ▼.  Bampton,  Str.  1155.  tio^s  after  M.  T.  41  Q.  3.  B.  R.  MSS. 

q  IS  Ann,  at.  S.  c.  16<  1. 1.  ante,  p.  326.  s  Seddoos  v.  i>ttaUbidy  London  Sittinga 

Lowe  ▼.  Waller,  Douff.  735.    Butsae  after  T.  T.  34  G.'3.    ltenyon,C.  J. 

stat.  58  Geo.  3.  c  93.  able,  p.  ^7.  Peake^s  N.F.C.  215« 
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A  promissory  noteS  giveti  at  the  time  when  tbe  31  Geo.  3. 
c.  95.  was  the  only  statute  r^uiatin^  the  stamp-duty  on  pro- 
missory notes,  was  holden  not  available  in  law,  because  it 
was  stamped  with  a  receipt  stamp*  altbougli  it  wat  of  equal 
value  with  that  required  tor  a  promissory  note. 

For  tbe  amount  of  the  stamp  duties  on  promissory  notes, 
see  Stat  55  Geo.  3*  c.  184,  ante,  p.  313. 

For  the  statutes"  regulatii^  notes  given  for  a  less  sum  than 
five  pounds,  see  Chitty  on  BuU,  Appendix,  sect  8,  ed.  2nd. 


X.  Of  the  Time  toke9  a  Note  ought  to  be  presented  for 

Payment. 

Payment  must  be  demanded  within  a  resBoaable  time 
after  tbe  note  becomes  due.  Whether  a  note  has  been  pre- 
sented for  payment  within  a  rcsasonabk  time  is  a  question  of 
law,  but  dependent  oa  facts,  viz.;  the  situation  of  the  parties^ 
their  places  of  abod^»  and  tbe  facility  oS  communicatiou  be* 
tween  them*. 

On  promissory  notes  payable  at  a  certain  time  after  date, 
or  after  sight,  three  days  mce  are  allowed :  consequently, 
payment  of  such  notes  ought  not  to  be  demanded  until  the 
last  of  the  three  davs,  unless  it  happen  to  be  a  Sunday,  or  a 
great  holiday,  in  which  case  payment  ought  to  be  demanded 
on  the  next  preceding  day.  The  three  days  of  grace  ate 
computed  exclusively  of  the  day  on  which  the  payment  ia 
by  tne  terms  of  the  note  to  be  made*  It  has  not  been  deter- 
mined solemnly,  whether  days  <^  grace  are  to  be  allowed  on 
notes  payable  at  sights  Tbqr  are  not  allowed  on  notes  pay- 
able on  demand.' 

Where  a  note  is  made  payable  at  a  month  or  months  after 
date,  the  computation  must  be  (contrary  to  the  general  rule  of 
law)  by  calendar  and  not  by  lunar  months. 

Where  a  note  is  in  the  hands  of  an  indorsee,  and  he  de- 
mands payment  thereof  from  the  maker,  who  refuses  or  on^ts 
to  pay  the  samie,  notice  of  such  refuel  or  deiaiilt  ought  tq  be 

t  Chamberlain  y.  Pdrter,  1  Bos.  and    x  Daibiibire  y.  Parker,  S  Eaat,  3. 

Pal.N.  R.30.      t  •  -  y  See  this  questioD  discuaied  in  Chit- 

u  15  6.S.C.S1.     17  G.  3. 0.30.  37        tyVTfeatiM  onBUb^p.  ia6».c4.Sdk 

G.S.e.  32. 
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SiveD  b>[  the  mdorsee  himself  *  to  the  prior  iDdorser  or  in- 
orsers  (if  more  than  one)  within  a  reasonable  time;  other- 
wise the  indorser  will  be  discharged* 

Action  against  defendant,  as  indorser  of  this  note%  "  one 
month  after  date,  I  promise  to  pay  to  Wm.  George,  or  order, 
the  sum  of  16/.  for  value  received."  John  Hopley.  In- 
dorsedy  Wm.  George.  This  note  George  had  given  in  pay- 
inent  to  the  plaintiff;  it  became  due  Sd  May,  and  on  5th 
May  the  plaintiiTs  banker  (after  three  days  grace)  demanded 
it  of  Hopley.  Hopley  desired  two  or  three  days  time  to  pay 
it  in,  and  so  from  time  to  time,  which  were  given  him,  till 
13th  May,  when  he  told  the  banker  he  could  not  pay  it  On 
the  14th,  Hopley  failed,  and  became  a  bankrupt  On  plain- 
tiiTs applying  to  George  for  payment,  Greorge  told  him  he 
should  nave  applied  before,  on  Hopley's  first  refusal,  and  that 
he  now  did  not  think  himself  liable  to  pay  it,  whereupon  this 
action  was  brought  Lord  Mansfield,  C.  J.  *'  The  question 
is,  who  is  to  bear  the  loss,  as  Hopley,  the  drawer,  has  failed  ? 
Now  it  is  so  necessary  for  trade,  that  where  a  bill  of  exchange 
is  drawn  on  one  man,  and  made  payable  to  another,  that,  if 
the  person  to  whom  it  is  payable,  either  wilfully  or  through 
neglect,  'omits  to  call  at  the  time  it  becomes  due,  it  is  the  con« 
stant  course  of  mercantile  custom  in  the  city  of  London,  that 
be  shall  bear  the  loss  and  not  the  otber.  This  likewise  is  the 
rule  on  indorsed  notes,  which  are  in  nature  of  inland  bills  of 
exchange ;  nothing  i^  so  certain  as  this  rule,  and  great  incon«* 
venience  would  follow  from  a  difierent  mode  of  proceeding. 
It  has  been  truly  said,  that  the  law  has  not  fixed  any  precise 
time  when  the  neglect  of  the  indorsee  sh^ll,  bejsaid  to  make, 
him  liable;  but  I  remember  a  case  determined,  where  a  bill 
became  due  at  two  o'clock  on  Saturday  afternoon,  the  person 
who  gave  the  note  became  a  bankrupt  at  five  o'clock  on  Mon- 
day afternoon;  the  c^uestion  was,  whether  the  indorsee  ha,d 
not  neglected  to  C9\l  for  his  money,  and  it  was  holden,  that  he 
had.  The  present  case  is  not  that  of  neglect ;  the  note  is 
dated  on  9d  April,  consecj^uently  becomes  due  on  2d  May, 
but  by  the  custom  of  the  city  there  are  three  days  of  grace ; 
the  banker,  who  has  the  note  in  his  hands,  and  who  in  this 
case,  being  the  plaintiiTs  agent,  is  to  be  considered  as  one 
and  the  same  person  with  the  plaintiif,  comes  on  dth  and  de- 
mands payment;  the  indorser  and  all  the  parties  live  in  town; 
the  banker  gives  Hopley  indulgence  to  pay  it  from  5th  to 

z  See  Tindal  ▼.  Biowd,  1  T.  k.  167.  after  Trin.  T.  1757.  coram  Locd  Mans- 

a  Andenon  v.G«oii8fe>  London  tittings        field,  C.J.  MSS. 
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13tb,  witboat  giving  any  notice  to  the  indoreer,  which  if  be 
had  done,  it  would  have  urged  the  indorser  to  get  bis  money. 
Now  here  is  no  neglect  of  application.  The  case  is  still 
stronger;  here  is  an  actual  credit  given  for  eight  days,  and 
the  question  is,  who  gave  the  credit  We  cannot  go  into  any 
consideration  of  Hopiey's  circumstances  at  the  time;  they 
might  be  very  bad  ;  and  yet  if  be  bad  been  arrested  on  5tn 
May,  we  cannot  say  be  would  not  have  paid  the  money.  I 
am  therefore  of  opinion,  that  the  loss,  (though  this  is  a  hard 
case,)  ought  to  be  borne  by  the  person  who  gave  the  credit'* 
Verdict  for  the  defendant 

Action  a^inst  the  defendant  as  indorser  of  a  promissory 
note^  due  May  5th,  1803.  The  plaintiff  proved  the  defend- 
ant's indorsement ;  and  also,  that  in  the  year  1807,  the  de- 
fendant being  requested  to  pay  the  note,  be  promised  that  be 
would,  but  prayed  for  further  time.  There  was  no  evidence 
of  the  presentment  of  the  note  to  the  maker,  or  of  any  notice 
of  its  non-payment  being  given  to  the  defendant,  nor  did  it 
appear  that  when  the  defendant  so  promised  to  pay,  he  knew 
of  any  application  for  payment  having  been  made  to  the 
maker.  For  the  defendant  it  was  contended  that  the  subse-. 
quent  promise  did  not  dispense  with  proof  of  the  present- 
ment and  notice,  unless  made  with  full  knowledge  of  the 
laches  of  the  holder.  In  the  cases  hitherto  decided  upon  this 
subject,  something  appeared  which  might  be  considered  a 
waver  of  any  irregularity,  with  regard  to  the  bill  or  note, 
which  could  not  be  inferred  from  a  mere  promise  to  pay,  at  a 
time  when  the  party,  without  being  aware  of  it,  was  dis- 
charged from  his  liabilitv.  But  Bay  ley,  J.  held,  that  where  a 
party  to  a  bill  or  note,  knowing  it  to  be  due,  and  knowing 
that  he  was  entitled  to  have  it  presented,  when  due,  to  the 
acceptor  or  maker,  and  to  receive  notice  of  its  dishonour, 
promises  to  pay  it ;  ibis  is  presumptive  evidence  of  the  pre- 
sentment ana  notice,  and.  he  is  bound  by  the  promise  soniade. 
Verdict  for  the  plaintiff. 

But  if  the  drawer  or  indorser,  after  being  arrested  without 
acknowledging  bis  liability,  merely  offers  to  give  a  bill  by* 
way  of  compromise  for  the  sum  demanded,  which'  offer  is  re- 
jected, this  does  not  supersede  the  necessity  of  notice^ 

b  Taylor  v.  Jonei,  2  Camp.  N.  P.  C.    c  Camming  ▼.  Fkencky  2  Camp.  N.  P. 
105.  C.  106. 
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XL  Of  iht  Oetlaration — PU&dings — Evidence^^Con- 

elu$ion4 

Tirs  usual  remedy  oo  a  prominoiy  note  k  an  action  of 
assumpsit  In  the  first  count  of  the  declaration,  the  note 
ought  to  be  set  forth  accurately,  that  is,  either  in  the  terms 
in  which  it  was  made,  or  according  to  the  l^al  effect  and 
operation  of  those  terms;  for  a  variance  ifn  any  material  point, 
between  the  statement  in  the  declaratmi  and  the  note  pro- 
duced  in  evidence,  will  be  fatal 

As  where  in  an  action  on  a  promissory  note',  made  by  the 
firm  of  Austin,  Strobell,  and  ShirtUff,  ^vho  were  declared 
against  by  the  name  of  William  A.,  Rohert  S,,  and  William 
S.,  and  it  was  proved  that  the  firm  consisted  of  William  A., 
Daniel  S.,  and  WilUam  &,  it  was  holden  tbat  the  variance 
was  fatal* 

Where  the  maker  of  a  promissory  note  makes  a  memoran- 
dum* in  the  margin,  or  at  the  foot  of  it',  that  he  will  pay  it 
at  the  house  of  A.,  as  this  does  not  form  any  part  of  the 
contract,  it  is  not  necessary  to  state  it  in  the  declaration ; 
but  if  it  forms  a  part  of  the  body  of  the  note,  it  must 
be  stated,  and  it  most  be  averred,  that  the  note  was  pre- 
sented for  payment  at  tbat  place,  even  in  action  an  against  the 
maker '• 

In  cases  where  several  notes  have  been  made  by  the  de- 
fendant, and  which  are  due  and  payable,  a  count  on  each 
note  ought  to  be  inserted  in  the  declaration. 

To  the  special  count  or  counts,  such  of  the  common  counts 
ought  to  be  added  as  may  be  adapted  to  the  circumfstsnoeaof 
the 


Although  on  a  count  for  monqr  lent,  or  for  money  had 
and  received,  a  promissory  note  may  be  given  in  evidence^, 
as  affording  a  presumption  thai  so  much  nonqr  was  lent, 
or  had  and  received,  and  although  the  jury,  in  case  such 
evidence  be  not  rebutted,  will  conclude  against  the  defend- 
ant, yet  it  is  advisable  to  dechore  speoiallyt  on  the  note ; 
for  otherwise,  in  the  case  of  a  judgment  by  default,  the 
usual  reference  to  the  master  in  B.  R.  or  protbouotaiy  in 

d  Ooidon  ▼.  AuitiD,  4T.  R.  611.  %  Sanderson  t.  Bowes,  14  East,  600 

€  Price  ▼.  Mitchell,    4  Campb.    SOO.  adjudged  on  demurrer.      See   also 

See  also  Head  ▼.  Sewell,  Holt,  N.  P.  Roche  ▼.  Campbell,  3  Camp.  N.P.C. 

C.363.  247. 

f  Savndenon  t.  Jadge,  2  H.  Bl.  609.  h  Str.  726. 
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C.  B«  Gannot  be  made  to  compute  principal,  iolemit,  and 
costal 

Where  a  note  is  payable  to  A.  or  order,  and  indorsed,  the 
indorser  is  considered  as  a  warranter  of  the  note ;  and,  there- 
fore, it  is  neoessary,  in  an  action  brought  against  the  indoraer, 
to  allege  and  prove  the  demand  of  the  maker  \  and  notice  of 
default  or  refusal  to  pay,  within  a  reasonable  time,  proceeding 
from  the  holder  himseir. 

To  an  action  on  a  promissory  note,  any  plea  may  be  pleads 
ed  which  the  law  permits  to  be  pleaded  to  actions  founded 
on  contract, «.  g.  accord  and  satisfaction,  coverture,  infai»r, 
payment,  statute  of  limitations,  set-off,  tender;  as  to  which, 
see  ante,  tit  Assumpsit,  s.  lY.  p.  118.«««169. 

To  action  of  Assumpsit  by  A.,  B.,  and  C,  against  D.*, 
as  one  of  the  indorsers  of  a  promissoiy  note  drawn  by  E.,  in 
ikvour  of  C,  D.,  (and  himself)  E.,  then  in  partnership,  and 
by  them  indorsed  to  A.,  B.,  and  C. ;  defendant  pleaded  in  bar, 
that  C«,  one  of  the  plaintiffs,  was  liable  as  an  indorser,  tos^e- 
getber  with  D.  On  special  demurrer  the  plea  was  bolden 
to  be  good ;  Lord  Eldon,  C.  J.  observing,  that  the  subject 
of  this  plea  could  not  have  been  pleaded  in  abatement ;  be- 
cause a  plea  in  abatenaent  ought  to  give  a  better  writ,  not  to 
shew  that  the  plaintiff  can  have  no  action  at  all.  The  effect, 
however,  of  a  judgment  for  the  defimdaiit  would  be,  tlutt  if 
a  man  made  a  note  to  himself  and  othen  carrying  on  busi« 
ness  under  a  particular  firm,  and  the  partnership  was  dis- 
solved, the  promissory  note  cbuH  neither  be  put  in  suit  as 
such,  nor  enforced  as  an  equitable  agreement,  because  on  a 
promissorjr  note  stamp.  Considering,  therefore,  the  quantity 
of  circulating  paper  in  this  country,  standing  under  the  same 
circumstances  with  the  note  in  question,  the  consequence  of 
such  a  decision  might  be  highly  injurious.  However,  the 
case  of  Moffat  v.  Van  Millengen  ■  was  unanswerable. 

Evidence.-^ln  an  action  on  a  promissoiy  note,  to  which 
the  general  issue  is  pleaded,  the  plaintiff  must  prove  eveiy 
material  allegation  in  the  declaration. 

It  is  a  general  rule,  that  to  prove  the  contmet  the  original 
note  must  be  ph)duced  in  evidence.  This  rule  is  dispensed 
with  in  special  cases  only,  as  where  it  can  be  proved,  that  the 

1  Oibonie  t.  NomI,  S  T.  R.  648.  1  Tindal  r.  Bnwii,  1 T.  R.  1«7. 

k  A4judged  ia  C  B.  E.  4  O.2.  dted  by  m  Mainwariog  ▼.  NewmaD,  2  Bot.  lb 

Ufi,  C.  J.ia  2  Str.  1087.  recosni^ed  Pal.  120. 

by  Lord  Maosfield,  C.  J.  ia  2  Burr,  n  27  G.3.  B.  R.  2  Boi.  and  Pol.  124. 

676.  n.  (c). 
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note  has  been  lost  or  destroyed  by  the  defendant  %  or  that  it 
is  in  the  hands  of  the  defendant,  and  thai  he  has  had  notice 
to  produce  it^^  In  these  cases  a  copy  of  the  note,  or  parol 
evidence  of  its  contents,  may  be  received. 

The  remaining  evidence  neoessaiy  to  support  the  action 
will  vaiy  according  to  the  character  in  which  the  parties 
bring  the  action. 

In  an  action  by  payee  against  the  maker,  the  hand- writing 
of  the  maker  must  be  proved  by  the  subscribing  witness,  if 
any^  if  not,  by  some  person  who  is  competent  to  prove  such 
hand*writing.  In  an  action, '  by  first  indorsee  against  the 
maker,  the  same  evidence  as  in  the  preceding  case,  tc^ether 
with  proof  of  the  indorsement  to  the  plaintiff,  wilLJ>e  neces- 
sary. In  an  action  against  an  indorser,  proof  of  the  hand- 
writing of  the  maker,  or  of  any  indorser  prior  to  the  defendant 
(except  the  first,)  unless  specially  alleged*  in  the  declaration, 
is  not  necessary ;  but  in  this  case  it  must  be  proved  that  pay- 
ment was  duly  demanded  of  the  maker,  and  that  the  maker 
refused  to  pay,  or  made  default  therein,  and  that  notice  of 
such  refusal  or  default  was  given  to  the  defendant  widiin  a 
reasonable  time. 

In  action  against  the  maker  of  a  note,  although  the  pro- 
mise be  to  pay  the  mon^  at  a  particular  place,  it  is  not  ne« 
cessaiy  to  prove  a  presentment  at  that  place « ;  if  the  place 
of  payment  be  mentioned  in  the  maigin  or  at  the  foot  of  the 
note'. 

If  a  bill  be  payable  or  indorsed  specially  to  a  firm,  evidence 
must  be  given  that  the  firm  consists  of  the  persons  who  sue 
as  plaintiffs ;  secus,  if  the  indorsement  be  in  blank.  Ord  v. 
Porta],  3  Camp.  N.  P.  C.  239. 

A.  being  in  insolvent  circumstances*,  B.  undertook  to  be 
a  secdrity  for  a. debt  owing  from  A.  to  C.  by  indorsing  a  pro- 
misA>ry  note  made  by  A.  payable  to  B.  at  the  house  of  -D* 
The  note  was  accordmgly  so  made  and  indorsed,  with  the 
knowledge  of  all  parties.  Just  before  it  became  due,  B.  hav- 
ing been  inforroea  that  D.  had  no  effects  of  A.  in  his  hands, 
desired  D.  to  send  the  note  to  him,  B.,  and  said  he  would 
pay  it,  B.  having  then  a  fund  in  his  hands  for  that  purpose ; 
the  note  was  not  presented  at  D/s  house  till  three  days  after 
it  was  due.  It  was  holden^  that  C.  could  not  maintain  an 
action  against  B.  on  the  note,  not  having  used  diie  diligence 

o  Lord  Raym.  731.  498.    But  tee  Sandenon  ▼.  Bowei, 

p  2B<».  ft  Pttl. 39.  ante, p^  398. 

q  MiohoUs  t.  Bowm*  3  Camp.  N.  P.  C.    r  Price  y.  Bfitchell,  4  Gampb.  200. 

s  Nicbolaon  t.  Gout^at,  2  H.  Bl.  609. 
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in  prestoting  the  note  as  soon  as  it  w^as  due  to  D.  for  pay  men t» 
ana  in  giving  immediate  notice  to  B.  of  the  non-payment  by 
D« ;  for  B.  had  a  right  to  insist  on  the  strict  rule  of  law  re- 
spectii^  the  indorser  of  a  note,  notwithstanding  the  parti- 
cular circumstances  of  the  case. 

In  an  action  by  a  second,  third,  or  any  subsequent  indorsee, 
against  the  maker,  where  the  first  indorsement  is  in  blank ; 
as  the  plaintiff  is  not  bound  to  set  forth  any  indorsement,  ex- 
cept tne  first,  but  may  strike  out  the  others,  if  he  adopts 
this  course,  the  proof  will  be  the  same  as  in  the  precedmg 
case ;  but  if  all  or  any  of  the  indorsements,  subsequent  to  the 
first,  are  set  forth,  they  must  be  proved. 

The  defendant  cannot  give  in  evidence  a  piLrol  agreement, 
entered  into  when  the  note  was  made,  that  it  should  be  re* 
newed  when  it  became  due*;  nor  a  piarol  agreement  thati 

Eiyment  shall  not  be  demanded  *  until  afler  such  a  time ; 
r  this  would  be  incorporating  with'  a  written  contract  an 
incongruous  parol  condition,  which  is  contrary  to  first  prin- 
ciples. 

Where  a  promissory  note,  on  the  fsLce  of  it,  purported  to 
be  payable  on  demand,  parol  evidence  is  hot  admissible  to 
shew  '  that,  at  the  time  of  making  it,  it  was  agreed  that  it 
should  not  be  payable  until  after  tne  decease  of  the  maker. 

An  indorser  on  a  note^,  who  has  received  money  from  the 
payee  to  take  it  up,  is  ^  competent  witness  for  the  maker  in 
an  action  against  him  by  the  indorsee,  to  prove  that  he  bad 
satisfied  the  note,  being  either  liable  to  the  plaintiff  on  the 
note,  if  the  action  is,  defeated,  or  to  the  defendant  for  money 
had  and  received,  if  the  action  succeeds ;  and  his  being  also 
liable,  in  the  latter  case,  to  compensate  the  defendant  for  the 
costs  incurred  in  the  action,  by  such  non*payment,  makes  no 
difference. 

In  an  action  by  the  indorsee  against  the  maker  of  a  pro- 
missory note*  without  original  consideration,  if  the  payee 
has  become  bankrupt,  and  obtained  his  certificale  subse- 
ouently  to  the  date  of  the  note,  he  is  not  a  competent  witness 
TOT  the  defendant,  for  he  is  no  longer  liable  to  the  plaintiff; 
but  would  be  liable  to  the  defendant,  if  the  latter  were 
obliged  by  this  action  to  pay  the  promissory  note  drawn  for 
his  accommodation. 

i  Hove  T.  Graham,  SCamp.  N.P.  C.  t.        »  administrator  of  Hamilton 

67*  FtiYj  Council,  29  June,  1805. 

o  Free  ▼.  Hawkini,  8  Taunt.  9S.  t  Ifaundrell  ▼.  Kennett,  London  Sit- 

X  V^oodbridgev.8pooner,3B.lb^S3S.  tings,  H.T.  49  G.  S.    BaylejyJ.  1 

y  Birt  ▼.  Kenliaw,  2  East,  458.  lecog.  Camp.  N.  P.  C.  408.  n. 
niced  by  Sir  W.  Grant,  M.  R.  in  Paul 

Dd 
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One  joint  maker  of  a  promissory  note  is  a  witness  to  prove 

the  signature  of  the  other*. 

Conrlusion, — The  limits  prescribed  to  this  abridgment  will 
not  permit  the  insertion  of  any  more  cases  under  this  head, 
nor  indeed  is  it  necessary ;  for  although  a  promissory  note^ 
while  it  continues  in  its  original  shape*  does  not  bear  any 
resemblance  to  a  bill  of  exchange,  yet  when  it  is  indorsea* 
the  resemblance  bec^ins;  for  then  it  is  an  order  by  the  in* 
dorser  upon  the  maker  of  the  note  to  pay  to  the  mdprsee; 
the  indorser  is  as  it  were  the  drawer,  the  maker  of  the  note 
the  acceptor,  and  the  indorsee  the  payee. 

From  this  resemblance  between  a  bill  of  exchange  and  pro* 
missory  note,  it  follows  that  many  of  the  rules  which  are 
applicable  to  billS'Of  exchange,  hold  alsb  in  the  case  of  pro- 
missory notes. 

a  York  ▼.  Blott,  6  M«ttl«  k  Selwyo,  71.    b  P^  Lord  MaasfieU,  C.  J.    Hcylia  t. 

Adamtoay  2  Burt.  S76. 
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CHAP.  X. 


CARRIERS. 

I.  Of  Common  Carriers  and  their  Respomibility. 
IL  Of  Notices  given  by  common  Carriers-  for  the  purpose 
of  limiting  their  Responsibility^  and  the  Manner  in 
which  such  Notices  have  been  construed. 

III,  Of  the  Lien  qf  Carriers. 

IV.  By  whom  Actions  against  common  Carriers  ought  to  be 

brought. 
V.  Of  the  Declaration. 
VI.  Of  Payment  of  Money  into  Court. 
VIL  Evidence. 


L  Of  Common  Carriers  and  their  Responsibility. 

Masters*  and  ownen  of  ships,  hoymen,  wharfingefs^, 
lightermen,  barge  owners*,  proprietors  of  waggons,  stage 
coaches  (1)  &c.  are  denominated  common  carriers ;  and  by 

a  Mone  t.  Slue,  3  Ler.  69.  c  Rich  ▼.  Kneeltnd,   Cro.  Jac.  330. 

b  MftTing  T.  Todd,  1  Stukie's  N.  P.  C.        Hob.  17. 8.  C. 
7% 


(I)  It  was  roM  by  Holt,  C.  J.  in  Upshare  ▼.  Aidee,  B.  R.  London 
Sittings,  H.  8.  W.  3.  Corny.  25.  that  a  hackney  coachman  was  not 
a  common  carrier  within  the  custom  of  the  realm,  and  could  not  be 
charged  for  the  loss  of  a  passenger's  coods,  except  where  there  was 
an  express  lureement,  ana  money  paid  for  the  carriage  of  the  goods. 
And  ra  Hiddleton  ¥•  Fowler,  Safik.  282.  there  was  a  like  detecmin* 
ation  by  HoH,  C.  J.  at  N.  P.  in  regaid  to  staae  coachmen,  except 
snch  as  took  a  distinctjprice  for  carriage  of  goooi,  ss  well  as  peisou. 
But  in  a  late  case  of  Clarke  v.  Gray,  4  Eip.  N.  P.  C.  177.  where  an 
action  was  brought  against  the  ptoprietor  of  a  stage  coach,  to  recover 
the  value  of  a  trunk  which  ban  been  lost  while  the  plaintiff  was  tia- 
▼elling  in  the  defendant's  ooaeh,  the  defendant  proved  that  he  had 

Pds 
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the  custom  of  the  realm ',  that  is,  by  the  common  law,  are 
bound  (2)  to  receive  and  carry  the  goods  of  the  subject  for  a 
reasonable  hire  or  reward  (3),  to  take  due  care  of  them  in 
their  passage,  to  deliver  them*  safely  (4),  aqd  in  the  same 

d  1  Roll.  Abr.  2.  (C)  pi.  1.  e  Per  Popham,  C.  J.  Owen,  57. 


given  notice,  that  he  would  not  be  liable  for  any  parcel  above  £5 
value,  unless  paid  for  as  such  ;  it  was  however  contended  for  plaint- 
iff, that  this*  notice  applied  to  the  case  of  goods  sent  to  be  carried 
only,  and  not  to  the  .case  of  passengers*  luggage.  But  Lord  Ellen' 
horoughy  C.  J.  said,  that  it  had  been  decided,  that  the  luggs^  of 
passengers  came  within  the  exception.  So  per  Chambre,  J.  2  Bos. 
&Pul.  419.  **  It  has  been  determined,  that  if  a /nan  travel  in  a 
stage  coach,  and  take  his  portmanteau  with  him,  though  he  has  his 
eye  upon  bis  portmanteau,  yet  the  carrier  is  not  absolved  from  his 
iresponsibility,  but  will  be  liable  if  the  portmanteau  be  lost.*'  If  a 
coachman  commonly  carry  goods,  and  takes  money  for  so  doing,  he 
will  be  in  the  same  case  witn  a  common  carrier,  and  is  a  carrier  for 
that  purp6se,  whether  the  soods  are  a  passenger's  or  a  stranger's. 
Nisi  Prius  opinion  of  Jones,  J.  in  Lovett  v.  Hobbs,  2  Show.  127. 

(2)  An  action  on  the  case  will  He  against  a  common  carrier  for 
refusing  to  carry  goods  after  an  offer  of  his  hire.  Jackson  v.  Rogers, 
2  Show.  327. 

(3)  In  an  action  against  a  common  carrier  for  losing  a  box  by 
negligence,  a  motion  was  made  in  arrest  of  judgment,  because  a 
particular  sum  was  not  mentioned  m  the  declaration  to  be  paid  for 
hire,  but  a  reasonable  reward  only ;  the  declaration  was  holden  tp 
be  well  enough,  for,  perhaps,  there  was  not  any  agreement  for  a  sum 
certain,  yet  as  in  such  case  the  carrier  may  maintain  a  quantum 
meruitj  he  is  equally  liable,  as  where  there  is  an  express  agreement 
for  a  particular  sum.  Bastard  v.  Bastard,  2  Show.  81.  Agreed 
also  in  Lovett  v.  Hobbs,  2  Show.  1 29.        • 

(4)  In  Golden  v:  Manning  and  another,  2  Bl.  Rep.  916.  where 
an  action  was  brought  against  carriers  for   not  delivering  goods 
within  a  reasonable  time,  the  question  was  agitated  whether  it  was 
the  duty  of  carriers  to  deliver  as  well  as  carry  goods.     The  court 
declined   giving  any  opinion  on  the  general  question,  conceiving 
that  under  the  special  circumstances  of  the  case  then  before  them, 
the  defendants  were  liable,  because  it  appeared  that  their  general , 
course  of  trade  was  to  deliver  goods  at  the  houses  to  which  they 
were  directed,  4hat  they  received  a  premium,  and  kept  a  servant 
for  that  special  purpose,  and  that  they  must  be  understood  to  have 
contracted  to  carry  the  goods  in  question,  on  the  same  terms,  and 
in  the  same  manner,  that  they  carried  the  goods  of  other  persons. 
Gould,  J.  expressed  an  opinion,    that  all  carriers  were  bound  to 
give. notice  of  the  arrival  of  goods  to  the  persons  to  whom  they  were 
consigned,  whether  bound  to  deliver  or  not.    In  Hyde  v.  the  Trent 
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cbndition  as  when  they  were  received,  or  in  default  thereof  to 
make  compensation  to  the  owner  for  any  loss  or  damage 
which  happens  while  the  goods  are  in  their  custody,  except 
such  loss  or  damage  as  arises  from  the  act  of  God  (5),  as 
storms,  tempests,  and  the  like;  or  of  the  enemies  of  the 
.  king. 

In  an  action  brought  against  a  common  carrier  by  water  ^ 
charging  the  defendant  with  negligence,  it  was  holden  to  be 
no  defence,  "  that  the  ship  was  tight,  when  the  goods  were 
placed  on  board,  but  that  a  rat,  by  gnawing  out  the  oakum, 
bad  made  a  small  hole  through  which  the  water  gushed  ;*'  on 
the  ground  that  whatever  was  not  excused  by  law,  was  to  be 
deemed  a  negligence  in  the  carrier,  and  that  he  was  answer- 
able in  all  events,  exoept  where  the  goods  were  damaged  by 
the  act  of  God  or  the  king's  enemies. 

So  where  the  proprietors  of  the  Trent  navigation «,  had 
undertaken  to  carry  goods  from  Hull  to  Gainsborough,  and 
the  vessel,  on  board  which  the  goods  w*ere  placed,  drove 
against  an  anchor  in  the  river  Humber,  and  sank;  it  was 
holden,  that  the  carriers  were  responsible  to  the  owner  of 
the  goods  for  the  damage  sustained ;  although  it  was  proved, 

f  Dale  y.  Hall,  1  Wils.  281.  v.  Wood,  E.  35  G.  3.  B,  R.  3BMp% 

g  PkoprietoiB  of  the  Trent  Navigation  N,  P»  C.  127. 


and  Mersev  Navigation  Company,  5  T.  R.  396.  the  general  ques- 
tion, whether  a  carrier  was  bound  to  deliver  the  goods  to  the  person 
to  whom  theyartf  directed  was  again  agitated;  Ashhurst,  Buller, 
and  Grose,  Js.  were  of  opinion  that  a  carrier  was  so  bound ;  but 
Kenyon,  C*  J.  appears  to  have  inclined  to  the  contrary  opinion* 
The  special  circumstances  of  the  case  (which  see  post,  p.  40d.)  ren- 
dered it  necessary  for  the  court  to  decide  the  general  question. 

(5)  The  plaintiff  put  |;ood8-on  board  the  hoy  of  the  defendant, 
who  was  a  common  earner ;  coming  through  bridge,  by  a  sudden 
muf  ofwmdf  the  hoy  sunk  and  the  goods  were  spoiled.     Pratt,  C.  J. 
held  the  defendant  not  answerable ;  the  damage  having  been  occa^ 
sfoned  by  the  act  of  God.    For,  though  the  <tefendant  ought  not  to 
have  ventured  to  shoot  the  bridge,  if  the  general  bent  of  the  weather 
had  been  tempestuous,  yet  this  being  onlv  a  sudden  gust  of  wind 
had  entirely  varied  the  case.     The  plaintiff's  counsel  faAving  offered 
some  evidence,  that  if  the  hoy  haia  been  in  a  better  conaition  it 
would  not  haVe  sunk,  the  Chief  Justice  said  that  a  carrier  was  tot 
obliged  to  have  a  new  carriage  for  every  journey ;  it  was  sufficient, 
if  he  provided  one  which,  without  any  extraordinary  accident,  (such 
as  this  wia)  would  prolAibly  perform  the  journey.    Amies  v.  Ste-* 
phens,  Str.  128. 
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that  the  accident  was  occasioned  by  the  negligeDce  of  the 
persons  on  board  a  barge  in  the  riyer»  who  had  not  put  a  buoy 
out,  to  mark  the  place  where  the  anchor  lay :  the  court  ob- 
serving,  that  there  was  a  degree  of  negligence  in  the  roaster 
of  the  vessel  also ;  for,  his  not  seeing  the  buoy,  ought  to  have 
put  him  upon  inquiring  more  minutely  about  the  anchor ;  and 
even  if  there  had  not  been  any  actual  negligence,  yet  negli«* 
gence  in  law  was  suiBcieht. 

A  common  carrier  being  an  insurer  in  all  cases  (except 
the  two  before  mentioned)  is  responsible  for  a  loss  occasioned 
by  accidental  fire,  provided  such  loss  happens  while  the  goods 
are  remaining  in  his  custody  (6)  cts  a  common  carrier. 

As  where  the  goods  intrusted  to  a  common  carrier  were 
consumed  by  an  accidental  fire\  communicating  to' a  booth 
where  the  goods  bad  been  deposited  by  the  carrier  in  the 
course  of  the  journey,  it  was  holden,  that  the  carrier  was 
liable,  although  the  jury  found,  that  the  goods  were  c6ti- 
sumed,  without  any  actual  negligence  on  the  part  of  the  car- 
rier. 

So  where  common  carriers  from  A.  to  B  ^  charged  and  re- 
ceived for  cartage  of  goods  from  a  warehouse  at  B.  (where 
tbey  usually  unloaded,  but  which  did  not  belong  to  them) 
to  tbe  house  of  the  consignee  in  B*,  it  was  holden,  tbey  were 

h  Forwtnl  ▼.  Pitteid,  1  T.  R.  27.  i  Hyde  v.  Tnat  and  MoMgr  Havigv 

tto%  6  T.  R.  aao. 


(6)  In  an*  action  by  the  East  India  Company  against  a  lighter^ 
man,  on  an  undertaking  to  carry  for  Inre  on  the  river  Thames,  ffom 
the  ship  to  the  Company's  warehouses,  it  appeared,  that  it  was  the 
usage  of  tbe  Company^  on  the  unshipping  their  goodi,  to  nut  an 
officer,  called  a  guardian,  in  the'  lighter.  Who,  as  soon  as  the  lading 
is  taken  in,  puts  the  company's  lock  on  the  hatches,  and  soes  with 
the  goods  to  see  them  safely  delivered  at  the  warehouse*  This  hid 
been  done  in  the  present  case,  and  part  of  the  soods  were  lost— 
Ra3rmQnd,  C.  J.  was  of  opinion,  that  this  diffeiea  from  the  common 
ease,  this  not  being  any  trust  in  the  defendant,  and  the  goods  were 
not  to  be  considered  as  ever  having  been  in  his  possession,  bat  in  the 
possession  of  the  Company's  servant,  who  had  hired  the  lighter  to 
use  himself;  he  thougnt,  therefore,  that  the  action  was  not  main* 
tainable,  and  the  plaintiffs  were  non-suited*  East  India  Company 
f .  Pullen,  Str.  690.  It  was  observed  by  Chambrs,  J.  in  2  Bos.  Ic 
Pnl.  419.  that  the  foregoing  decision  proceeded  on  the  nsa;^  of  the 
East  India  Company,  who  never  iatmst  the  ligbtenneB  wiib  their 
goods,  but  give  the  whole  charge  of  the  property  to  the  offioer, 
called  the  guardian. 
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responsible  for  a  loss  by  an  accidental  fire  while  the  goods 
were  in  that  warehouse ;  although  they  allowed  the  profits  of 
the  cartage  to  another  person^  and  that  circumstance  was 
known  to  the  consignee. 

But  where  the  goods  are  not  remaining  in  the  defendant's 
custody  as  common  carrier^*  he  is  not  liable ;  as  where  the 
goods  had  been  carried  by  the  defendant  from  A.  to  B.  and 
there  deposited  in  his  warehouse,  merely  fof  the  convenience 
of  the  owner,  until  they  could  be  forwarded  by  another  con- 
veyance, (the  owner  not  paying  the  defendant  any  thing  for 
the  warehouse  room)  ana  were  consumed  by  an  accidental 
fire  there,  it  was  holden,  that  the  defendant  was  not  liable. 
And  it  has  been  holden,  that  a  carrier  may  exclude  all  respon- 
sibility for  a  loss  by  fire,  by  a  notice  to  that  effect'. 

Ifa  common  carrier  be  robbed  of  the  goods",  he  shall  an- 
*  swer  the  value  of  them ;  for  having  Ai>  hire^  there  is  an  im- 
plied undertaking  for  the  safe  custody  and  delivety.    . 

Where  a  person  undertakes  to  carry  goods  safely  and  se« 
curely",  he  will  be  responsible  for  the  damage  they  sustain 
in  the  carriage  through  his  neglect,  though  he  is  not  a  com- 
mon carrier,  nor  has  any  reward  for  his  labour  (7) ;  and  this 

k  Gctnide  t.  IVeat  and  Men^  Naviga-    m  1  Inst.  S9.  a.  Woodleifie  t.  Curtiat,  1 
tioD,  4  T.  R.  5S1.  Rol.  Abr.  2.  (C)  pi.  4. 8.  P.    CoTii^- 

1  MaviDflr  T.  Todd,  1  Starkie,  N.  P.  C.  72.        ton  t.  Willan,  Oow*i  N.  P.  C 1 15. 

n  Coggi  V.  Bernard,  Lord  Raym.  909. 


(7)  In  a  special  action  on  the  case,  wherein  the  plaintiff  declared 
that,  whereas  the  defendant  had  undertaken  to  carry  a  hare  for  the 
plaintiff  from  A  to  B.,  yet  the  defendant  carried  the  same  so  nee^Ii-. 
gently,  that  he  lost  it  by  the  way,  to  the  damage  of  the  plaintiff  of 
£10.    On  demurrer  to  th^  declaration^  it  was  objected  by  Hawkins, 
Serjeant,  that  the  plaintiff  had  not  declared,  on  the  general  custom 
of  the  realm  relating  to  carriers,  and,  therefore,  the  defendant  must 
be-  taken  to  be  a  private  person ;  if  so,  there  was  not  any  consi- 
deration laid,  and  consequently  the  promise  was  merely  nndum 
pactum.    2ndly.  The  plaintiff  had  not  set  forth  a  delirery  of  the 
hare,  upon  which  the  promise  was  madct  and  for  the  breach  of 
which   promise   the  action  was   brought.    Probyn  and  Reynolds 
(the  only  judges  in  court)  as  to  the  first  objection  admitted,  that 
the  defendant  must  be  taken  to  be  a  private  person  ;  but  it  was  de- 
termined in  Coffgs  V.  Bernard,  that  a  private  person  was  answerable, 
if  he  undertook  the  carriage  of  gooos,  for  a  misfeasance*  though 
there  was  not  any  consideration ;  and  the  only  difference  was,  iaax 
a  common  carrier  was  obliged  to  undertake  the  carriage  of  goods, 
and  a  private  person  was  not ;   but  if  a  private  person  voluntarily 
undertook  it,  he  was  by  law  answerable  for  damage  arising  from  his 
negligence.    As  to  the  second  objection,  the  coort  said,  that  the 
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rule  holds,  althoiigh  the  pUintiff,  for  greater  eaution,  aendb 
bi8  servant  with  the  goods,  who  pays  a  person  for  guarding 
them,  because  he  apprehends  danger  of  their  being  stolen  \ 

Coach  owners  are  not  liable  for  injuries  which  passengers 
may  sustain  from  inevitable  accidents,  as  from  the  oversetting 
of  the  coach  from  the  horses  taking  fright,  there  not  being 
any  negligence  in  the  driver' ;  but  otherwise  it  is^  if  there  be 
Diligence  in  the  driver. 

-  The  proprietors  of  a  mail  coach  are  answerable  for  au  ii>« 
jury  sustained  by  a  passenger,  through  the  misconduct  of  their 
driver.    White  v.  Boulton,  Peake*s  N.  P.  C,  81. 

A.,  a  stable-keeper,  let  to  B.  four  horses  to  draw  B.*8  car- 
riage from  C.  to  D.  The  horses  were  ro^e  by  A.'s  servants. 
Through  their  negligence,  the  carriage  of  L  S.  sustained  an 
injury.  It  was  holden,  that  I.  S.  might  maintain  an  action 
against  A.    Sammell  v.  Wright,  5  Esp.  N.  ?•  C.  268. 


11.  Of  Notices  given  by  common  Carriers  for  the  Pur^ 
pose  of  limiting  their  Responsibility,  and  the 
Manner  in  which  such  Notices  have  been  con* 
strutd. 

The  general  responsibility  of  common  carriers  under  all 
circumstances,  except  those  before  mentioned,  has  induced 
them  to  make  special  contracts  for  the  carriage  of  goods  be- 
yond a  certain  value,  and  to  require  a  premium  in  proportion 
to  the  risk.  In  this  case,  if  the  premium  is  not  paid,  the 
carrier  will  not  be  answerable  (8).    That  the  puolic  may 

o  RobintonT.DuiiiDore,2Bot.uidPul.    p  AitoD  t.  Heaven.  2  Etp.  If.  P.  C. 
"416.  633. 


deliyery  was  implied ;  for  it  was  stated,  that  the  defendant  had 
carried  the  hare  part  of  the  way,  which  he  could  not  have  done 
without  a  delivery ;  and  as  for  the  breach  of  promise,  the  action  was 
not  brought  for  that,  but  for  the  loss  of  the  We ;  the  promise  was 
only  inducement.  Accordingly  they  g^ve  judgment  for  the  plain- 
tiff.   Button  ▼.  Osborne,  B.  R.  M.  3  G.  2.  hS. 

(8)  A  bag  sealed  was  delivered  to  a  carrier,  and  said  to  contaia. 
£200,  and  the  carrier  s;ave  a  recaipt  for  so  much,  when  in  fact  it 
contained  £400 ;  the  carrier  was  robbed ;  it  was  ruled  by  Holt,  C.  J. 
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be  informed  of  the  nature  of  these  special  undertaking^^  it 
is  usual  for  carriers,  either  to  insert  in  the  newspapers,  or  to 
distribute  hand  bills,  or  to  place  in  a  conspicuous  situation 
in  the  office,  or  other  place  appointed  for  the  reception  of  the 
goods,  an  advertisement  in  the  form  following :  **  Take  notice 
that  the  proprietors  of  coaches,  &c.  transacting  business  at 
this  office,  will  not  be  accountable  for  any  passenger's  lug- 
gage, money,  plate,  jewels,  watches,  writings,  goods,  or  any 
package  whatever,  (if  lost  or  damaged,)  atove  the  value  of 
51.  unless  insured  and  paid  for  at  the  time  of  delivery."  (9) 

The  validity  of  these  general  notices  was  questioned  in 
a  modem  case%  and  it  was  insisted,  that  they  were  contrary 
to  the  policy  of  the  common  law ;  and  that  it  was  the  duty 
of  the  carriers,  if  the  reward  was  not  adec|uate  to  the  risk, 
to  make  special  acceptances  of  the  goods  m  such  aise,  at  a 
rate  proportioned  to  tne  value  of  the  goods*  But  by  Lord 
EUenborough,  C.  J.  (who  delivered  the  judgment  of  the 
court)  **  considering  the  length  of  time  during  which,  and 
the  extent  and  universality  in  which  the  practice  of  makine 
such  special  acceptances  of  goods  for  carriage  by  land  and 
water  has  now  prevailed  in  this  kingdom,  under  the  ob- 
servation and  with  the  allowance  of  courts  of  justice,  and 
with  the  sanction  also  and  countenance  of  the  legislature 
itself,  which  is  known  to  have  rejected  a  bill  brought  in 
for  the  purpose  of  narrowing  the  carrier^^  responsibiUty  in 

q  NicholMiiT.  WiUaa,  5  Bait's  R.  507.  See  tlao  Lyon  t.  MOls,  6  Eatt't  R.  438. 
wliere  the  tame  point  wu  made,  but  tiie  ooort  did  not  give  mny  opiaion  upon  it. 


that  he  should  be  answerable  only  for  £200,  for  his  reward  ex- 
tended no  further.  Tyle  v,  Morrice,  Carth.  485.  If  a  box  is  de- 
livered to  a  carrier  generally,  and  he  accepts  it  so,  he  is  answerable, 
thoueh  the  party  did  not  inform  him  that  there  was  money  in  it ; 
but  u  the  carrier  asks,  and  the  owner  says,  there  is  not  anj  money, 
or  if  the  carrier  accepts  it  conditionally}  provided  there  is  not  any 
moiie]r  in  it,  it  was  holden,  by  King,  C.  J.  that  the  carrier  was  not 
liable  in  either  of  these  cases.  C.  B.  Titchbum  v.  White,  London 
Sittings,  Str.  145.    See  post.  n.  (11). 

(9)  The  terms  of  these  notices  vary.  The  provisions  of  some  are 
of  such  a  nature  as  to  go  in  dischar^  of  the  liability  of  the  carrier 
entirely,  unless  the  terms  of  the  notice  are  complied  with  (see  a  no* 
tice  of  this  kind  in  Clay  v.  Willan,  I  H.  Bl.  298.) ;  others  limit 
the  responsibility  of  the  carrier  to  a  certain  sum,  if  the  conditions 
are  not  complied  with.  (See  this  kind  of  notice  in  Clarke  v.  Gray, 
6  EB8t*s  R.  d64.)  Under  the  tenn  *<  loss**  in  these  nodoes  a  loss 
by  robbery  is  comprehended.  Covington  v.  Willan^  Gow*s  N.  P.  C» 
115.  IMias»C.j: 
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certain  cases,  on  the  grotiiid  of  such  a  measure  having  been 
unnecessary,  inasmuch  as  the  carriers  were  deemed  fully 
competent  to  limit  their  own  responsibility  ;  considering 
also,  that  there  is  no  case  in  the  books,  in  which  the  right 
of  a  carrier,  thus  to  limit  by  special  contract  his  own  re- 
spoostbiKty,  lias  ever  been  by  erpress  decision  denied ;  we 
cannot  do  otherwise^  than  sustain  such  right  in  the  present 
instance,  however  liable  to  abtise,  and  p^roductive  of  incon- 
venience it  may  be ;  leaving  to  the  l^islature  (if  it  shall 
think  fit)  to  apply  such  remedy  hereafter,  as  the  evil  may  re* 
quire." 

The  following  cases  will  illustrate  the  manner  in  which 

these  notices  have  been  construed. 

^^  • 

The  defendants  who  were  proprietors  of  a  coach',  gave 
notice,  "  that  cash,  plate,  jewels,  writings,  or  any  such 
kind  ot  valuable  articles,  would  not  be  accounted  for,  if  lost, 
of  more  than  51.  value,  unless  entered  as  such,  and  a  penny 
insurance  paid  for  each  pound  value."  The*  plaintiff  sent 
a  parcel,  consisting  of  light  guineas  to  go  by  the  defend- 
ant's coach:  but  the  person  who  was  employ^sd  by  the 
plaintiff,  to  deliver  the  parcel,  although  acquainted  with 
the  terms  on  which  the  defendants  carried  valuables,  paid 
two  shillings  only  for  the  parcel,  and  two- pence  for  the 
booking.  On  the  part  of  the  plaintiff,  it  was  insisted,  that 
he  was  intitled  to  recover  as  fir  as  51.  by  the  terms  of  the 
notice :  but  the  court  were  of  (^nion,  that  the  iair  construe* 
tion  of  the  notice  was,  that  the  defendants  were  not  liable.to 
any  extent  ( 10). 

So  where  the  defendants  had  given  notice*,  that  they 
would  not  be  accountable  for  any  parcels,  &c.  of  more  value 
than  5l.  unless  entered  as  such,  and  paid  for  accordingly ; 
it  was  bolden,  that  the  owner  of  a  parcel  above  the  value  of 
51.  (which  had  been  delivered  to  the  defendants,  and  lost,  but 
which  had  not  been  entered  and  paid  for  according  to  the 
value)  was  not  entitled  to  recover  any  things 

A  parcel  above  the  value  of  5L%  was  delivered  to  the  de- 
fendants (who  were  proprietors  of  the  mail,  and  of  a  heavy 
coach    travelling  the  same  road)  and  accepted  by  tbem  to 

r  aay  ▼.  WiUan,  1  H.  Bl.  298.  t  Nicholson  t.  Winao,  5  EasCs  R.  507. 

■  Izett  ▼.  Mountain,  4  £ast*s  R.  371. 


(10)  Pigott  V.  Dunn,  B.  R.  £•  36  G.  3.  S.  P.  cited  by  Lawrence, 
J.  in  Yate  v.  Willan,  2  East^s  R.  134. 
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1^  conveyed  by  the  mail.  If  otwithstmiding  this  acceptance 
the  parcel  was  booked  to'  go  by  the  •  heavy  coach.  Thci  par- 
cel was  lost,  but  it  did  not  appear  id  what  manner.  At  th^ 
triial  it  was  prdved  that  the  owner  had  notice  of  an  adter- 
tisetttent  placed  in  the  coach  office,  in  terms  the  same  as 
that  Which  is  set  forth  in  p.  409  of  this  work.  The  parcel 
in  question  had  not  been  booked  and  paid  for  according  to  the 
teHns  of  the  notice.  On  the  part  of  the  owner  of  the  pared 
it  was  insisted,  that  the  loss  had  not  been  incurred  in  the 
course  of  the  defendants*  employment  as  carriers,  but  had 
been  occasioned  by  an  act  of  tortious  conversion,  in  direct 
contravention  of  the  terms  on  which  the  goods  were  deli- 
vered \o  and  accepted  by  the  defendants.  But  it  was  holden, 
that  the  Evidence  on  which  this  argument  was  founded,  viz. 
the  mere  fact  of  the  booking  of  the  goods  for  a  different 
coach,  and  a  subsequent  non-delivery,  amounted  only  to  a 
negligent  discharge  of  duty  in  their  character  as  carriers,  and 
not  to  an  entire  renunciatioo  of  that  character,'  and  of  the 
duties  attached  to  it,  so  as  to  make  them  guilty  of  a  distinct 
tortious  misfeasance  in  respect  of  the  goods;  and  as  the 
coods  in  question  were  above  the  value  of  5/.,  and  had  not 
becD  insured  and  paid  for  at  the  time  of  the  delivery,  the  de- 
fendants were  not  accountable  for  the  same,  and  consequently 
the  plaintiffs  were  not  intitled  to  recover  any  thing. 

The  true  construclion  of  the  notice  is  this,  that  the  car<*- 
vier  is  not  to  be  protected  by  the  word*  **  kwt  or  damaged," 
if  be  divesta  hitnsdf  wilfully  or  by  the  acts  of  his  servants 
of  the  charge  of  the  parcel  entrusted  to  his  care.  Hence, 
where  a  parcel  exceeding  5/.  in  value  having  been  delivered 
to  A.  and  B.,  common  carriers,  to  be  carried  by  their  mail 
toach,  was  accepted  by  them  to  be  so  carried,  and  was  ac- 
tually put  into  the  mail  and  conveyed  a  short  distance ;  it 
was  then  taken  out  of  the  mail  coach  by  a  servant  of  the 
carriers  and  left  to  be  forwarded  by  another  coach,  of  which 
A.  was  one  of  the  proprietors,  but  in  which  B.  had  no  con* 
cern,  and  the  parcel  was  lost,  but  it  did  not  appear  by  what 
means ;  it  was  bolden*  that,  notwithstanding  the  notice,  the  car- 
riers were  responsible.  So  where  a  parcel  havine  been  sent 
from  Worcester  to  London  arrived  in  London,  and  .was  taken 
from  the  coach-office  of  the  defendants  in  a  cart,  under  the 
direction  of  one  person  only,  for  the  purpose  of  delivery ;  the 
servant  left  the  cart  unprotected  in  the  street,  while  he  went 
to  different  houses  for  the  purpose  of  delivering  other  pack* 
ages,  and  the  parcer,  the  subject  of  the  action,  was  lost  out  of 

u  Oamett  t.  Wiilui, 6  D.«iid  A.  tt. 
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the  cart;  the  coor^  were  of  opinion',  that  the  carrier,,  not- 
withstanding his  notice,  was  liable,  and  that  the  words  lost 
or  damaged  did  not  apply  to  a  case  of  that  description..  So 
where  a  parceLcontaining  country  banker's  notes  ^  of  the 
value  of  iSOO/.  and  addrcised  to  their  clerk  in  order  to  con- 
ceal the  nature  of  its  contents,  was  delivered  to  the  carrier, 
without  any  notice  of  its  value^  to  be  carried  by  a  mail  coach, 
and  was  accepted  by  him  to  t>e  so  carried.  The  parcel  was 
sent  by  a  different  coach  and  was  lost.    The  carriers  b*ad 

{>reviously  given  notice  that  thej^  would  not  be  answerable 
or  any  parcel  above  5/.  in  value,  if  lost  or  damaged,  unless  an 
insurace  were  paid.  No  msurance  had  been  paid  in  this 
case,  yet  it  was  holden,  that  the  carrier  was  responsible 
for  the  loss.  So  where  goods  were  negligently  delivered  to  a 
person  representing  himself  to  be  of  the  same  name  as  the 
person  to  whom  the  goods  were  addressed*. 

It  is  incumbent  on  a  person,  who  is  apprised  of  the  car- 
rier's notice,  when  he  delivers  a  parcel,  to  state  the  value  of 
'  the  contents,  for  otherwise  he  will  not  be  entitled  to  recover*, 
unless  there  has  been  gross  Diligence  ui  the  part  of  the 
carrier.  * 

A  carrier  gave  notice,  that  he  would  not  be  accountable  for 
goods  above  the  value  of  20/.,  unless  entered,  and  an  insur- 
ance paid,  over  and  above  the  price  charged  for  carriage,  ac" 
cording  to  their  va/iitf.— The  plaintiff  caused  a  parcel  of  silk 
exceeding  the  value  of  90L  to  be  delivered  and  booked  at  the 
warehouse  in  London,  where  the  waggon  set  out ;  but  did 
not  pay  any  thing  for  insurance.^The  goods  were  lost— It 
was  holden  that  the  plaintiff  was  not  intitled  to  recover^. 

An  action  was  brought  against  the  proprietors  of  a  stage 
coach*  for.  not  safely  carrying  100/.  delivered  to  their  booK- 
keeper  in  a  bag,  from  B.  to  L.,  and  on  the  trial  it  appeared, 
that  the  money  was  put  into  a  ba^  and  carried  by  the  plain- 
tiff's servant  to  the  defendants*  bouse,  and  there  delivered 
to  their  book-keeper,  who  did  -not  ask  any  question  as  to 
the  contents  of  the  bag,  but  took  it  as  a  common  parcel, 
and  was  paid  for  as  such  by  the  servant,  who  did  not  give 
him  any  information  about  it ;  the  money  was  lost;  and  the 
servant  on  his  cross-examination  swore,  that  he  did  not  re- 
ceive any  particular  instruction  about  the  carriage,  but  only 
to  deliver  the  parcel  to  the  book-keeper,  and  pay  what  was 

z  Smith  V.  Home,  2  B.  Moore,  18.  b  Harris  y.  Packwood,3TauDt.  264. 

7  Sleat  and  oUien  v.  FagfST)  5  B.  &  A.  c  Gibbon  ▼.  Paynton  and  another,  B. 
342.  R.E.  2Q.3.  Bui.  N.  P.  71.  and  4 

s  Duff  V.  Budd,  3  Brod.  ft  Bin;.  177.  Burr.  2298- 

a  Bauou  v.  Donovan,  4  B.  ft  A.  2i. 
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demanded  of  him  for  the  carriage:  the  defendants  proved 

that  an  advertisement  bad  been  put  iifto  the  country  news* 

papef,  once  every  month,  for  two  years  tc^tber,  concerning 

the  carriage  of  parcels  by  this  stage  coach,  with  a  N.  B.  at 

the  bottom  of  it,  that  the  proprietors  woiild  not  be  answer* 

able  for  any  money,  plate,  jewels,  writings,  br  other  valuable 

goods,  unless  they  were  entered  as  such,  and  paid  for  accord- 

ii^gly ;.  And  that  this  paper  was  taken  in  at  the  house  where 

the  plaintiff  lodged,  wno  was  frequently  seen  with  it  in  his 

hand,  and  appeared  to-be  reading  it    The  jury  found  a  ver* 

diet  for  plaintiff.    On  motioa  for  a  new  trial,  the  court  of 

King's  Bench  held-,  that  the  defendants  were  not  liable  to 

answer  for  this  money ;  for  a  carrier  is  only  liable  in  respect 

of  the  reward  which  he  receives :   and  in  the  present  case 

there  was  a  clear  fraud  (11)  committed  by  the  plaintiff.    And 

per  Yates,  J.  here  is  a  full  proof  of  special  acceptance,  and 

a  deceit  on  the  part  of  the  plaintiflT;  for  it  is  not  necessary 


(11)  The  plaintiff  dfeljvered  to  the  defendant*,  a  carrier,  a  box» 
telling  him  only,  that  there  was  a  book  and  tobacco  in  the  box ; 
whereas,  in  fact,  it  contained  lOOL  Roll,  C.  J.  was  of  opinion, 
that,  as  the  carrier  had  not  made  a  special  acceptance,  he  was  an-' 
swerable ;  but  in  respect  of  the  intended  cheat  to  the  carrier,  he 
told  the  jury  they  might  consider  him  in  damages ;  but  the-  jury 
gave  a  verdict  for  971.  against  the  carrier,  which  (as  the  reporter 
adds)  durum  videbatur  circumstamtibus.  Lord  Mandfield,  C.  J.  cit^* 
this  case  in  Gibbon  v.  Paynton,  4  Burr.  2301.  observing,  that,  he 
should  have  agreed  in  opinion  with  the  chcmMantibus. 

A  box,  in  which  there  was  a  large  sum  of  money,  was  brought  to 
a  carrier,  who  demanded  of  the  owner  what  was  in  it ;  he  answered, 
that  it  was  filled  with  silk,  and  such  like  goods  of  mean  value ; 
upon  which  the  carrier  took  it,  and  was  robbed  f.  And  resolved, 
that  he  was  liable ;  but  if  the  carrier  had  told  the  owner,  that  it 
was  a  dangerous  time,  and  if  there  were  money  in  it,  he  durst  not 
take  charge  of  it,  and  the  owner  had  answered  as  before,  this  mat- 
ter would  nave  excused  the  carrier. 

Lord  Mansfield,  C.  J.  in  Gibbon  v.  Paynton,  4  Burr.  2301.  com- 
menting on  the  preceding  case  and  the  observations  annexed  to 
it,  said,  that  he  should  mve  thought  the  carrier  excused,  although 
he  had  not  expressly  proposed  a  caution  against  being  answerable 
for  money ;  for  it  was  artfully  concealed  from  him  that  there  was 
any  money  in  the  box.     See  ante,  note  (8)  of  this  chapter. 

*  Kenrig  ▼.  Egglestone,  Aleyn,  93. 

t  Case  cited  by  Hale,  in  Mone  t.  Slue,  1  Vent.  238. 
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that  there  thoald  be  a  persoilal  comniuDicatioD  (19),  ia  order 
to  make  a  special  aeoeptaace.  The  reaaoD  of  a  perKMial 
GoanDumcattoa  ia,  that  each  party  may  know  the  other's 
mind*  and,  therefore,  if  they  know  each  other's  mind  in 
any  other  manner,  that  is  suflKcient  It  has  been  said,  how* 
ever,  in  one  case',  that  a  carrier  cannot  insist  on  the  terms 
of  the  notice  not  haviog  been  complied  with  in  a  case  where 
from  the  nature  and  bulk  of  the  commodity,  e.  g.  a  pipe  of 
brandy,  he  must  have  been  apprized  that  the  value  exceeded 
five  pounds.  But  in  another  case"",  Gibbs  C.  J.  ruled  that 
where  a  party  does  not  enter  and  pay  for  his  goods  as  of 
greater  value  than  5/« ;  although  the  carrier  may  infer  from 
other  circumstances  that  they  are  of  greater  value  than  6/., 
still  he  may  take  the  benefit  of  the  notice ;  an^  that  mere 
knowledge  that  the  goods  are  of  greater  value  than  5/.  is  not 
sufficient  to  deprive  the  carrier  of  that  benefit    And  in 

d  Bwk  ▼.  Etuu,  B.  R.  U.  T.  53  6.  3.  As.  ISU.Gibbt,  C.  J.    And  on  rale 

pttr  Le  Blanc,  J.  «nd  hati  EUeobo-  Niti  for  new  trial  in  Exebeqner,  aae 

imi^CJ.iaEaalfa47.  1  ftice,  SSO.    N.  The  rule  wai  dis- 

e  Lery  t.  Waterhouse,  Devon.  Sum.  chained. 


^12)  It  is  incumbent  on  common  carriers  to  limit  their  responsi- 
bility by  a  notice  given  by  fAemM/vet,  that  is,  by  advertisement  in  a 
newspaper,  hand-bills,  or  a  board  placed  in  a  conspicuous  situation 
in  the  office  appointed  for  the  reception  of  the  goods,  with  a  proper 
Bodoe  painted  or  written  on  it,  in  large  charaders*.  Where  the 
earner  circulales  hand'hiUs  he  will  be  round  by  their  contents,  and 
he  cannot  avail  himself  of  the  notice  in  the  office,  the  terms  of  which 
vary  from  the  hand^biUs,  and  are  more  advanti^eous  to  himself  f* 
Having  taken  this  precaution,  it  will  be  left  to  the  jury  to  presume 
that  the  owners  of  the  goods  have  had  notice  of  the  advertisement, 
and  consequently  a  personal  communication  of  the  terms  of  the  no- 
tice, in  each  particular  case  may  be  dispensed  with.  Where  the  no- 
tice is  pot  on  a  board  inlaid  in  the  wall,  an  examined  copy  will  be 
sufficient  evidence  $•  In  case's  where  the  carrier  has  not  nven  a 
general  notice  in  the  manner  above-mentioned,  he  will  not  be  per- 
mitted to  avail  himself  of  the  general  usage  as  it  prevails  among 
other  carriers.  See  Lord  Ellenborough*s  opinion  on  this  subject  in 
Clark  V.  Gray,  4  Esp.  N.  P.  C;  178.  A  notice  sospended  at  the 
termini  of  the  journey  will  not  attach  upon  goods  delivered  at  inter- 
mediate places,  where  notices  are  not  affixed.  Gouger  v.  Jolly,  Holt, 
N.  P.  C.  317.  Gibbs,  C.  J.  who  said  the  same  point  had  been  ruled 
by  Ld«  Renyon  and  Ld.  Ellenborough. 

*  See  BuUer  t.  Heane,  2  Camp.  M.  P. C.  416.  and  Glayton  t.  Hunt,  3  Camp. 
N.P.  C.  27. 

t  Cotxien  v.  Botton,  SCamp.  N.  P.C.  lOS. 

{Ibid* 
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• 
Thorogood  V.  Marsh  and  another,  Gow's  N,  P.  C.  105, 
DaHas,  C.  J.  ruled  that  the  carrier  might  claim  the  benefit  of 
bis  notice,  notwithstanding  the  bulk  of  the  commodity.  In 
Beck  V.  Evans,  gross  "negligence  and  non-feasance  were 
proved  on  the  part  of  the  carrier's  servant  And  In  Down  v, 
tromont^  Lord  Ellenborough  ruled,  that  unless  the  appear- 
ance of  the  goods  necessarily  indicated  that  they  were  above 
the  value  of  5/.  the  carrier  might  avail  himself  of  his  notice. 
N.  The  payment  of  the  extra  charge  may  be  dispensed  with, 
and  if  so,  the  notice  will  be  unavailing  K  And  if  gross  neg- 
ligeoce  be  proved  on  tbe  part  of  the  carrier,  he  cannot  pro- 
tect himself  by  tbe  noticed 

In  every  contract  for  the  carriage  of  goods' ,  between  a 
person  holding  himself  forth  as  the  owner  of  a  lighter  or 
vessel  ready  to  carry  goods  for  hire,  and  the  person  putting 
goods  on  board,  or  employing  his  vessel  or  lighter  K>r  that 
purpose,  tt  is  a  term  of  the  contract  on  the  part  of  the  carrier 
or  hghterman,  implied  by  law^  that  his  vessel  is  tight  and  fit 
for  the  purpose  of  employment,  for  which  he  offers  and  holds 
it  forth  to  the  public ^  And  the  carrier  and  lighterman  will 
be  responsible  for  a  breach  of  this  implied  undertaking,  al- 
though he  should  give  notice,  **  that  be  will  not  be  answer- 
able for  any  loss  or  damage,  unlets  occasioned  by  want  of 
ordinary  care  in  the  master  or  crew  of  the  vessel,  in  which 
case  be  will  pay  10/*  per  cent,  on  such  loss  or  damage,  so.  as 
the  whole  does  not  exceed  the  value  of  the  vessel  and 
freight ;"  because  the  object  of  such  notice  is  to  limit  the 
responsibility  of  tbe  carrier  in  those  cases  only,  where  the 
law  would  otherwise  have  made  carriers  answerable  for  the 
neglect  of  others,  and  for  accidents  which  it  might  not  be 
within  tbe  scope  of  ordinary  care  and  caution  to  provide 
against  In  Ellis  t.  Turner,  8  T.  R.  531.  where  a  similar 
notice  was  Kiven,  the  owner  of  tbe  vessel  was  holden  liable  for 
the  vfbple  Toss  upon  the  special  undertaking  of  the  master. 

By  Stat.  7G4  £.  c.  15.  s.  1.  reciting,  that  it  had  been  holden, 
that  the  owners  of  vessels  were  answerable  for  goods  made 
away  with  by  the  masters  or  mariners,  without  the  know- 
ledge or  privity  of  the  owners,  thereby  merchants  were  dis- 
couraged from  adventuring  their  fortunes  as  owners  of  ves« 
aeis,  to  the  prejudice  of  trade  and  navigation,  it  is  enacted, 
that,  *'  the  owners  of  vessels  shall  not  be  liable  for  any  loss 

f  4  Camp.  40.  -     Willan,  B.  R.  H.  69  Qeo.  3. 2  B.  ft  A. 

S  WilBon  V.  Freeman,  2  Camp.  N.  P.  C.        366.  S.  P.  ante,  p.  412. 

627.  i  Lyon  y.  Milli,  6  £af t*s  R.  428. 

b  Smith  T.  Horne  and  othen,  C.  B.  H.    k  lb. 

68.  Geo.  3.  2  Moore,  18.  Biikett  t. 
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or  daaiage,  by  reason  of  any  embezzlement,  aecrpting  or 
making  away  with  (bv  the  master  or  mariners)  of  any 

**  goods  shipped  on  board  any  vessel,  or  for  any  act,  matter, 
or  thing,  damage,  or  forfeiture,  done,  occasioned,  or  in- 
curred by  the  master  or  mariners,  or  any  of  them,  without 
the  privity  and  knowledge  of  the  owners,  further  than  the 
value  of  the  vessel  with  her  appurtenances  and  freight  for 

**  the  voyage,  wherein  the  embezzlement*  &c.  shall  be  made.*' 

An  at;tion  was  brought  against  the  owner  of  a  vessel  to 
recover  the  value  of  a  quantity  of  dollars^,  shipped  by  the 
plaintiff  on  board  the  defendant's  vessel,  bound  rrom  London 
for  Hambui^h.  The  dollars  had  b^n  taken  during  the  night, 
by  force,  from  on  board  the  vessel,  by  a  number  of  fresh 
water  pirates,  as  the  vessel  lay  at  anchor  in  the  Thames.  The 
defendant  relied  on  the  preceding  statute,  proving  that  one  of 
the  mariners  was  accessory  in  the  robbery,  by  giving  intelli- 
gence. The  court  of  Kmg*s  Bench  were  of  opinion,  that 
this  case  fell  within  the  words,  *'  any  act,  matter,  or  thing, 
done,  occasioned,  or  incurred,  by  master  or  mariners,  or  any 
of  them,**  and,  consequently,  that  the  defendant  was  not  lia- 
ble beyond  the  value  of  the  vessel  and  freight 

The  preceding  statute  afforded  a  veiy  inadequate  protec- 
tion to  the  owners  of  vessels,  for  thev  still  remained  liable  for 
the  full  amount  of  goods  lost  by  robbery,  embezzlement,  &c. 
to  which  the  master  or  mariners  were  not  priey,  and  the  case 
of  a  loss  by  fire  was  wholly  unprovided  for  by  that  statute ; 
to  remedy  these  inconveniences,  and  for  the  further  encou- 
ragement of  trade  and  navigation,  the  statute  26  6.  3.  c.  86* 
8.  1.  has  confined  the  liabiiify  of  the  owners  of  vessels  for 
any  loss  or  damage,  by  reason  of  any  robbery,  embezzlement, 
&C.  without  the  privity  of  the  owners,  to  the  value  of  the 
vessel  and  freight,  although  the  master  or  mariners  are  not 
concerned  in,  or  prifiy  to,  such  robbery,  embezzlement,  i^c. 
The  second  section  exempts  the  owners  of  vessels  entirely 
from  answering  for  any  loss  by  fire.  And  by  the  third  sec- 
tion, **  the  owners  of  vessels  shall  not  be  liable  to  answer  for 
any  loss  happening  to  any  gold,  silver,  diamonds,  watches, 
iewels,  or  precious  stones^i^by  reason  of  any  robbery,  em- 
bezzlement, making  away  with,  or  secreting  thereof,  unless 
the  owner  or  shipper,  at  the  time  of  shipping,  insert  in  bis 
bill  of  lading,  or  otherwise  declare  in  writing  to  the  mas- 
ter or  owner  of  the  vessel,  the  nature,  quality,  and  value, 
of  such  gold«  &c.**  The  fourth  section  directs,  that  the 
freighters  or  proprietors  shall  receive  satisfaction  in  average^ 

1  SuttoQ  ▼.Bfitchd,  1  T.  R.  10. 
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in  proportioit  to  their  respective  losses,  if  the  value  of  vessel 
«na  amount  of  freight  shall  not  be  sufficient  to  nnake  them 
full  compensation ;  and  empowers  the  freighters  or  pro- 
prietors, or  wy  of  them,  in  behalf  Of  himself  and  the  other 
proprietors,  or  the  owners  of  the  vessel,  to  exhibit  a  bill  in 
equity  for  the  discovery  of  the  amount  of  the  losses,  and 
ttlso  of  the  value  of  the  vessel  and  freight,  and  for  an  equal 
distribution  and  payment  thereof  among  the  freighters  in 
proportion  to  their  losses ;  provided  that,  where  the  part^ 
owners  of  the  vessel  exhibit  the  bill,  they  shall  annex  an 
affidavit,  negativing  collusion  with  any  of  the  defendants ;  and 
shall  thereby  offer  to  pay  the  value  of  the  vessel  and  freight 
as  the  court  shall  direct,  whereupon  the  court  shall  ascertain 
the  value,  and  direct  payment  thereof,  as  in  the  case  of  bills 
of  interpleader.  See  farther  provisions  on  this  subject  in 
Stat.  53  Geo.  3.  c.  159. 

The  preceding  statutes  do  not  affect  the  liability  of  masters 
and  manners". 

By  Stat  3  &  4  W.  &  M.  c.  1-2.  s.  24.  "  Justices  of  the 
peace  of  every  county  and  place  in  England  or  Wales,  are 
empowered  at  the  next  quarter  or  general  sessions  after 
*'  Easter  day,  yearly,  to  assess  and  rate  the  prices  of  all  land 
'^  carriage  of  goods,  brought  into  any  place  within  their  juris- 
*•  diction,  by  any  common  waggoner  or  carrier,  and  to  certify 
*'  the  rates  to  the  mayors  and  chief  officers  of  the  market 
**  towns  within  their  jurisdiction,  to  be  hung  up  in  some 
**  public  place ;  and  waggoners  or  carriers  taking  more  than 
the  rate  fixed,  shall  forfeit  5/.  to  be  levied  by  distress  and 
sale  of  goods,  by  warrant  of  two  justices,  where  the  wag- 
goners or  carriers  reside."  And  by  stat.  2lG.  9.  c.  28. 
8.  3.  reciting  the  preceding  provision,  and  further,  that  no 
rates  for  the  carriage  of  goods  from  distant  parts  of  the  king- 
dom to  London  and  places  adjacent,  had  been  yet  settled,  and 
that  several  common  waggoners  had  thence  taken  occasion  to 
enhance  the  price  of  carriage  of  goods  to  the  prejudice  of 
trade,  it  is  enacted^  '*  that  every  common  waggoner  or  car- 
*'  rier,  who  shall  demand  and  uU^e  any  greater  price  for  the 
bringing  of  goods  to  London,  or  to  any  place  within  the 
bills  of  mortality,  than  is  settled  by  the  J.  P.  for  the  county 
•*  or  place  whence  such  goods  are  brought,  for  the  carrying 
*'  goods  from  London  to  such  county  or  place,  shall  for  every 
such  oifence  forfeit  and  pay  5/.  to  the  use  of  the  party 
grteved ;  to  be  recovered  as  by  stat  3  &  4  W..&  M.  or  by 

m  See  7  Q.  2.  c.  15.  s.  4.  S6  0. 3.  c  36.  t.  5. 53  Geo.  3.  c.  159  t.  4* 
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*'  distress  and  sale  of  goods,  by  warrant  under  the  handaand 
•*  seals  of  two  J.  P.  for  the  counties  of  Middlesex,  Surry,  city 
••  of  London,  or  Westminster ;  and  the  respective  clerks  of 
••  the  peace  are  directed  after  Easter  sessions,  yearly,  to  cer- 
•*  tify  to  the  Lord  Mayor  of  London,  and  to  the  respective 
"  clerks  of  the  peace  for  Middlesex,  Surry,  and  Westminster, 
**  the  rates  so  made;  which  certificate,  or  an  attested  copy 
*'  thereof  signed  by  the  officer,  to  whom  the  same  shall  be 
**  so  transmitted,  shall  be  evidence  of  the  rates  and  prices  set 
•*  for  the  carrying  goods  to  any  county  or  place" 

A  doubt  is  expressed  in  a  note  to  Kirk  man  v.  Shawcross, 
6  T.  R.  18.  n.  (a)  whether  the  last-mentioned  statute  is  not 
irkutly  repealed  by  stat  7  Geo.  3.  c.  40. ;  but  upon  an  exami- 
nation of  that  statute,  s.  60.,  it  will  be  found  that  there  is  an 
express  exception  of  what  relates  to  the  rate  or  price  for  car- 
riage of  goods.  It  seems,  therefore,  that  the  preceding  clause 
is  still  in  force. 


IIL    Of  the  Lien  of  Carriers, 

By  the  custom  of  the  realm,  a  common  carrier  is  bound 
to  carry  the  goods  of  the  subject  for  a  reasonable  reward,  to 
be  therefore  paid,  by  force  of  which  he  has  a  lien*  as  far  as  Uie 
carriage  price  of  the  particular  goods,  but  not  to  any  greater 
extent.  As  of  late  years  common  carriers  have  on  the  one 
hand  limited  their  responsibility  by  general  notices,  so  on 
the  other  hand  they  have  been  attempting  to  extend  their 
lien,  so  as  to  cover  their  general  balances,  or  in  other  words^ 
tbey  have  claimed  n  general  lien.  In  Rusbforth  v.  Hadfield, 
6  East's  R.  519,  7  East's  R.  2^4.  it  seems  to  have  been  ad- 
mitted by  the  court,  that  the  lien  claimed  by  a  carrier  for  tiis 
general  balance,  was  not  founded  on  the  common  law,  but 
that  such  a  lien  might  arise  by  contract  between  the  owner  of 
the  goods  and  the  carrier;  and  that  usage  of  trade,  if  general, 
uniform,  and  long  established,  was  evidence  of  such  con- 
tract (13).     But  it  was  resolved,  that,  as  general  liens  were 

n  Skinner  v.  Uptbaw,  Ld.  Raym.  7S% 


(13)  See  Naylor  v.  Mangles,  1  Esp.  IJI.  P.  C.  109.  where  it  was 
contended,  that  a  wharfinger  had  a  lien  for  his  general  balance ; 
Lord  Kenyon,  C.  J.  said,  •*  that  liens  were  either  by  common  law, 
usa^,  or  agreement.    Liens  by  the  common  law  were  given  where 
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ffof  to  he  favoured^  tlie  party  who  sets  up  such  a  dAim  ought 
(0  make  out  a  very  strong  case,  and  evidence  of  a  few  recent 
instances  of  detainer  by  carriers,  for  their  general  balance, 
would  not  be  sufficient  to  furnish  an  inference,  that  the  party 
who  dealt  with  a  carrier,  had  knowledge  of  the  usage,  and  so 
tr>  warrant  a  conclusion,  that  he  contracted  with  reference  to 
it,  and  adopted  the  general  lien  into  the  particular  contract. 

A  carrier  had  given  notice  that  all  goods  would  be  sub|iect 
to  a  lien,  not  only  for  the  freight  of  the  particular  goods,  but 
also  for  any  general  balance  due  from  their  respective  owners, 
Ckxxls  having  been  sent  by  the  carrier  addressed  to  the  order 
of  J.  S.,  a  [Sere  fector:  it  was  bolden^  that  the  carrier  had 
not,  as  against  the  real  owner,  any  lien  for  the  balance  due 
from  J.  S.  Query,  whether,  if  the  notice  had  been,  that  all 
TOods,  to  whomsoever  belonging,  should  be  subject  to  a  lien 
for  any  general  balance  that  may  be  due  from  the  persons  to 
whom  they  are  addressed,  he  would  have  any  right  to  retain 
the  goods  for  the  balance  due  from  I.  S.  ? 

It  is  to  be  observed,  that  liens  at  law  exist  only  in  cases 
where  the  party  entitled  to  them  has  the  possession  of  the 

o  Wright  ▼.  Sbell,  5  B,  ft  A.  350. 
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a  paity  was  obliged  by  law  to  receive  goods,  &c.,  in  which  case,  at 
the  law  imposed  the  burthen,  it  ako  gave  him  the  power  of  retain- 
ing for  his  indemnity.  This  was  the  case  of  inn-keepeis ;  that  a 
lien  from  usage  was  a  matter  of  evidence.  The  usage  in  the  present 
case  had  been  proved  so  often,  he  said,  it  should  be  considered  as 
a  settled  point  that  wharfinflers  had  the  lien  contended  for."  And 
in  Spears  v.  Hartly,  3  £sp.  N.  P.  C.  8  i.  Lord  Eldoo,  C.  J.  (on  the 
authority  of  the  preceding  case)  held,  that  a  wharfinger  had  a  lien 
for  his  general  balance,  and  fartner,  that,  although  the  balance  was 
of  a  more  than  six  years  standing,  the  wharfinger  might  retain  the 
goods  by  nrtQe  of  his  general  lien,  for  the  debt  was  not  discharged 
Ey  the  operation  of  the  Statute  of  Limitations,  but  the  remedy  only. 
See  also  Aspinall,  assignee  of  Howarth  v.  Pickford,  3  Bos.  &  Pul. 
44.  n.  (a)  Trover  for  ffoods.  The  defence  was,  that  the  goods  were 
nut  by  Howarth  into  tne  hands  of  the  defendant,  as  a  carrier,  to  be 
forwarded  from  Manchester  (o  his  warehouse  in  London,  and  that 
the  defendant  was  entitled  to  retain  against  the  estate  for  the  general 
balance  due  from  U.  for  the  carriage  of  the  goods.  This  ri^t  was 
established  by  evidence  of  the  defendant  having  before  claimed  and 
been  allowed  to  retain  for  his  general  balmice,  both  against  bank- 
mpt  estates  and  solvent  customers,  and  also  by  the  evidence  of  a 
vnncipal  carrier  on  the  western  road  to  the  same  effect,  respecting 
himseul 
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goods;  consequently  if  a  carrier  parts  witli  the  possession  of 
the  goodSy  after  the  lien  attaches,  the  lien  is  gone. 

An  usage  for  carrierB  to  retain  goods  %  as  a  lien  for  a  ge- 
neral balance  of  account  between  them  and  tiie  consignees, 
does  not  affect  the  right  of  the  consignor  to  stop  the  goods 
in  transitu* 

A  carrier^  who,  by  the  usage  of  a  particular  trade,  is  to  be 
fiaid  for  the  carriage  of  ^oods  by  the  consignor,  bss  not  any 
right  to  retain  them  against  the  consignee  for  a  general  ba- 
lance due  to  him  for  the  carriage  of  other  goods  of  the  same 
sort,  sent  by  the  consignor. 


IV.  By  wham  Actions  against  Common  Carriers  ought  to 

ht  brought. 

In  general  the  action  against  a  carrier,  for  the  non-deli veiy 
or  loss  of  goods,  must  be  brought  by  the  person  in  whom  the 
legal  right  of  propet ty  in  the  goods  in  question  is  vested  at 
the  time ;  for  he  is  the  person  who  has  sustained  the  loss,  if 
Any,  by  the  negligence  of  the  carrier,  and  whoever  has  sus- 
tained the  loss  is  the  proper  party  to  call  for  compensation 
from  the  person  by  whom  he  has  been  ii\jured'.  Hence 
where  a  tradesman  orders  goods  to  be  sent  by  a  carrier,  as  at 
the  instant  when  the  soods  are  delivered  to  toe  carrier,  such 
delivery  operates  as  a  delivery  to  the  purchaser,  and  the  whole 
property  (subject  only  to  the  right  of  stoppage  in  transitu  by 
the  seller)  vests  in  the  purchaser,  be  alone  can  maintain  an 
action  against  the  carrier  for  any  loss  or  damage  to  the  goods; 
and  this  rule  holds  as  well  where  the  particular  carrier  is  not 
named  by  the  purchaser'  (14)  as  where  he  is*;  and  it  holds 

p  Oppchhcim  t.  Rusm1>  3  Bm.  k  Pul.    r  Dtwct  ▼.  Peck,  8  T.  R.  3S0.  I  Atk. 

42.  S48.S.P. 

-q  BiiUer  t.  Wooloott,  t  Bot.  k  Pul.  N.    ■  Dotton  ▼.  Solommnon^  3  Bot.  a  Pol. 

R.  S4.  684. 

t  Daivn  ▼.  Peck,  sopia. 


(14)  Delivery  of  goods  by  the  vendor,  on  behalf  of  the  vendee,  to 
a  carrier,  although  not  named  by  the  vendee,  is  a  delivery  to  the 
vendee.  Duttou  v.  Solomonson,  3  Bos.  &  Pnl.  582.  And  the 
goods  are,  immediately  upon  the  delivery  to  the  carrier,  at  the  risk  j 

of  the  vendee,  although  the  carrier  is  to  be  paid  by  the  vendor.  i 

King  V.  Meredith,  2  Camp.  N.  P.  C.  639.    The  vendor  is  not 
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as  well  in  the  case  of  a  carrier  by  water  as  where  the  goods 
are  conveyed  by  land. 

The  plaintiff  had  shipped  goods"  on  board  the  Mercurius» 
of  which  the  defendant  was  owner,  to  be  carried  from  Lon- 
don to  Tonntngen.  ']*he  goods,  (as  appeared  by  an  admission 
on  the  part  of  the  plaintiff,)  were  expressed  in  the  bills  of 
lading,  to  be  shipped  by  order  on  account  of  Hesse  and  Ca 
of  Hamburgh.  l*he  ship  arrived  in  the  river  Eyder,  but 
was  prevented  from  proceeding  to  Tonningen  by  the  com- 
mander of  one  of  his  Majesty's  frigates,  and  ordered  to  return 
home.  After  her  return,  the  captain  made  an  affidavit,  that 
he  believed  the  cargo  to  be  Danish  property ;  whereupon, 
the  goods  were  unloaded  and  delivered  over  to  the  adniirdlty 
marshal,  and  libelled  in  the  admiralty  court  $  the  plaintiff 
afterwards  recovered  them  by  a  proceeding  in  that  court* 
The  action  was  brought  to  recover  the  expenses  incurred  by 
the  suit  in  the  admiralty.  On  the  part  of  the  defendant  it  was 
insisted,  that  the  goods  being  shipped  by  order  and  on  ac- 
count of  Hesse  and  Co.,  the  property  vested  in  them  imme- 
diately on  their  being  shipfied  on  board  the  Mercurius. 
Dawes  v.  Peck  and  Dutton  v.  Solomonson  were  cited.  It 
was  also  urged,  that  a  recovery  by  the  present  plaintiff  could 
not  protect  the  defendant  from  an  action  at  the  suit  of  Hesse 
and  Co.  On  the  part  of  the  plaintiff  it  was  contended,  that 
there  was  a  distinction  between  the  carrying  goods  from  one 
part  of  England  to  another,  and  the  transporting  them  beyond 
sea.  That  after  a  delivery  of  goods  to  a  carrier,  to  carry  them 
fn)m  one  part  of  England  to  another,  the  vendor  had  no  pro- 
pertjr  in  the  eoods,  but  onlj^  a  right  of  stopping  in  iransitu ; 
and  it  was  admitted,  that  if  the  goods  were  directed  to  be 
sent  by  a  carrier,  without  specifying  the  carrier,  the  delivery 
to  the  carrier  was  a  deliveiy  to  the  vendee ;  but  uiiged  that, 
in  the  case  of  goods  sent  abroad,  if  the  goods  arrived  safe, 
they  were  to  be  paid  for ;  aliter,  if  they  do  not  arrive.  Lord 
Ellenborough,  C.  J.  ^  They  are  shipped  by  order  and  on  ac- 
count of  Hesse  and  Co.  I  can  recognize  no  property  but 
that  recognized  by  the  bill  of  lading.*'    Plaintiff  nonsuited. 

u  Brown  t.  Hodgicm,  Loodoo  Sittiugt,  B.R.  Sd  Bfaicfa,1809. 8Cunp.N.P.C.36» 


boimd  to  enter  and  inture  the  goods  with  the  carrier  as  above  the 
limited  value,  without  instructions  for  that  purpose.  Cothay  v. 
Tate,  3  Camp.  N.  ?•  C.  129.  But  the  delivery  to  the  carrier  ought 
to  be  in  such  a  manner^  as  to  fumiBh  the  purchaser  with  a  remedy 
over  asAinst  the  carrier^  in  case  of  Ion.  Buckman  v.  Levi,  9  Camp. 
R  P.  C.  414.    See  also  Qarke  v.  Butchins,  1 4  East,  475. 
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It  is.obftervable,  that  in  the  case  of  Davis  ▼•  James.  5  Bom 
$680,  it  was  holden»  that  the  consignor  might  maiDtain  the 
action  ;  but  the  ground  of  that  decision  was,  that  the  con- 
signor had  made  himself  responsible  to  the  carrier  for  the  price 
of  the  carriage.  So  where,  by  the  bill  of  lading,  the  captain 
was  to  deliver  the  goods  for  the  consignor,  and  in  his  name 
to  the  consignee,  and  at  the  time  of  shipment  the  consignee 
bad  no  property  in  the  goods,  it  was  holden*,  that  an  actioa 
against  the  ship  owners  for  damage  done  to  the  goods,  must 
be  brought  in  the  name  of  the  consignor ;  and  that,  although, 
the  consignee  had  insured  the  goods  and  advanced  the  pre<^ 
miums  of  insurance  before  the  arrival  of  the  ship.  In  Moorf 
V.  Wilson,  I  T.  R.  659,  where  the  action  was  brought  by  tl^ 
consignor,  and  the  plaintiff  having  averred  in  his  declaratioOt 
that  the  hire  was  to  be  paid  by  him,  proof  that  the  hire  was 
to  be  paid  by  the  consignee  was  holden  not  to  be  a  variance, 
on  the  ground  that  whatever  might  be  the  contract,  between 
the  vendor  and  the  vendee,  the  agreement  for  the  carriage 
was  between  the  carrier  and  the  vendor,  the  latter  of  whom 
was  by  law  liable. 

Where  goods  were  delivered  to  a  carrier  at  Exeter  to  con- 
vey to  Falmouth,  and  there  deliver  them  to  an  agent,  who 
was  to  forward  them  to  the  consignee  abroad ;  and  the  car- 
rier detained  the  goods  on  the  ground  of  a  lien  against  the 
agent  for  his  general  balance;  it  was  holden,  that  trover 
might  be  maintaii^d  against  the  carrier  at  the  suit  of  ike 
cunsignor^n 

An  action  lies  against  the  commander  of  a  ship  of  war  who 
takes  the  bullion  of  a  private  merchant  on  board,  for  not 
safely  keeping  and  delivering  it*.  So  where  the  master  of  a, 
storeship,  in  the  king's  service,  took  in  the  bullion  of  a  pri- 
vate merchant  on  freight  from  Gibraltar  to  Woolwich,  it 
was  holden'  that  an  action  lay  against  him  for  the  loss  of  the 
bullion. 


V.  Of  the  Declaratidn. 

FouMEttLY  the  declaration  in  actions  against  commoa 
carriers  stated  their  employment  as  common  carriers  \  their 
liability  by  the  custom  of  the  realm,  a  delivery  to,  and  accept- 

X  Saifeot  T.  Moris,  3  B  It  A.  377.  i  Hodgion  t.  FuUaiton,  4  Taant.  787. 

y  Tag^liabue  V.  Wynn,   aad  aootber»  a  Hatcb well  t.  Cooke,  6  Taunt.  57  7. 

Cornwall  Lent  Ass.  1813.  Wood  B.  b  Utrne'f  Plead.  76.    Vid.  BaL  17,  Si. 

M5S. 
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atice  by  the  derendants  of  the  goods  to  be  carried,  for  a  rea- 
«onaWe  hire  or  reward,  concluding  with  the  loss  or  damage 
to  the  goods ;  but  the  modem  practice  is  not  to  declare  in 
this  form,  but  in  assumpsit  (15),  and  not  to  state  either  the 
employment  of  the  defendants  as  common  carriers,  or  the 
custom  of  the  realm  (16)  as  to  their  liability,  rhis  form  of 
declaration  has  prevailed  since  the  decision  of  Dale  v.  Hall, 
M.  T.  1750,  in  which  it  was  settled,  that  it  did  not  make 
any  difference,  whether  the  plaintiff  declared  on  the  custom, 
or,  more  generally,  in  assumpsit;  for,  by  stating  that  the  de- 
fendant carried  for  hire,  it  would  appear  that  the  defendant 
was  a  common  carrier,  and  then  the  law  would  raise  the 
promise  from  the  nature  of  the  contract.  But  although 
the  plaintiff  is  not  bound  to  allege  the  custom,  yet  he  must 


(15)  It  may  be  observed,  however,  that  where  the  circumstances 
of  the  case  require  a  count  in  trover  to  be  added,  the  ancient  form 
of  declaration  is  adhered  to,  or  (what  is  more  usual)  a  concise  form, 
analc^ous  to  the  ancient  form,  and  founded  on  a  breach  of  duty*  is 
adopted.  It  is  worthy  of  remark,  that  Deoison,  J.  said,  in  Date  v. 
Hall,  B.  R.  H.  24  G.  2.  MSS.  that  where  the  action  was  founded  on 
the  custom,  it  was  ex  contrMtu^  and  that  trover  and  an  action  on  the 
custom  could  not  be  joined ;  and  in  Boson  v.  Sandford  and  another, 
Salk.  440.  the  court  held,  that  an  action,  charging  *  the  defendants 
with  a  breach  of  their  duty  as  carriers,  was  not  an  action  ex  delicto, 
but  ex  quan  contractu,  and  on  this  ground  they  decided,  that  the 
action  bein^  brought  against  two  of  four  part-owners  of  a  ship  could 
not  be  sustamed,  although  the  defendants  had  not  pleaded  this  matter 
in  abatement,  but  had  relied  on  the  general  issue,  not  guilty.  This 
case,  however,  as  to  the  taking  advantage  of  the  omission  of  some 
of  the  partners  on  the  general  issue,  has  been  overruled  in  Rice  v. 
Shute,  5  Burr.  2611,  and  in  subsequent  cases,  (see  ante,  p.  118.  n« 
65,) ;  and  as  to  the  form  of  the  action,  Boson  v.  Sandford  was  over- 
ruled in  Dickon  v.  Clifton,  2  Wils.  319,  which  was  recognized  by 
Lord  Ellenborough,  C.  J.  delivering  the  judgment  of  the  court  in 
Govett  V.  Radnidge,  3  East's  R.  62. 

(16)  '^  The  custom  of  the  realm  is  the  law  of  the  realm  f,  and 
Consequently  it  need  not  be  set  forth  in  the  declaration.*'  Per 
Denison,  J.  in  Dale  ▼•  Hall,  MSS.  and  per  Lord  Hardwicke,  C.  J. 
in  Boucher  v.  Lawson,  Ca.  temp.  Hard.  199.  See  also  Hargrave's 
Co.  Litt.  p.  89,  a.  n.  7.  **  It  seems  not  only  unnecessary,  but  even 
improper,  to  recite  the  custom  in  the  declaration,  because  it  tends 
to  confound  the  distinction  between  medal  customs,  which  ought 
to  be  pleaded,  and  general  custom  of  the  realm,  of  which  the  courts 
are  bound  to  take  notice  without  pleading." 

•  See  the  dedaratioo,  %  Show.  47S.  k  Ctxth.  158. 
t  Host  115.  b.  Hob.  IS. 
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produce  suSicient  evidence  to  bring  his  ca«e  vritlitQ  the 
custom  ^ 

The  advantage  resulting  to  the  plaintiff  from  declaring  in 
assumpsit  is,  that  he  may  join  the  common  counts  with  the 
special  counts  in  assumpsit,  if  he  has  other  causes  of  actioi» 
to  which  they  are  applicable.  The  inconvenience  which 
arises  from  declaring  in  assumpsit  is,  that  it  lets  in  a  plea  of 
abatement  for  want  of  joining  all  the  parties,  and  it  excludes 
the  right  to  join  a  count  in  trover.  If  the  plaintiff  is  desirous 
of  avoiding  this  inconvenience,  he  may  either  pursue  the  an- 
cient method  of  declaring  with  a  recital  of  the  custom,  or  he 
may  adopt  a  more  general  form  (oinitting  the  recital  of  the 
custom)  and  allege  his  gravamen  as  consisting  in  a  breach  of 
duty  arising  out  of  an  employment  for  hire,  and  may  consider 
that  breach  of  duty  as  a  tortious  negligence.  Thus  declaring 
in  tort,  the  plaintiff  will  be  permitted  to  add  a  count  m  trover, 
the  defendant  will  be  ousted  of  his  plea  in  abatement*,  on 
the  ground  of  not  joining  all  the  parties;  and  further,  if  the 
action  is  brought  against  several  defendants,  and  some  are 
'  found  guilty,  and  others  acquitted,  the  plaintiff  will,  notwith- 
standing, be  entitled  to  judgment  against  those  who  have 
been  found  guilty*. 

The  reader,  however,  should  be  apprised,  that  the  doctrine 
hid  down  in  Govett  v.  Radnidpe  is  opposed  by  two  decisions 
in  the  court  of  Common  Pleas,  viz.  first,  by  the  case  of  Powell 
V.  Lay  ton,  2  Bos.  and  Pul.  N.  R.  3t)5.  in  which  it  was  deter- 
mined, that  a  declaration  against  a  carrier  by  water,  stating 
*'  that  he  liad  received  goods  to  carry  for  freight,  but  that  he 
had  not  delivered  them  according  to  his  duty,*'  was  founded 
in  contract;  and  that  to  a  declaration  so  framed,  the  defendant 
might  plead  that  he  was  only  liable  jointly  with  his  partners, 
and  that  his  partners  were  not  sued ;  and,  secondly,  by  the 
case  of  Max  v.  Roberts,  and  eight  others';  there  .the  grava- 
men was  alleged  as  consisting  in  a  breach  of  duty  as  ship- 
owners arising  out  of  an  employment  for  freight.  The  plain- 
tiff could  not  prove  all  the  defendants  to  be  owners ;  the 
court  were  of  opinion,  that,  as  the  action  was  founded  ia 
contract,  it  was  incumbent  on  the  plaintiff  to  prove  all  the 
defendants  to  be  owners,  and  having  faiTed  in  that,  he  could 
not  recover  against  those  who  were  proved  to  be  owners.  A 
writ  of  error  was  brought,  which,  having  been  twice  urged 
in  the  court  of  King's  Bench,  was  adjourned  to  the  £xche* 

«  Per  Lord  Hardwicke,  C.  J.  in  Boucher  e  GoTett  v.  Radnidge,  B.  R.  3  East's  R«. 

V.  Lawson,  H.  9  0. 2.  B.  R.  Ca .temp.        62.    Cowper  v.  South,  4  Tauot.  S02. 

Hard.  199.  Bretherton  v.  Wood,  3  B.  ft.  B.  54* 

4  MUchell  V.  Tarbuit,  5  T.  R.  649.  f  3  N.  R  454. 
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quer  Chamber,  as  it  was  supposed  that  a  decision  hi  this  case 
might  settle  and  put  at  rest  the  question  upon  which  the 
contrary  judgments  bad  been  given ;  but^  after  argument,  the 
twelve  judges  were  unanimously  of  opinion,  that  both  the 
counts  of  the  declaration  were  so  defective  in  several  material 
respects^  f  perfectly  culiateral  to  the  question  upon  which  the 
determination  of  the  judges  was  sought  J  thsit  no  judgment 
could  be  given  for  the  plaintifl*  upon  either  of  them  *• 

It  will  be  proper  to  remark  here^  that  trooer  will  not  lie 
against  a  common  carrier  for  merely  losing  goods  entrusted 
to  his  care,  without  any  actual  wrong ^  (17).  The  proper 
form  of  action  is  the  action  on  the  case  before  mentioned. 

Although  goods  are  spoiled  by  the  default  of  th^  master 
of  the  ship,  yet  the  owners  are  liable  in  respect  of  the  freight  ^ 
if  chargea  on  the  custom  of  the  realm,  or^.s  usually  carrying 
for  hire,  or  upon  an  express  undertaking ;  but  not  other- 
wise ^  In  this  case  the  declaration  (if  in  assumpsit)  ought 
to  be  against  all  the  owners;  but  if  one  or  more  are  not 
named  as  defendants,  advantage  can  be  taken  of  the  omission 
by  plea  in  abatement  only '.  The  same  rule  holds  with  re- 
spect to  all  common  carriers  who  are  partners,  or  who  make 
a  joint  contract 

A  ship  was  chartered  to  the  commissioners  of  the  navy  as 
an  armed  vessel",  who  put  on  board  a  commander  in  the 
navy  and  a  king*s  pilot,  the  master  and  crew  being  appointed 

g  Max  ▼.  Roberts,  12  East,  S9.    But  25S.  1  Sbow.  29. 2  Show.  47S.  Skin. 

see  Weall  ▼.  King,  12  East,  452.  278. 3  Mod.  321 .  Carth.5S.  S.  C. 

b  Rots  V.  Jobnsoo,  5  Burr.  2825.  Kirk-  k  Boucher  t.  Lawson,  Ca.temp.  Haidw. 

man  v.  Haigreaves,  (case  from  Lan-  194. 

caster  Sum.  Ass.  1 800,  before  Qiabam,  1  Rice  v.  Sbute^  5  Burr.  2611. 

B  )  B.  R.  H.  41  O.  3.  MS3.  S.  P.  m  Fletcber  v.  Braddick,  2  Boa.  k  Pul. 

i  Boson  ▼.  Sandford,  Salk.  440.  3  Lev.  N.  R.  182. 


(17)  Bat  if  the  carrier  has  the  goods  in  his  custody  at  the  time 
when  he  refuses  to  deliver  them,  this  will  be  evidence  of  a  con- 
veision,  Salk.  655.  So  trover  will  lie  against  a  carrier  who  delivers 
goods  to  a  wrong  person  through  mistake.  Per  Kenyon,  C.  J* 
Youl  V.  Harbottle,  Peake's  N.  P.  C*  49.  recognized  in  Devereux  v« 
Barclay,  2  B.  and  A.  704.  The  owner  of  goods  on  board  a  vessel 
directed  the  captain  not  to  land  them  on  the  wharf,  against  which 
the  vessel  was  moored,  which  the  captain  promised  not  to  do,  but 
afterwards  delivered  them  to  the  wnarfinaer,  conceiving  that  the 
wharfinger  had  a  lien  on  the  ^foods  for  whamge  fees ;  it  was  holden, 
that  the  owner  might  maintain  inwer  against  the  captain,  who  could 
not  prove  that  any  wharfage  duty  was  due.— Syeds  v.  Hay,  4  T.  R.  260. 


.fc 
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and  paid  by  the  owners.  In  consequence  of  the  improper 
execution  of  an  order  given  by  the  commander,  the  chartered 
ahip  ran  foul  of  another  ship.  It  was  holden,  that  the  owners 
of  the  chartered  ship  were  liable  for  the  injury  which  the 
other  ship  sustaioeil ;  for  the  chartered  ship^  notwithstanding 
it  had  an  otiiceron  board,  was,  with  regard  to  third  persons, 
to  be  considered  as  the  ship  of  the  owners. 

A  notice  by  a  carrier  limiting  his  responsibility  to  a  certain 
sum  ",  Unless  goods-above  that  value  are  entered  and  paid  for 
accordingly,  amounts  only  to  a  limitation  of  damages,  after 
a  right  to  them  has  accrued  by  a  breach  of  the  contract,  and 
is  matter  proper  to  be  given  in  evidence  to  the  jury  in  reduc- 
tion of  damages,  but  forms  no  part  or  qualification  of  the 
original  contract  for  carriage,  and,  consequently,  is  not  ne- 
cessary to  be  shewu  to  the  court  in  the  first  instance  on  the 
face  of  the  record.  Hence,  in  a  case  of  this  kind,  a  declara- 
tion in  the  usual  form*  is  sufficient. 


VI.  Of  Payment  of  Money  into  Court, 

In  an  action  of  assumpsit  against  a  carrier',  to  recover  the 
loss  sustained  u|)on  gooas  which  had  been  put  on  board  the 
defendant's  barge,  and  which  had  been  spoiled  in  consequence 
of  the  cargo  being  sunk,  the  defendant  was  not  allowed  to  pay 
the  invoice  price  into  court,  the  rule  being «  that  money  can- 
not be  paid  into  court  in  cases  of  uncertain  damages. 

In  assumpsit  against  a  common  carrier  for  losing  a  trunk 
belonging  to  the  plaintiff',  of  the  value  of  60/.  the  defendant 
moved  for  leave  to  pay  901.  into  court,  upon  an  affidavit, 
stating  that  he  had  published  an  advertisement  that  he  would 
not  be  answerable  for  any  parcels  above  the  value  of  20/. 
unless  he  was  paid  in  proportion  to  the  risk,  and  that,  in  the 
present  case,  tne  parcel  exceeded  that  value,  yet  the  defend- 
ant had  not  been  paid  any  thing  extra  for  the  carrii^.  The 
court  of  King's  Bench  permitted  the  money  to  be  paid  into 
court,  observing,  that,  as  the  declaration  did  not  state  any  da- 
mage independently  of  the  loss,  the  plaintiff  could  not  re- 
cover beyond  the  value  of  the  goods :  for  which  reason  the 
declaration  did  not  differ  from  the  common  case  of  goods  sold 
and  delivered. 

n  Clarke  v.  G»y,  6  Ettt*t  R.  M4.  q  Tidd's  Prwl.  W  «dit.  p.  537. 

o  B.  C.  »  Hutlon  V.  BoUon,  1  H.  Bl. 299.  o.  (b.; 

p  m\  v.  Pickford,  2  Bot.  Ic  Pul.  234. 
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In  the  preceding  case  the  consequences  of  paying  money 
into  court  were  not  attended  to;  but,  in  a  subsequent  case 
of  Yate  V.  Willan,  9  East's  R.  128,  where  in  assumpsit  by  the 
owner  of  a  trunk  of  the  value  of  15/.  which  had  been  lost  by 
the  defendant,  the  declaration  stated  a  general  undertaking  by 
the  defendant  to  carry  goods  safely  for  hire,  and  the  de« 
fendant  paid  5/.  into  court ;  it  was  holden  that  the  defendant 
could  not  give  in  evidence  a  notice  *'  that  he  would  not  be 
responsible  for  more  than  5/.  for  any  property  lost,  unless 
the  same  was  booked,  and  fniid  for  according  to  the  value," 
and  that  the  trunk  in  question  had  not  been  so  paid  for;  be- 
cause the  payment  of  money  into  court,  upon  a  count  stating 
a  special  contract,  waa  an  admission  of  such  contract,  and 
narrowed  the  inquiry  to  the  quantum  of  damages  sustained 
by  the  breach  thereof  (18). 


VIL  Evidence. 

AssuxpsiT  against  the  defendant'  (a  keelman)  as  a  oom- 
tnon  carrier,  for  damage  done  to  goods  delivered  to  his  cus- 
tody  for  safe  carriage.  On  non  assumpsit^  the  plaintiff  proved 
the  damas^e  by  water  in  the  hold  of  the  vessel.  The  judge 
permitted  the  defendant  to  produce  evidence  to  show  that 
there  had  not  been  any  negligence  on  his  part  On  a  motion 
for  a  new  trial,  it  was  insisted,  that  the  evidence  given  for  the 
defendant  ought  not  to  have  been  received.  The  court  were 
of  opinion,  that  this  evidence  was  not  admissible;  Lee,  C.  J. 
observing,  that  goods  delivered  to  common  carriers  were  to 
be  kept  safely,  except  against  acts  of  God  or  king's  enemies : 
that  all  other  excuses  amounted  to  negligence,  and,  not  being 
legal  excuses,  evidence  of  them  was  immaterial,  as  not  being 
any  answer  to  the  undertaking. 

In  an  action  against  the  owner  of  a  vessel,  for  not  safely 

s  Dale  T.  Hall,  B.  R.  1  ^mis. 281.aiia    t  I47  ▼  Hi4ock,Pea)K*a  N. F.C.  101. 
M8S. 


(18)  The  authority  of  this  case  has  been  shaken  in  Clark  v.  Gray, 
6  East's  R.  570.  in  which  Lord  Ellenboiough,  delivering  the  iudg- 
ment  of  the  court  said,  **  that  the  case  of  Yate  v.  Willan,  could  not 
be  supported  in  its  full  extent ;  for  althooffh  the  paymoit  of  money 
did  aamit  the  contract  as  steted  in  the  deoaration,  it  did  not  admit 
a  contract  incompatible  with  the  restrictive  piovision  as  to  the  amount 
of  damages  to  be  recovered  in  case  of  loss.^* 
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carrying  the  goods  of  the  plaintiff,  the  plaintiff  called  the 
maftter  of  the  vessel,  whom  oe  had  released,  as  a  witness  to. 
prove  bis  case ;  Lord  Kenyort,  C.  J.  admitted  him,  observing 
that  the  master  had  not  any  immediate  interest;  that  the  re* 
cord  in  this  cause  would  not  he  evidence  for  or  against  bini 
in  an  action  brought  against  him;  and  although  it  should 
appear,  that  the  vessel  was  lost  through  the  negligence  of  the 
witness,  yet  the  present  defendant  was  liable  to  the  plaintiff*; 
consequently,  taking  it  either  way,  he  was  a  good  witness. 

Action  against  defendants*  as  owners  of  a  coach,  for  the  loss 
of  a  parcel.  To  prove  the  ownership,  on  the  part  of  the 
plaintiff,  an  entry  in  the  book,  kept  at  the  proper  oAce  in 
bomerset  House,  stating  the  defendants  td  be  licensed  s» 
owners  of  the  coach,  was  produced ;  and  it  was  contended 
that  as  the  entry  was  made  in  pursuance  of  stat  25  G.  3.  c 
51.  s.  50,  51,  it  must  be  presumed  to  be  accurate,  and  was  at 
least  primd  facie  evidence ;  but  Gibbs,  C.  rejected  it,  observ- 
ing that  the  entry  not  being  signed  by  the  defendants,  aad 
nothing  being  shewn  to  connect  them  with  it,  it  was  no  evi- 
dence to  prove  them  to  be  owners  of  the  coach. 

A  parcel,  containing  Bank  notes,  stamps,  and  a  letter,  was 
sent,  by  a  common  carrier,  from  one  stamp  distributor  to 
another  t  it  was  holden  ',  in  an  action  against  the  carrier,  that 
the  circumstance  of  the  letter  accompanying  the  stamps  was 
primd  facie  evidence  that  it  related  to  them,  so  as  to  bring 
the  case  within  the  proviso  of  the  42  G.  3.  c.  81.  s.  6.  which 
enacts,  ^  that  the  prohibition  to  send  letters  otherwise  than 
by  the  post,  shall  not  extend  to  letters  sent  by  any  common 
carrier,  with  and  for  the  purpose  of  being  delivered  with  the 

foods  that  the  letter  concerns  :*'  and  that  the  defendant  not 
aving  proved  the  letter  to  relate  to  any  other  subject  mat- 
ter, was  liable  for  the  value  of  the  parcel. 

A  book-keeper  to  a  carrier  is  a  good  witness  for  him,  of 
necessity,  without  a  released 

11  StroUMT  T.  WiUan  and  otbcnu   4  x  Beno^t  ▼.  CkNifht  1  B-  |e  A.  4S1. 

Cunpb.  24.  See  alio  Ttnlder  t.  Wsl-  j  Spencer  t.  Goulding,  Peike*!  N.  P.  C. 
pole,  14  Eaet.  836.    8  P.  as  tore-        180. 
filter  of  s  tbSp. 
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COMMON. 

I.  Of  Right  of  Common. 

II.  Of  Cifmmon  i\f  Pasture^  and  herein  of  Common  appen* 
dantf  Common  appurtenant^  and  Common  in  grois. 

III.  Of  the  Interest  of  the  Owner  of  the  Soil  subject  to  Right 

of  Common:  and  herein  of  Approvement  and  In^^ 
closure. 

IV.  Of  the  Remedy  for  Disturbance  of  Right  of  Common. 
y.  Of  Surcharges  by  Commoners. 

VI.  Evidence. 


I.  Of  Right  of  Common. 

Right  of  Commotk  is  an  incorporeal  hereditament^  or  a 
right  (lying  in  grant)  which  certain  persons  have  to  take  or 
use  inooromoa,  a  part  of  the  natural  produce  of  land  (l),  , 
wat^r  (d),  wood  (3),  &c.  belonging  to  other  persons,  irho 
have  the  permanent  or  limited  interest  in  the  soil,  &c. 

If  a  person  claim  by  prescription  any  species  of  common 
in  the  land  of  another*  and  that  the  owner  shall  be  excluded 
to  have  pasture,  estovers,  or  the  like,  this  is  a  prescription 
against  law*.  But  a  person  may  prescribe  for  the  severql 
pasture,  and  exclude  the  owner  of  the  soil  from  feeding  his 
cattle  there  \ 

a  1  Inst.  123  a.  b  1  Inst.  128.  a.  Hotkins  t.  Robini, 

2  Saund.  334. 


(1)  Common  of  pasture,  and  common  of  turbary. 

(2)  Common  of  fishery. 

(3)  Common  of  estovers. 
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The  common  over  which  the  ri^t  is  claimed,  generally 
is  situate  in  the  same  manor  in  which  the  tenements  lie,  in 
respect  of  which  the  right  is  claimed ;  but  a  person  may  pre* 
scribe  for  a  right  of  common  over  a  waste  in  one  manor,  in 
respect  of  a  tenement  lyin^  in  another;  but  stronj^r  evidence 
should  be  given  to  establish  such  a  right  than  in  ordinary 


A  person  may  have  two  distinct  substantial  grants  of  rights 
of  common  over  diflfereAt  wastes,  from  different  lords,  in  re* 
spect  of  the  same  tenement^ ;  and  immemorial  usage  is  evi- 
dence of  such  distinct  grants. 

If  A.  has  a  common  by  prescription^,  and  takes  a  lease  of 
the  land  for  twenty  years,  whereby  the  common  is  suspended 
after  tj^e years  ended,  A.  may  claim  the  common  generally  by 
prescnption ;  for  the  suspension  was  to  the  possession  only, 
and  not  to  the  right,  and  the  inheritance  of  the  common  did 
always  remain  (4). 


IL  Of  Common  of  Pasture ;  and  herein  of  Common  appen^ 
dant,  Common  appurtenant,  and  Common  in  gross* 

Common  of  pasture  is»  where  one  pemm  has»  in  common 
with  other  persons,  the  right  of  taking  by  the  SMMiths  of  bit 
cattle,  the  herbage  growing  on  land  of  which  soiM  other  per* 
son  is  the  owner. 

Common  of  pasture  is  either  common  appendanti  common 
appurtamnt,  or  common  in  gross. 

With  respect  to  two  other  kinds  of  common  of  pasture^ 
which  are  sometimes  naentaoned  in  the  books,  viz.  common 
of  vicittage,  and  common  in  gross  sans  nombre,  or  without 
stiiit;  it  aiay  be  observed,  that  the  former  cannot,  strictly 

e  HottinriiMd  ▼.  Walfoa,  7  BMt,48S.  d  I  tnttlU  b^ 


(4)  Title  once  gained  by  prescription  or  custom,  caimol  be  lost 
by  interraptioa  of  the  possession  for  10  or  20  years ;  but  by  inter- 
ruption in  the  right  it  may ;  or  if  a  man  had  a  rent  or  common  by 
prescription,  unity  of  possession  of  as  h%h  and  perdurable  estate, 
IS  an  interruption  in  the  rieht  1  Inst.  114.  b.  when  a  prescrip* 
lion  or  custom  makes  a  title  of  inheritance,  the  party  cannot  idter 
or  wave  the  same  in  pais. 
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speaking,  be  a  right  of  cominon  %  for  if  it  were,  it  would 
prevent  an  inclosure,  which  it  has  been  always  boUlen  that 
it  will  not:  the  truth  is,  it  is  only  an  excuse  for  a  trespass. 
Where  there  is  a  partial  inclosure^  common  by  vicinage 
still  continues.  As  to  common  in  gross  sans  nombre^  it  has 
been  truly  said,  that  the  notion  of  this  species  of  common, 
in  the  latitude  in  which  it  was  formerly  understood/ has 
been  exploded  long  ago^  (5),  and  it  cannot  have  any  rational 
meaning,  but  in  contradistinction  to  stinted  common,  where  a 
man  has  a  right  to  put  on  the  common  a  certain  number  of 
cattle  only. 

Common  appendant^  is  of  common  right  (and  therefore  a 
man  need  not  prescribe  for  it*)  (6),  for  beasts  commonable, 
that  is,  that  serve  for  the  maintenance  of  the  plough,  as 
horse  and  oxen,  and  for  kine  and  sheep  to  manure  the  land, 
and  is  appendant  to  ancient  arable  land  only*'.  It  must  have 
existed  from  time  tmroemoriaP.  It  must  be  claimed  in  the 
waste  of  the  lord,  not  for  a  certain  number  of  cattle,  but  for 
such  only  as  are  levant  and  couchant  on  the  land,  and  there* 
fore  it  cannot  be  severed,  not  even  for  a  moment,  nor  turned 
into  common  in  gross.  The  reason  for  common  appendant 
appears  to  be  this ;  that  as  the  tenant  would  necessarily  have 
occasion  for  cattle*",  not  only  to  plough,  but  likewise  to  ma- 
nure his  own  land,  he  must  have  some  place  to  keep  such 
cattle  in,  while  the  corn  is  growing  on  his  own  arable  land ; 
and  therefore  of  right  (if  the  lord  had  any  waste)  the  tenant 
'  might  put  his  cattle  there,  when  they  could  not  go  on  his 
own  arable  land ;  hence  it  is  plain,  that  levancy  and  couch- 

•  M aigravc  T.Ctire,  WiU«s,  322. 1  Inst,  i   Bro.  Abr.  Comon.  pi.  1 1 .  36. 

122.  a.  k  4  Rep.  37.  b.  WiUct,  822. 

f  GuUetT.Lopei,13East,348.  1   26H.  4.a. 

g  Bennett  t.  Reere,  WiUet,  232.  m  Bennett  t.  Retre^  WiUet,.231. 
h  1  Init.  122  a.  Bro.  Abr.  Comon.  1. 


.  (5)  In  Mellor  v.  Spateman,  i  Saund.  p.  346*  c.  Serj«  Wma*  edi- 
tion, Kel^ge,  C.  J.  said  positively,  that  there  coold  not  be  any 
GOinmon  in  gross  sans  nomhre.  See  also  Bensoti  v.  Chester,  8  T*  R« 
396.  where  it  was  holden,  that  a  claim  of  a  right  of  oooiinon, 
without  stint,  as  annexed  to  an  ancient  messuage,  without  land, 
could  not  be  supported,  such  a  right  of  common  not  existing  in 
law. 

(6)  Common  appendant  must  have  existed  from  time  imme* 
morial,  but  it  ougnt  not  to  be  claimed  by  prescription.  The 
proper  way  of  pleading  it  is,  that  the  party  was 'seized  in  fee  of  cer- 
tain arable  land,  to  which  he  had  common  appendant  in  the  locus. 
See  4  H.  6.  13.  a« 
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«ncy  (7)  are  incident  to  common  appendant",  namely,  that 
the  tenatit  can  only  have  a  right  of  common  for  such  cattle 
«•  are  ierant  and  couchant  on  his  estate,  that  is,  for  such  and 
so  many  as  he  has  occasion  for  to  plough  and  manure  his  land, 
in  proportion  to  the  quantity  thereof  (8). 

Common  appendant  being  of  common  right,  may  be  ap- 
portioned, by  alienation  of  part  of  the  land  to  which  the 
common  is  appendant*;  and  if  the  land  be  divided  ever  so 
often',  each  parcel  of  land  is  entitled  to  common  appendant. 

Although  the  commoner  purchases  part  of  the  land  in 
which  he  is  entitled  to  common,  yet  the  common  shall  be 
apportioned**,  because  common  appendant  is  of  common 
right';  but  otherwise  it  is  of  common  appurtenant*. 

Common  appurtenant  is  a  right  of  common  founded  on  a 
grants  or  prescription*,  (which  supposes  a  grant)  annexed 
to  the  enjoyment  of  land.  This  species  of  common  may  be 
granted  for  all  manner  of  cattle,  that  is,  not  only  for  those 
which  serve  for  the  maintenance  of  the  plough,  and  to  ma- 
nure the  land,  but  for  swine,  goats,  and  the  like' ;  it  may  be 
granted  for  an  unlimited  number,  or  for  a  certain  number 
of  cattle.  Where  common  appurtenant  is  granted  for  an  un- 
limited number  of  cattle,  the  measure  of  profit  which  the 
commoner  is  to  have,  is,  as  in  the  case  of  common  appendant, 
levancy  and  couchancy  ^;  and,  consequently,  like  common 
appendant,  such  common  appurtenant  cannot  be  converted 
into  'common  in  gross.  But  common  appurtenant  for  a  cer^ 
tain  number  of  cattle  may  be  granted  over,  and  so  become 
common  in  gross. 

n  1  Ron.  Abr.  32S.1.  1.  t  Cro.Car.482. 

o  1  lost:  122.  a.  u  1  init  122  a. 

p  Per  Willes,  C.  J.  Willes,  230,  231.  x  1  Inst.  122.  a. 

q  8  Rep.  79  a.  7  1  Rol.  Abr.  3d8.  (1^  pi.  1  Dniiy  r. 

r  1  iDit.  122  a.  Kent,  Cio«  Jac.  15. 

s  lb. 


(7)  Levancy  and  couchancy  means  the -possession  of  such  land  as 
will  keep  the  cattle  claimed  to  l^  commoned  during  the  winter 
and  as  many  as  the  land  will  maintain  during  the  winter,  shall  be- 
said  to  be  levant  and  couchant.  Per  Baller»  J.  in  Scholes  v.  Har- 
greaves,  5  T.  R.  48,  49.  But  see  Rogers  v.  Benstead,  post,  tit. 
Evidence. 

(8)  *'  It  is  plain  that  a  person  cannot  have  a  right  of  common 
appendant  for  cattle  which  he  borrows,  unless  be  make  use  of  them 
all  the  year  to  plough  or  manure  his  land/*  Per  Willes,  C.  J.  in 
Bennet  v.  Reeve,  Willes,  231,  2. 
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'  Cc%ifm)on  appurtenant  xn^y  be  granted  at  this  day*:  and 
may  be  apportioned*  by  a  conveyance  of  part  of  the  land  to 
which  the  right  is  appurtenant  [9]. 

Comnfon  appurtenant,  as  well  as  common  appendant,  may 
become  extinct  by  unity  of  possession  K 

To  an  action  of  trespass  defendant  pleaded  a  prescriptive 
right  of  common  for  all  his  cattle,  levant  and  couchant,  upon 
a  messuage,  cutn  pertinentiis^ :  on  demurrer,  it  was  insisted^ 
that  the  prescription  was  not  good,  for  the  cattle  could  not  be 
levant  and  couchant  on  a  messuage.  Holt,  in  support  of  the 
plea,  contended,  that  a  messuage  comprehended  a  curtilage, 
which  might  be  an  acre  or  more,  upon  which  the  cattle  might 
be  levant  and  couchant ;  thel^  court  being  of  this  opinion,  ad- 
judged  the  prescription  to  be  good. 

In  an  action  on  the  case  for  disturbing  the  plaintiiTs  right 
of  common 'y  it  appeared  that  the  plaintiff  (wno  claimed  the 
common  in  respect  of  a  messuage  for  all  commonable  cattle, 
levant  and  couchant)  was  the  owner  of  a  small  house  wherein 
lie  carried  on  the  trade  of  a  butcher.  The  house  had  neither 
land^  curtilage,  nor  stable  belonging  to  it,  but  under  the  shop 
window  was  a  sheep-hold,  which  would  contain  four  or  five 
sheep  at  a  time,  but  neither  horse  nor  bullock  could  be  kept 
there:  Lord  Kenj^on,  C.  J.  at  the  trial,  on  the  northern  cir- 
cuit, being  of  opinion  that  levancy  and  couchancjr  was  not 
proved,  as  the  plaintiff  had  not  shewn  that  he  was  in  posses- 
sion of  land  whereon  the  cattle  might  be  levant  and  couchant, 
non-suited  the  plaintiff.  The  court  of  B.  R.  afterwards  con- 
curred in  opinion  with  the  chief  justice. 

Common  of  pasture,  without  land,  for  a  certain  number 
of  sheep  may  be  parcel  of  a  manor*,  and  demised  and  de* 
misable  by  copy  of  court  roll ;  and,  if  it  be  thus  claimed 
in  pleadine  by  the  lord  of  the  manor,  the  plea  will  be  good, 
although  be  does  not  describe  the  common  as  common  ap- 

%  Cowlam  v.  Slack,  15  East,  lOS.  c  Seamier    ▼.   Johoion,  T.  Jon.  227. 

a  A4)Qdged,  Hob.  236. 1  lust  122  a.  2  Show.  248.  S.  C. 

t»  Biadibaw  t.  Eyn^  Cm,  £Iis.  570.         d  Scholes  t.  HargreaTeS)  5  T.  R.  46, 

e  Mutifraf  e  t.  Cave,  Willei,  319. 

'Ill  ■  I  ,      I      ■ 

(9)  This  point  was  determined  also  in  Sacheverill  v*  Porter,  Cro. 

Car.  482.  wnere  a  right  of  common  in  a  waste  having  been  granted 

to  A.,  (who  was  seised  of  lands  in  S.)  and  all  his  tenants  in  S.  for 

all  commonable  cattle,  and  A.  conveyed  parcel  of  the  lands  in  S. ; 

It  was  holden,  that  the  alienee  was  entitled  to  common  for  all  his 

commonable  cattle,  levant  and  couchant,  on  the  futrcel  of  the  lands 

conveyed. 
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pendant,  appurtenant,  or  in  gross,  since  it  oiust  be  taken  to 
be  common  appurtenant;  for,  not  being  claimed  as  incident 
to  arable  lancf,  but  to  the  manor,  for  a  certain  number  of 
sheep  in  the  soil  of  another,  it  cannot  be  common  appen- 
dant ;  nor  can  it  be  taken  to  be  common  in  gross,  being  stated 
in  the  plea  to  be  parcel  of  a  manor ;  then  it  must  be  com- 
mon appurtenant,  the  only  remaining  sort  of  common. 

Common  in  gross  is  so  called ^  because  it  does  not  apper- 
tain to  any  land,  and  it  must  be  by  grant  or  prescription. — 
This  species  of  common  may  be  granted  for  all  manner  of 
cattle,  and  for  an  unlimited  number,  or  for  a  certain  number 
of  cattle.  If  granted  for  an  unlimited  number,  it  seems  that 
the  grantee  may  put  on  any  number  of  cattle,  provided  he 
leaves  sufficient  common  for  the  lord  ;  if  granted  for  a  cer- 
tain number,  the  enjoyment  of  the  right  is  of  course  limited 
by  the  number  specified  in  the  grant.  A  corporation  may 
prescribe  for  common  in  gross,  for  cattle  levant  and  couchant 
within  the  town,  but  not  for  common  in  gross  sans  nombre^, 
A  right  of  common  in  gross  is  a  tenement^  within  the  stat 
13  and  14  Car.  2.  c.  IS.  s.  1. 

A  copyholder  who  has  common  in  a  waste,  without  the 
manor  of  which  his  copyhold  is  parcel,  has  it  as  annexed  to 
the  land,  and  not  to  his  customai^  estate,  and  must  prescribe 
in  a  (fue  estate  thrpugh  his  lord,  for  him  and  all  his  customai^ 
tenants  thereof.  And  such  common  without  the  manor  is 
not  extinct  by  enfranchisement  of  the  copyhold,  though  there 
be  no  words  of  re-erant  And  after  enfranchisement,  the 
feoffee  must  prescribe  in  a  que  estate  of  his  lord  for  himself 
and  his  customary  tenants,  till  the  time  of  the  enfranchise- 
ment, and  since  that  time  for  the  feoffee  and  his  heirs  as  appur- 
tenant to  the  enfranchised  tenlement^ 

f  1  Intl.  122.  a.  h  R.t.  Deningfaam,  7  T.  R.  671. 

^  Mellor  T.  Spttemas,  1  Bannd.  343.       i  Bvwick  t.  Matlhewi,  6  Ttmot.  365. 
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IIL  Of  the  Interest  of  the  Owner  of  the  Soil  subject  to 
Right  of  Common ;  and  herein  of  Approvement  and 
Inclosure. 

Ik  land  subject  to  a  right  of  common,  the  right  of  the 
lord  or  owner  of  the  soil  (10)  ought  to  be  so  exercised  as  not 
to  injure  the  right  of  common.  But  the  right  of  the  com- 
moners may  be  subservient  to  the  right  of  the  lord  in  the 
soil*',  so  that  the  lord  may  dig  clay  pits  there,  or  empower 
others  to  do  so,  without  leaving  sufficient  herbage  for  the 
commoners,  if  it  can  be  proved  that  such  a  right  has  been 
constantly  exercised  by  the  lord.  So  the  lord  may^  with 
the  consent  of  the  homage,  grant  part  of  the  soil  for  building, 
if  he  has  immemorially  exercisea  such  right.  The  imme- 
morial  exercise  of  such  right  by  the  lord  is  evidence,  that  he 
reserved  that  right  to  himself,  when  be  granted  the  right  of 
common  to  the  commoners. 

In  like  n>anner,  there  may  be  a  valid  custom  in  a  manor, 
within  the  limits  of  an  ancient  forest  belonging  to  the  crown, 
for  the  lord,  with  the  assent  of  the  homage,  to  grant  parcels 
of  the  waste  to  be  holden  by  copy  of  court  roll,  and  for  the 
grantees  to  inclose  the  same,  and  to  hold  them  in  severalty 
against  the  commoners,  and  in  exclusion  of  their  rights". 

If  a  commoner,  having  a  right  of  common  for  one  beast, 
put  on  two,*  the  lord  can  only  distrain  the  one  put  on  last, 
unless  they  were  both  put  on  together ;  and  it  must  be  shewn 
in  a  plea  (justifying  the  taking  as  a  surcharge)  whether  they 

k  BatGMm  ▼.  Green,  5  T.  R.  411.  m  Boulcot  ▼.  WinmiU,  2  Camp.  N.  P. 

1   Folkard  v.  Hemmett,  6  T.  R.  417.  n.        C  261 . 

(a.)  n  EUU  t.  Rowles,  Willes,  638. 


(10)  The  customary  tenants  of  a  manor  may  allege  a  custom  to 
have  the  sole  and  several  pasture  in  the  soil  of  the  lord  for  the  whole 
year,  and  thereby  exclude  the  lord.  Hoskins  v.  Robins,  2  Saund. 
324.  But  even  in  this  case  the  lord  may  distrain,  for  other  damage 
in  his  soil,  the  cattle  of  any  who  have  no  right  to  put  in  their  cattle, 
although  he  has  not  any  interest  in  the  soil.  Per  Hale,  C.  J.  S.  C. 
for  he  has  an  interest  in  the  mines,  trees,  bushes,  &c.  Per  Cur. 
1  Vent.  164. 
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were  put  on  together  or  separately,  and  if  the  latter,  which 
was  put  on  first  (11). 

By  Stat.  90  H.  3.  c.  4.*  lords  of  woods, wastes,  and  pastures, 
in  which  their  tenants  have  common  of  pasture,  may  approve 
Such  wastes,  &c.  provided  sufficient  pasture,  with  a  sufficient 
ingress  and  egress,  is  left  to  the  tenants. 

If  the  lord  make  a  feoffment  of  the  waste,  &c  the  feoffee 
may  approve,  leaving  a  sufficiency  of  common ;  and  this  rule 
holds,  although  the  lord  continues  seized  of  the  manor  within 
which  the  waste  lies :  for  though  in  the  statutes  of  Merton 
and  Westminster  the  lord  only  is  mentioned,  yet  as  in  those 
days  statutes  were  not  drawn  with  that  fulness  of  expression 
which  they  are  at  the  present  time,  the  term,  '*lord  of  the 
manor,"  must  be  considered  as  equivalent  to  **  owner  of  the 
soil,"  where  they  stand  in  the  same  predicament.  It  is  not 
necessary,  therefore,  that  the  person  approving  should  be 
lord  of  the  manor  ^  a  seisin  in  fee  of  the  waste,  &c.  is  suffi- 
cient. It  is  worthy  of  remark,  that  the  statute  of  Merton 
does  not  empower  the  lord  to  approve  against  any  other  right 
of  common  %  except  that  of  common  of  pasture,  appendant 
or  appurtenant.  It  does  not  extend  to  common  in  gross',  the 
words  of  the  statute  bein^  quantum  pertinet  ad  tenementa 
sua,  nor  to  common  of  piscary,  of  turbary  %  estovers,  and 

o  Extended  by  stat  13  £dw.  1 .  stftt.  1.  p  Olorer  t.  Lane,  3  T.  R.  445. 

C.46.  to  approTementi byloida  againit  q  2  Intt.  87. 

tbeir  neighboiin— Confiimed  byatat  r  2  intt.  86. 

3  A,  4  £dw.  6.  c.  3.   See  also  stat.  29  a  Grant  t.  Gunner,  1  Taunt.  435. 
G.  2.  c.  36.  amended  by  Btat.  31  Q.  2. 
c.  41. 

(11)  In  replevin  for  takin?  the  plaintiff's  shee'p  on  Whitemanslie 
Down,  the  defendant  avowed  taking  the  cattle  doing  damage  to  bis 
right  of  common  ;  the  plaintiff  in  his  plea  in  bar  claimed  a  right 
of  common  for  himself  as  tenant  of  eight  acres  of  land,  for  tyro 
sheep  for  every  acre ;  the  defendant  (admitting  the  right  of  common 
claimed  b^  the  plaintiff)  replied,  that,  at  the  time  of  the  distress, 
the  plaintiff  had  sixteen  sheep  on  the  common,  over  and  above  the 
sixteen  that  were  distrained ;  that  the  defend$mt  left  the  first  men- 
tioned sixteen  to  use  the  common,  and  only  distrained  the  super- 
numerary sixteen,  with  which  the  plaintiff  had  overchaiged  it  of 
his  own  wrong,  which  were  doin?  damage  to  the  plaintiff.  It  does 
not  appear  that  in  this  case. any  objection  was  made  to  the  replica- 
tion, lor  not  stating,  whether  the  thirty-two  sheep  were  put  on  to- 
gether, or  separately.  Indeed  the  only  question  made  was,  whether 
one  commoner  could  distrain  the  catUe  of  another  commoner,  who 
had  surcharged  the  common,  which  was  determined  in  the  negative ; 
and  the  plaintiff  had  judgment.  Hall  v.  Harding  and  others, 
B.  IL  E.  9  Geo.  3.  4  Burr.  2-126.  1  Bl.  R.  673.  S.  C. 
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the  like,  the  words  used  throughout  the  statute  being  pastura 
et  commuma  pasturaK  But  though  the  Jord  cannot  approve  ' 
against  common  of  turbary^  yet  where  there  is  common  of 
pasture,  and  common  of  turbary  in  the  same  waste",  the 
common  of  turbary  will  not  prevent  the  lord  from  justifying 
an  inclosure  against  the  common  of  pasture,  if  he  leaves  suffi- 
cient; for  they  are  two  distinct  rights,  and  the  concurrence  of 
these  rights  in  one  person  will  not  make  any  difference.  In 
like  manner  the  lora  of  the  manor ^  or  his  grantee,  may  jus- 
tify an  approvement  or  inclosure  against'tenants  having  con^- 
raon  of  pasture,  although  they  have  a  further  right  of  digging 
sand,  &c.  if  sufficient  common  of  pasture  be  leU.  It  is,  how- 
ever, observable^  that  if  the  inclosure  operates  as  an  injury 
to  the  other  rights,  the  commoner  will  be  entitled  to  an  ac- 
tion on  the  case  for  such  injury. 

By  the  approvement  of  part,  agreeably  to  the  rule  laid 
down  in  the  statute  of  Merton,  that  part  is  discharged  of  the 
common,  insomuch,  that  if  the  tenant,  who  has  the  common 
purchases  that  part,  his  common  is  not  extinguished  in  the 
residue  *• 

If  the  lord  incloses  any  part,  and  does  not  leave  sufficient 
common  in  the  residue,  the  commoner  may  break  down  the 
whole  inclosure*. 

If  the  common  has  been  inclosed  €0  years,  the  commoner 
cannot  make  an  entry,  but  must  bring  an  assize  of  common  K 


IV.  Of  the  Remedy  for  Disturbance  of  Right  of  Common. 

Whatbyer  destroys  the  right  of  common  is  a  nuisance*, 
and  may  be  abated  by  the  commoner,  provided  it  can  be 
/done  without  interfering  with  the  lord's  right  to,  or  interest 
in  the  soil.  But  if  the  nuisance  cannot  be  abated,  without 
such  interference,  the  commoner  must  resort  to  his  action 
on  the  case,  and  have  satisfaction  in  damages.  If  the  right 
of  common  be  partially  injured,  the  commoner  ought  not 
to  abate  the  cause  of  such  injury,  more  especially  if  in  so 

t   2  iDit  87.  z  2  liost.  S7. ' 

u  Fawcett  v.  Strickland,  WiUei,  67.  a  2  Inst.  88. 

Com.  Rep.  678.  S.  C.  b  Creach  v.  Wilmot,Derby  Summ.AM. 
X  Shakespeare  ▼.Pepin,  6 T.R.  741.  1762.  citedbyUwrence,J.inHawke 

Agreed   in  Fawcett  ▼.   Strickland,        v.  Bacon,  2  Taunt.  160. 

WiUei,  67.  c  2  Inst.  88. 
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doing  be  roust  necessarily  interfere  with  the  right  to  the 
soil.  On  this  principle  it  was  holden  in  Cooper  v.  Marshall, 
1  Burr.  965,,  that  a  commoner  could  not  justify  digging  up 
the  soil  and  destroying  the  coney-burrows  erected  in  the  com- 
mon by  the  lord,  who  was  entitled  to  free  warren  there.  So 
where  the  lord  had  planted  trees  on  the  common,  and  the 
commoner  cut  them  down**,  it  was  holden  that  the  lord  might 
maintain  trespass,  and  that  the  commoner  could  not  justify 
the  abatement  of  the  trees. 

The  usual  remedy  adopted  by  commoners  is  an  actioo 
on  the  case  for  a  disturbance  of  the  right  of  common,  which 
may  be  maintained  either  against  the  lord  or  the  owner  of 
the  soil*,  a  stranger  or  a  commoner.  If  the  action  is  brought 
against  the  wrong  doer^  title  being  only  inducement,  it  is  not 
necessary  to  set  it  forth ;  it  will  be  sufficient  for  the  plain- 
tiff to  state  in  his  declaration,  that  be  was  possessed  of  a  cer- 
tain quantity  of  land,  &c.  and  by  reason  of  such  possession 
was  entitled  to  the  right,  in  the  exercise  of  which  he  was 
disturbed. 

In  this  action  the  plaintiff  must  proye  an  injury  sufttmned, 
but  any  injury  in  the  minutest  d^ree  is  sufficient' ;  e.  g.  the 
taking  away  the  manure  which  has  been  dropped  on  the 
common  b^  the  cattle,  although  the  proportion  of  the  da- 
mage sustained  by  the  plaintiff  be  found  to  amount  to  a  &r- 
thing  only^ ;  for  if,  where  the  injury  was  small,  a  commoner 
could  not  maintain  an  action,  a  mere  wrong  doer  might  by 
repeated  torts  in  course  of  time  establish  evidence^  of  a  right 
of  common. 

If,  to  an  action  on  the  case  by  a  commoner  for  inioring  hia 
right  of  common  ^,  the  defendant  plead,  that  he  dug  turves 
under  a  licence  from  the  lord,  he  should  add,  that, ''  sufficient 
commop  was  left  for  the  commoner;"  and  if  he  do  not,  the 
plaintiff  is  not  obliged  to  reply,  that  there  was  not  sufficient 
common  left ;  because  it  is  the  gist  of  the  action,  and  set  fi&rth 
in  the  declaration. 

d  Kirby  t.  Sadgrore,  ST.R.  488.  B.  R.  ▼.  Butler,  Middleiez  Sittiogi  after 

oonflrmed  in  oxor  ia  JBzdieqttcr  Cha.  Trin.  43  O.  3.  B.  R.  MSS. 

1  Bot.  and  Pul.  13.  b  Pindar  v.  Wadsworth.  2  East'i  R. 

«  Hassard  ▼.  CantrelH  Lutw.  1 01 .  1S4. 

f  Strodev.  B7rt.4Blod.4iS.    SeeaUo  i  Sea  Patrick   y.  Graenway,  1  Wma. 

QraeBbow  t.  Daley,  WiUet,  621.  Saunden,  p.  346.  b.  n.  (2). 

r  Per  Lord  £lleDbon>ugfa,C.  J.  Lidcfold  k  Oreenhow  ▼.  Ihley,  WiUeg,  610. 
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V.  Of  Surcharges  by  Commontrs. 

Formerly,  if  one  of  the  commoners  bad  surcharged  the 
common',  that  is,  had  put  more  cattle  into  the  common  than 
he  was  entitled  to,  the  commoner  who  was  aggrieved  might 
sue  out  a  writ  of  admeasurement  of  pasture,  and  by  that  suit 
the  common  was  admeasured  in  respect  of  all  the  commoners, 
as  well  those  who  had  not  surcharged,  as  those  who  had 
surcharged  it,  and  the  person  who  brought  the  action.  An 
action  on  the  case  has  been  substituted  in  the  place  of  this 
writ  of  admeasurement,  as  a  more  easy  and  speedy  remedy ; 
and  it  has  been  holden,  that  this  action  may  be  maintained 
by  one  commoner  against  another  for  a  surcharge  "'y  although 
the  plaintiff  himself  has  been  gulitv  of  a  surcharge.  In 
the  declaration,  it  is  not  necessary  K>r  the  plaintiff  to  set 
forth  the  defendant's  right  of  common,  and  shew  in  what 
manner  he  has  exceeded  that  right '^,  by  putting  in  a  greater 
number  or  an  improper  species  of  cattle;  but  the  disturb- 
ance may  be  alleged  generally  (\%)  thus  **  that  the  defendant 
wrongfully  and  injuriously  ate  up  and  depastured  the  grass 
on  the  common  with  divers  sheep  and  lambs,  to  wit,  300 
sheep  and  9Q0  lambs.*'  Neither  is  it  necessary  that  the 
plaintiff  should  state  that  he  was  exercising  his  right  of  com* 
mon  at  the  time  of  the  surcharged 


VI.  Evidence. 

In  replevin  defendant  avowed  taking  the  cattle  damage 
feasant',  plaintiff  prescribed  for  common  in  the  locus  in  quo 
as  appendant  to  his  messuage.  The  plaintiff  produced  as  a 
witness  a  person  who  claimed  common  in  the  same  place. 
His  testimony  being  objected  to,  Raymond,  C.  J.  overruled 

1  F.  N.  B.  126.  B.  p  Htrrey  v.  CoUitoo,   Norfolk  Sum. 

m  HobM>iiT.Todd,4T.R.71.  Am.  1727.  MSS.  Begt.  Leeds.    See 

n  AtldDioii  T.  Teaidale,  3WiU.  278.  aliio  Uie  opinion  of  Buller,  J. 'in  Wal- 

2  Bl.  R.  017. 8.  C.  ton  ▼.  Shelley,  1  T.  R.  302. 
o  Wellt  ▼.  Watling,  2  Bl.  R.  1233. 


(12)  It  seems,  from  Smith  v.  Feverel,  2  Mod.  6.  and  from 
a  dictum  of  the  court  in  Hassard  v.  Cantrell,  Lutw.  107.  that 
in  an  action  against  the  lord  it  is  necessary  to  shew  a  particular 
surcharge. 
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the  objectioD,  observing  that  where  a  person  prescribes  for 
common,  not  as  appendant  to  bis  messuage,  but  by  virtue 
of  a  custom  within  a  parish  or  manor,  and  tbe  custom  is  io 
issue,  there  a  person  within  the  manor  or  parish  daiming 
common  is  interested,  and  cannot  be  a  witness ;  but  where  a 
person  prescribes  for  common,  for  all  cattle  levant  and  cou« 
chant  on  bis  mes&uage,  as  belonging  to  that  messuage,  there 
is  nothing  but  that  person's  particular  right  of  common  in 
question,  as  belonging  to  that  particular  messuage  ;  and  an- 
other person  who  claims  common  in  tbe  same  place  by  vir« 
tue  of.  another  messuage,  may  be  a  witnesa,  because  not  in- 
terested in  the  present  question. 

It  appears  that  in  tbe  foregoing  case  the  witness  was 
called  to  estabVish  a  right  of  common  in  tbe  party  by  whom 
he  was  called,  the  effect  of  which  would  be  to  narrow  and 
abridge  the  witness's  right;  but  in  a  case^  where  the  witness 
was  called  by  the  plaintiff  to  shew  that  the  defendant  bad 
ne*  right,  the  learned  judge  rejected  his  testimony,  on  the 
ground  that  he  was  interested  m  the  question,  inasmuch  aa 
negativinff  the  defendant's  right  would  go  to  enlarge  tbe  wil* 
ness'a  right 

Trespass  for  entering  plaintiff*!^  close  with  cows  and  sheep, 
and  destroying  his  grass'.  As  to  sheep,  plea  not  guilty,  and 
issue  thereon.  As  to  cows,  defendant  justified,  and  pre^ 
scribed  for  common,  for  all  cattle  (except  sheep)  fetant  and 
couchani  on  defendant's  messuage,  and  one  acre  of  land  ;  the 
issue  was  on  the  levancy  and  couchancy.  The  evidence  on 
the  first  issue  was,  that  defendant's  sheep  were  seen  at  several 
times  depasturing  in  locus  in  17110,  and  that  at  such  time  the 
defendant's  shepherd  was  with  them.  Mr.  Gatward,  (re- 
corder of  Cambridge)  for  the  defendant,  insisted,  that  as  it 
did  not  appear  that  defendant  had  knowledge  or  consented, 
that  his  sheep  should  feed  there,  and  had  a  servant  to  take 
care  of  them,  tbe  shepherd,  and  not  the  defendant,  was  the 
trespasser,  and  that  tne  action  could  not  be  maintained 
against  the  master'.  Per  Lord  Raymond,  C.  J.  **  The 
action  lies  against  the  master,  his  sheep  did  the  trespass ;  he 
has  his  remedy  against  the  servant."  As  to  the  second  issue^ 
the  evidence  was,  that  defendant  was  seized  of  a  copyhold 
messuage,  and  one  acre  of  pasture  land,  that  be  foddered  eight 
or  nine  cows  in  the  yard  of  the  said  messuage  with  hay 

q  KenDett  ▼.  Foster,  Wioton  Summer  r  Rogen  t.  Beniieid,   Camt>r.   Sunw 

Attizes,  1822.  Bunpugfa,  J.  k  S.P.  .Am.  1727.  cor.  Ld.  Rajrmond^  C.  i* 

per  Lawrence,  J.  on  Um  Oxfoid  Cir-  MSS.Segt. Leeds, 

cuit  about  t«n  ytan  tgo,  ut  ego  ao-  ■  2  R.  A. 
di?i. 
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brought  from  another  farm  about  two  miles  off.  Lord  Ray- 
mond, C  J.  .  "  These  cows,  caiuiot  be  levant  and  couchant 
upon  the  one  acre ;  for  I  am  clear  that  levancy  and  couchancy 
is  a  stint  of  common  in  contradistinction  to  common  sans  nom^ 
hrCf  and  signifies  only  so  many  as  the  messuage  or  farm  will 
by  its  produce  maintain ;  and  it  was  so  resolved  in  the  case 
of  the  town  of  Derby  *.  I  know  there  are  cases  which  say, 
that  foddering  in  a  yard  makes  a  levancy  and  couchancy, 
but  then  the  meaning  is,  foddering  with  stubble,  &c.  pro- 
duced from  the  messuage  or  land  itself,  to  which  the  yard 
belongs;  for  example,  if  an  acre  of  land  will  produce  only 
so  much  hay,  &c.  as  will  maintain  b\it  one  cow,  the  occupier 
shall  not  put  two  on  the  common,  because  he  fodders  them 
in  the  yard  with  the  produce  of  other  land ;  for,  by  the  same 
rule,  he  might  put  IQOO  of  his  own,  or  of  other  persons,  and 
deprive  the  other  commoners  of  the  benefit  of  common." 

Trespass  for  impounding  plaintiff's  colt  and  three  fillies'. 
Defendant  set  out  bis  right  to  a  messuage  with  the  appurte- 
nants,  to  which  the  defendant  has  a  riebt  of  common  oelong- 
ing  in  the  loc*  in  quo^  and  that  defendant  took  the  cattle  da- 
mage feasant  Plaintiff  replies,  that  be  is  possessed  of  a  co- 
pyhold messuage  in  Drayton,  and  prescribes  for  a  right  of 
common  in  theloc.  in  quo,  for  all  commonable  cattle,  levant 
and  couchant,  on  the  said  messuage,  at  all  times  of  the  year. 
Defendant  protestando,  that  plaintiff  has  not  such  right,  tra- 
verses the  levancy  and  coucbancV  of  the  beasts  taken,  and 
issue  thereon.  Per  Lee,  C.  J.  **  The  protestando  is  not  part 
of  the  issue,  and  needs  not  be  proved."  It  appearing  by  the 
evidence,  that  the  messuage  was  only  a  yard  where  the 
horses  were  foddered,  and  one  acre  of  orchard,  with  the  pro- 
duce of  which  the  plaintiff  could  not  maintain  the  colt  and 
three  fillies,  and  for  that  reason  he  foddered  them  with  bay  and 
straw  from  other  land  hired  by  him.  Per  Lee,  C.  J.  **  These 
beasts  cannot  be  levant  and  couchant  on  this  yard,  though 
tbey  are  foddered  there,  unless  they  can  be  foddered  with 
the  produce  of  the  messuage,  and  so  it  was  determined  by 
Lord  Raymond  in  Rogers  v.  Benstead  atCambr.  17S7.  after 
much  consideration,  that  levancy  and  couchancy  signify  what 
the  produce  of  the  estate  will  l>ear,  and  is  a  stint  of  common 
with  respect  to  other  commoners;  and  I  know  no  difference 
as  to  this,  whether  the  common  is  for  the  whole  year,  or  for 
half  a  year  only."  Lord  Raymond^  in  the  above  case,  cited 
1  Ventr*  -— •    The  foddering  cattle  in  a  yard  is  said  to  be 

t  Mdlor  ▼.  Spttteouui,  1  Stund.  343.    a  Fulcfaer  t.   Scales,   Norfolk   8um. 
1  Mod.  7.  Ass.  1 73S.  MSS.  SeQt.  Ueds. 
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evidence  of  levancy  and  couchanCT»  Salk.  169 :  but  it  must 
be  foddering  witii  the  produce  of  the  ground  belonging  to 
the  mesMiage.  Plaintiff  non-suited.  N.  There  may  te  com- 
mon appurtenant  to  a  messuage  with  appurtenants ;  but  not 
to  a  messuage  only. 

An  averment  (in  a  declaration  for  disturbing  the  plaintiff's 
right  of  common*)  that  plaintiff  was  entitled  to  common  of 
pasture  for  all  his  cattle,  levant  and  couchant,  upon  his  land, 
IS  well  supported  by  evidence  that  the  plaintiff  was  a  part 
owner  witn  defendant  and  others  of  a  common  field,  upon 
which,  after  the  com  was  reaped  and  the  field  cleared,  the 
custom  was  for  the  different  occupiers  to  turn  out  in  common 
their  cattle,  the  number  being  in  proportion  to  the  extent  of 
their  respective  lands  within  the  common  field;  although 
such  cattle  were  n6t  maintained  upon  such  land  during  the 
winter;  and  although  the  custom  proved  was  to  turn  out  in 
proportion  to  the  extent  and  not  to  the  produce  of  the  land, 
m  respect  of  which  the  right  was  claimed.  It  was  bolden. 
also,  that  it  was  not  necessary  for  the  plaintiff  to  state  his 
right  to  be  with  the  exception  of  his  own  land,  but  that  it  ^ 
was  well  laid  to  be  over  the  whole  common. 

In  replevin'  the  plaintiff  prescribed  for  common  for  horses 
by  reason  of  his  messuage.  The  evidence  was  of  a  right  of 
common  for  horses  and  sheep.  Raymond,  C.  J.  *^  It  has  been 
adjudged,  that  in  replevin  this  is  no  variance  from  the  pre- 
scription; for  the  prescription  for  a  common  for  horses  and 
sheep  is  a  justification  of  common  for  the  cattle  taken/'  So 
evidence  of  a  right  of  common  for  dheep  and  cows  will  sup- 
port a  plea  prescribing  for  common  for  sheep*. 

The  declaration  stated,  that  plaintiff  was  possessed  of  a 
messuage  and  land  with  the  appurtenants,  and  by  reason 
thereof  entitled  to  common  of  paisture,  &c.;  it  was  holden*, 
that  this  allegation  was  divisible,  and  that  proof  that  plain- 
tiff was  possessed  of  land  only  and  entitled  to  the  right  of 
.  common  in  respect  of  it,  was  sufficient  to  entitle  him  to  da- 
mages  pro  tanta 

In  to  actkm  on  the  ease  against  defendant,  plaintiff  de- 
clared ^,  that  he  was  possessed  of  a  messuage  to  which  a 
right  of  common  for  all  commonable  cattle  was  appurtenant, 
and  that  defendant  put  bis  cattle  on  tbesakl  common,  and 
also  dug  up  part  of  it ;  per  quod^  the  plaintiff  could  not  enjoy 

X  Cheetman  v.  Haidham,  1  B.  &  A.  z  Bridges  ▼.  Saer,  4  Mod.  89. 

70S.  a  RicketU  ▼. Salwey,  2  B.  &  A.  366. 

y  Coney  ▼.  Verden,  Norfolk  Sum.  Aai.  b  Bentret  ▼.  Spihke,  Norfolk  Sum.  An. 

1727.  Sfijt.  Leedi  M.  S.  3  G.  2.  Seijt.  Leeds  M.  S. 
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his  copiinon  in  tarn  amplo  modo,  as  by  law  he  might  As  to 
putting  in  his  cattle,  plea,  not  guilty ;  and,  as  to  digging  up 
the  common,  justification,  that  it  was  to  make  a  watering 
place  necessary  for  drink  for  the  cattle  on  the  common.  On 
the  first  issue,  it  was  insisted,  for  the  plaintifi*,  that  the  de* 
fendant  could  not  give  in  evidence  his  right  of  common,  on 
Lord  Holt's  opinion  in  Salk.  But,  per  rengelly^  C.  B.  •*  In 
trespass  vi  et  armis  the  only  evidence  of  defendant,  on  not 
guilty,  is,  that  he  did  not  come  on  the  ground,  and  a  right 
to  do  so  must  be  pleaded.  But  here  the  whole  declaration  is 
in  issue,  and  so  the  per  quod  he  could  not  enjoy  in  tarn 
amplo  tnodo,  as  of  right  he  ought,  is  part  of  the  issue;  and  if 
<lefendant' proves  that  he  has  a  right,  then,  notwithstanding 
the  plaintifi^'s  complaint,  he  does  enjoy,  &c.  as  of  right  be 
ought.  This  point  was  settled  by  the  court  of  C.  B*  in  a  case 
I  argued,  which  came  before  the  court  on  a  motion  for  a 
new  trial,  in  a  cause  tried  at  Cambridge  before  the  present 
Lord  Chr.  King,  when  C.  J.  of  C.  B.  who  had  ruled  tnat  the 
defendant  could  not  give  in  evidence  his  right  of  common ; 
and  on  a  motion  for  a  new  trial,  Tracey,  J.  seemed  surprised 
at  it ;  and  it  was  ruled  otherwise  by  the  court,  and  a  new 
trial  granted." 
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CHAP-  XII. 


CONSEQUENTIAL  DAMAGES. 

Of  Actions  on  the  Case  for  consequential  Damages,  and  herein 
of  the  general  Rule  for  distinguishing  Actions  of  Trespass 
vi  et  armis /rom  Actions  of  Trespass  on  the  Case. 

A  QUESTION  frequently  arises  respecting  the  form  of 
action,  which  should  be  adopted  by  a  person  who  has  sus- 
tained an  injury  :  that  is,  whether  the  proper  remedy  is  by 
action  of  trespass  vi  et  armis,  or  trespass  on  the  case :  and 
as,  in  order  to  avoid  confusion^  the  juages  have  at  all  times 
been  anxious  that  the  boundaries  of  actions  should  be  pre- 
served^  it  may  be  proper  to  remark^  that  the  true  distinc- 
tion, (and  which  seems  to  be  now  settled^),  is,  that  if  the 
injury  be  occasioned  by  the  act  of  the  defendant  at  the  time, 
or  the  defendant  be  the  immediate  cause  of  the  injury,  tres- 
pass  vi  et  armis  is  the  proper  remedy ;  {I)  but  where  the  iV 
jury  is  not  direct  and  immediate  dn  the  act  done,  but  conse* 
quential  only,  there  the  remedy  is  by  action  on  the  case^,^ 
,  sometimes  termed  an  action  on  the  case  for  consequential 
damages. 

The  following  case  will  illustrate  the  rule  here  laid  down: 

On  the  evening  of  the  &ir  day  at  Milbom  Port,  in  Somer- 

• 

a  3  Wils.  411.    1  Bot.  &  Pul.  47S.  Huerhet,  2  T.  R.  231.  and  KenyoD, 

b  Leame  t.  Bray,  3  East*!  R.  693.  C.  J.  in  Day  v. Edwards,  5  T.  R.  649. 

c  Reynolds  ▼.  Clark,  Lord  Raym.  1399.  8.  P.  and  in  Ogle  y.  BameB,  8  T,R. 

Str.  634.8.  C.    See  also  Moifan  v.  190,1. 


■«^ 


(1)  **  Looking  into  all  the  cases  from  the  year  book  id  the  21 
H.  7.  28.  a.  down  to  the  latest  decisions  on  the  subject,  I  find  the 
principle  to  be,  that  if  the  injury  be  done  by  the  act  of  the  party 
nimself  at  the  time,  or  he  be  the  immediate  cause  of  it,  though  it 
happen  accidentally,  or  by  misfortune,  yet  he  is  answerable  in 
trespass."    Per  Grose,  J.  in  Leame  v.  Bray,  3  East's  R,  600. 
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setshire',  the  defendant  threw  a  lighted  squib  from  the  street 
into  the  market-house;  the  squib  fell  upon  the  stall  or  stand- 
ing of  B.;  C.  in  order  to  protect  himself  and  the  wares  of  B. 
from  injury,  took  up  the  squib,  and  threw  it  across  the  mar- 
ket-house,  when  it  iell  upon  the  standing  of  D.,  who  to  save 
his  wares,  threw  the  squib  to  another  part  of  the  market- 
house;' the  squib  struck  the  plaintiff  in  the  face,  when  the 
combustible  matter  bursting,  put  out  one  of  his  eyes:  an 
action  of  trespass,  vi  et  armis,  having  been  brought,  it  was 
urged,  on  the  part  of  the  defendant,  that  it  would  not  lie,  and 
that  the  proper  remedy  was  an  action  on  the  case;  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  as  to  the  form  of  the  action  (%).  Nares,  J.  was  of 
opinion  that  trespass,  r>i  et  armis,  was  the  proper  form  of  ac- 
tion, the  act  being  illegal  at  common  law  from  the  probable 
consequence  of  injury  resulting  from  it,  and  by  stat.  9  &  10 
W.  3.  c.  7.  as  a  nuisance.  Blackstone,  J.  was  of  a  different 
opinion,  conceiving  that  the  lawfulness  or  unlawfulness  of  the 
original  act  was  not  the  true  criterion  (3) :  that  the  settled 
distinction  was,  that  where  the  injury  was  immediate,  tres- 
pass vi  et  (7rini>  would  lie;  where  consequential  only,  it 
must  be  an  action  on  the  case.  In  the  present  case  the  ori- 
ginal act  was  as  against  B.  a  trespass,  not  as  against  C.  or  the 
plaintiff.  The  tortious  act  was  complete  wh^n  the  squib  lay 
at  rest  upon  B.'s  stall ;  B.,  or  any  by-stander,  had  a  right  to 

d  Scott  T.  Shepheid,  2  Bl.  R.  392. 3  Will.  403.  S.  C.  |    . 


(2)  I  have  stated  this  case  very  fully  on  account  of  the  important 
doctrine  contained  in  the  arguments  of  the  judges,  more  especially 
in  that  of  Blackstone,  J.  which  is  frequently  cited  on  this  subject. 
With  respect  to  the  decision  of  the  court  in  Scott  v.  Shepherd,  it  is 
to  be  observed,  that  Lord  Ellenborough,  C.  J.  (in  Leame  v.  Bray, 
3  Easfs  R.  596.)  said,  that  it  went  to  the  limit  of  the  law. 

(3)  So  Lawrence,  J.  **  In  actions  of  trespass  the  distinction  has 
not  turned  either  on  the  lawfulness  of  the  act,  whence  the  injury 
happened,  or  the  design  of  the  party  doing  it  to  commit  an  ixnury; 
but,  as  mentioned  by  Blackstone,  J.  in  the  case  of  Scott  v.  Shep- 
herd, on  the  difference  between  injuries  direct  and  immediatiBf  or 
mediate  and  comequential ;  in  the  one  instance  the  remedy  is  by 
trespass,  in  the  other  case.*'  3  East,  601.  ^*  If  one  turning 
round  suddenly  were  to  knock  another  down,  whom  he  did  not  see, 
without  intending  it,  no  doubt  the  action  must  be  trespass."  Per. 
Lawrence,  J.  3  Bast,  597.  "  Where  a  man  shoots  an  arrow  at  a 
mark  and  wounds  another,  although  it  be  against  his  will,  he 
shall  be  called  a  trespasser."  Per  Read,  C.  J.  of  the  Common 
-Pleas,  21  H.  7.  28.  a. 
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protect  himself  by  removing  the  aquib,  but  should  have  taken 
care  to  do  it  in  such  a  maDoer  as  not  to  endamage  others.  He 
added,  that  this  was  not  like  the  case  of  diverting  the  course 
of  an  enraged  ox,  or  of  a  stone  thrown,  or  an  arrow  |^lancing 
against  a  tree,  because  in  those  cases  the  original  motion,  the 
tis  imprusa,  was  continued,  though  diverted ;  but  here  the 
instrument  of  mischief  was  at  rest,  until  a  new  impetus  and  a 
new  direction  was  given  to  it,  not  once  only  but  by  two  ra- 
tional agents  successively ;  that,  in  strictness  of  law,  trespass 
vi  et  armis  would  lie  against  D.  the  immediate  actor ;  for  in- 
evitable necessity  only  would  excuse  a  trespass,  and  D.  bad 
exceeded  the  bounds  of  self  defence,  and  had  not  used  sufficient 
circumspection  in  the  act  of  removing  the  danger  from  him- 
self; throwing  the  squib  across  the  market-house,  instead 
of  brushing  it  down  or  throwing  it  out  of  the  open  sides  into 
the  street,  was  an  unnecessary  and  an  incautious  act  Gould 
J.  was  of  opinion  that  trespass  vi  et  armis  was  maintainable, 
that  the  defendant  might  oe  considered  in  the  same  light  as 
if  he  had  thrown  the  squib  in  the  plaintiff's  Cape.  The  ter- 
ror impressed  on  C.  and  D.  excited  self-defence,  and  deprived 
them  of  the  power  of  recollection ;  what  they  did  was  there- 
fore the  inevitable  consequence  of  the  defendant's  unlawful 
act;  they  acted  from  necessity,  and  the  defendant  imposed 
that  necessity  on  them ;  de  Gr&f ,  C.  J.  was  of  the  same  opi- 
nion, agreeing  withBlackstone,  J.  as  ito  the  principles  he  had  laid 
down,  but  differing  from  him  in  the  application  of  those  prin- 
ciples to  the  present  case.  The  question  was  whether  the 
injuiy  was  received  by  the  plaintiff  by  force  from  the  de- 
fendant, or  whether  the  injury  resulted  from  a  new  force  of" 
another.  He  considered  all  that  was  done,  subsequently  to 
to  the  original  throwing,  as  a  continuation  of  the  first  force, 
and  the  first  act,  which  would  continue  until  the  squib  was 
spent  by  bursting.  Any  innocent  person  was  justifiable  in 
removing  the  danger  from  himselt  to  another;  the  blame 
lighted  on  the  first  thrower ;  the  new  direction  and  new  force 
flowed  out  of  the  first  force,  and  was  not  a  new  trespass ; 
C.  and  D.  were  not  free  agents,  but  acting  under  a  compul- 
sive necessity  for  their  own  safety  and  self-preservation.  The 
several  acts  of  throwing  the  squib  must  be  considered  as  one 
single  act,  namely,  the  act  of  the  defendant ;  the  same  as  if 
it  had  been  a  cracker  which  had  bounded  and  rebounded  again 
and  again  before  it  struck  out  the  plaintiff's  eye. 

The  distinction  between  trespass  vi  et  armis  * ,  and  trespass 
on  the  case,  may  be  farther  illustrated  by  the  example  usually 

e  Vtx  ForteMue,  J.    1  Str.  636.  cited  6  T.  R.  649.    Per  Le  Blanc,  J.  in 

by  KenyoD,  C.  J.  in  Day  t.  Edwards,  Leame  ▼.  Bray,  3  East**  R.  603 
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putof  aman^ft  throwing  a  log  into  the  common  high- way; 
if  at  the  time  of  the  log  being  thrown  it  should  strike  any  per- 
SOD9  such  person  may  maintain  trespass  02  e^  armii;  but  if, 
after  it  is  thrown,  and  is  lodged  on  the  ground,  any  person 
passing  along  the  highway,  should  receive  any  iiyury  by  fall* 
mg  against  or  over  it,  there  the  remedy  is  by  action  on  the 
case. 

The  defendant  driving  his  carriage  on  the  wrong  side  of  a 
road '  {which  was  wide  enough  to  admit  of  two  carriages  to 
pass  conveniently)  by  accident  drove  against  the  plaintifTs 
curricle,  the  night  being  so  dark  that  the  parties  could  not 
see  each  other;  it  was  nolden,  that  the  injury,  which  the 
plaintiff  had  sustained,  having  been  immediate  from  the  act 
of  driving  by  the  defendant,  the  proper  remedy  was  tres- 

Eass,  vi  et  armis  (4).     But,^  as  was  truly  observed  by  Le 
lane,  J.  if  the  defendant  had  simply  placed  his  carriage  in 
the  road,  and  the  plaintiff  had  run  against  it  in  the  dark,  the 

f  Lean^  t.  Brey,  3  East*f  R.  6S3. 


(4)  The  true  criterion  seems  to  be  according  to  what  Lord  C. 
J.  de  Grey  says,  in  Scott  y.  Shepherd,  whether  the  plaintiff  re- 
ceived an  iDjiiry  hy  force  from  the  defendant.  If  the  injurioos  act 
be  the  immediate  result  of  the  force  ori^nally  applied  by  the  de- 
fendant, and  the  plaintiff  be  injured  by  it,  it  is  the  subject  of  an 
action  of  trespass  vi  et  armts,  according  to  all  the  cases  both  an- 
cient and  mooera*  It  is  immaterial  whether  the  injury  be  wilful 
or  not.'*  Per  Lord  EUenborou^h,  C.  J.  3  Easfs  R.  599.  It  was 
dbseryed  by  Le  Blanc,  J.  that  **  in  actions  for  running  down  vessels 
at  sea,  difficulties  may  occur,  because  the  force  whi^h  occasions 
the  injury  is  not  so  immediate  from  the  act  of  the  person  steering. 
The  immediate  agents  of  the  force  are  the  winds  and  waves,  and 
the  personal  act  of  the  party  rather  consists  in  putting  the  vessel  in 
the  way  to  be  so  acted  upon.  In  Ogle  v.  Barnes  and  another. 
8  T.  R.  188.  where  an  action  on  the  case  was  brought,  and  the  de« 
claration  alleged  negligence  and  unskilfulness  in  the  defendant's 
management  of  a  ship,  by  reasons  whereof  she  ran  foul  of  the  plain- 
tiff's with  great  force  and  violence.  On  motion  in  arrest  of  judg- 
ment after  verdict  for  the  plaintiff,  on  the  ground  of  the  action 
having  been  oeue  when  it  ought  to  have  been  trespass,  Grose,  J. 
said,  that  the  juiy  having  found  a  verdict  for  the  plaintiff,  they 
must  consider  that  the  complaint  set  forth  in  the  declaratipn  was 
proved;  and  for  such  an  injury  an  action  on  the  case  was  the  proper 
remedy.  Lawrence,  J.  observed,  that  the  n(^ligent  and  impro-  , 
vident  management  of  the  defendant's  ship  did  not  imply  that  any 
act  was  done  by  them ;  after  having  been  guilty  of  the  negligence 
which  led  to  the  mischief,  they  might  have  done  every  thing  in 
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injury  would  not  have  been  direct,  but  in  consequence  only 
of  the  defendant's  previous  improper  act ;  and  then  the  proper 
form  of  action  would  have  been  tnat  of  an  action  on  the  case. 

The  plaintiff  declared  against  the  defendant,  for  driving 
his  cart  against  the  plaintiff's  horse  with  force  and  violence^, 
alleging  it  to  have  been  done,  **  by  and  through  the  mere 
negligence,  inattention,  and  want  of  proper  care,"  of  the  de- 
fendant. On  demurrer  to  this  declaration,  as  not  being  in 
trespass,  it  was  holden  that  it  was  good.  Sir  James  Mans- 
fielo,  C.  J.  observed,  at  the  close  of  the  decision,  that  it  was 
not  to  be  considered  that  the  case  of  Leame  v.  Bray  was 
overturned  by  the  present ;  at  the  same  time  he  might  say 
thus  much,  that  upon  a  proper  case  it  might  be  fit  that  the 
decision  of  the  court  of  King's  Bench,  m  Leame  v.  Bray, 
should  be  reconsidered.  In  an  action  of  tresp€iss  \  where  the 
plaintiff  declared  that  the  defendant  with  force  and  arms 
drove  a  vessel,  whereof  the  said  defendant  was  the  com- 
mander against  and  over  a  certain  boat  of  the  plaintiff,  and 
sunk  her,  damno,  S^c.  contra  pacemf^c:  it  appeared,  that 
the  defendant  was  master  and  owner  of  the  vessel  by  which 
the  iniury  to  the  plaintiff's  boat  was  committed ;  but  that  he, 
thoogh  on  board  at  the  time,  did  not  give  the  order  which 
caused  ihe  accident,  but  the  pilot  did;  that  it  was  nine 
o'clock  at  night,  in  the  month  of  September,  when  the  ac- 
cident happened ;  that  the  vessel  would  not  obey  her  rudder ; 
and  that  it  was  owing  to  no  design  or  wilful  act  of  any  per- 
son on  board.  Sir  J.  Mansfield,  C.  J.  lefl  it  to  the  jury  to  say 
whether  the  accident  was  owing  to  the  mere  force  of  the 
wind,  or  to  n^ligence.  The  jury  were  of  opinion  that  the 
accident  arose  from  negligence,  and  gave  a  verdict  for  the 
plaintiff.  On  motion  to  set  aside  this  verdict,  and  enter  a 
nonsuit,  on  the  ground  that  the  action  should  have  been  an 
action  on  the  case,  and  not  trespass,  the  court  were  of  opinion, 
that  trespass  could  not  be  maintained  against  the  defendant ; 
and  said,  the  case  differed  from  the  precedins;  case  of  Leame 
V.  Bray,  because  here  the  defendant,  though  on  board  the 
vessel,  did  not  give  the  order  which  occasioned  the  accident, 

%  RosfOB  T.  ImbletoD,  2  Boi.  k  Pul.    h  Huggett  t.  MoDtfomeiy,  t  N.  R. 
•    N.  R.  117.  446. 


their  power  to  avoid  the  mischief,  and  then  the  running  against 
the  plaintifTs  vessel  might  have  been  omn^  to  the  wind  and  tide. 
See  further  on  this  point.  Turner  v.  Hawkins,  1  Bos.  and  Pul.  472. 
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bnt  the  pilot  did ;  whereas,  in  (^eame  v.  Bray,  the  defetidaiit 
was  driving  the  carriage  which  injured  the  plaintiiTs  car- 
riage. The  court  at  the  same  time  intimated  doubts  a3  to 
the  authority  of  Leame  v.  Bray,  and  Chambre,  J.  observed, 
that  in  cases  of  this  kind  it  would  be  difficult  to  sustain  the 
proposition,  that  a  master  could  be  liable  to  an  action  of  tres^ 
pass  for  a  negligent  act  done  by  his  servant  in  the  course  of 
ois  employment,  for  which  the  servant  himself  would  also  be 
liable  in  that  form  of  action. 

-  In  a  subsequent  case  of  Covell  v.  Laming,  1  Camp*  N.  P.  C« 
497«  which  was  trespass  for  running  defendant's  ship  against 
plaintiff's,  it  appeared,  that  at  the  time  of  the  accident,  the 
defendant  was  on  board  his  ship,  at  the  helm,  but  that  there 
was  a  desire  on  the  part  of  the  defendant  to  steer  clear  of  the 
plaiatiff,  and  that  the  accident  was  to  be  ascribed  to  the  mere 
unskilfulness  of  the  defendant.  It  was  contended  that  as  the 
act  was  not  wilful,  an  action  on  the  case  was  the  proper  re- 
medy;  but,  per  Lord  Ellenborough,  C  J.  "Whether  the  in- 
jury complained  of  arises  directly,  or  follows  consequentially, 
from  the  act  of  the  defendant,  I  consider,  as  the  only  just  and 
intelligible  criterion  of  trespass  and  case,  it  makes  no  dif- 
ference, that  here  the  parties  were  sailing  on  ship  board.  The 
winds  and  the  waves  were  only  instrumental  in  carrying  her 
along  in  the  direction  which  he  communicated.  The  force, 
therefore,  proceeded  from  him,  and  the  injury  which  the 
plaintiff  sustained  was  the  iminediate  effect  of  that  force.*' 

Where  there  is  a  gratuitous  permission  to  use  a  chattel,  as 
the  possession  constructively  remains  in  the  owner,  he  may 
maintain'  trespass  for  an  immediate  injury  to  it;  but  if  the 
owner  of  a  horse  lets  him  to  hire  for  a  certain*  time,  during 
which  he  is  killed  by  the  owner  of  a  cart  driving  violently 
against  him,  the  remedy  of  the  owner  of  the  horse  against 
the  owner  of  the  cart  is^  case,  and  not  trespass ;  for  this  is  in 
the  nature  of  an  injury  to  the  plaintiff^s  reversion. 

If  the  occupier  of  a  house^  who  has  a  rij^ht  to  have  the 
rain  fall  from  the  eaves  of  it  upon  the  land  of  another  person^ 
fixes  a  spout,  whereby  the  rain  is  discharged  in  a  body  upon 
the  land,  the  proper  K>rm  of  action,  by  the  owner  of  the  land 
against  the  occupier  of  the  house  for  this  injury,  is  an  action 
on  the  case ;  because  the  flowing  of  the  water,  which  con- 
stitutes the  injury,  is  not  the  immediate  act  of  the  occupier, 

i  Lotan  t.  Crots,  2  Camp.  N.  P.  C.    1  Reynolds  y.   Clarke,    Lord   S^m- 
4S4.  1380.8tCf34.S.C. 

k  HaU  V.  Pickani,  3  Caap.  N.  P.  C. 
187. 
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of  the  house,  but  the  aomequence  only  of'  hjs  act,  vis.  the 

I  fixing  the  spouL 

In  an  action  upon  the  case,  the  declaration  stated,  that  the 

I  plaintiff  was  master  of  a  ship",  which  was  laden  irith  com, 

ready  to  sail,  and  that  the  defendant  seized  the  ship  and  de- 

I  Uinei  her,  per  ^uod  ijueretu  impeditus  et  obstncfus  fnit  in 

viagio  :  An  exception  was  taken  to  the  action,  on  the  ground 
that  it  should  have  been  trespass  vi  et  armis ;  and  4  Edw.  3. 
£4. 13  H.  7.  93-  and  Palm.  47-  were  cited ;  Holt,  C.  J.  ob- 
served, that,  in  the  cases  cited  the  plaintiff  had  a  property  in 
the  thing  taken,  but  here  the  ship  was  not  the  master's  but 
the  owners'.  The  master  declared  only  is  aparticulai  officer, 
and  couM  recover  for  his  particular  loss.  Headmitted,  how 
ever,  that  the  master  might  have  brought  trespass,  and  de- 
clared upon  his  possession,  which  was  sufficient  to  maintain 
that  action. 

So  where  the  plaintiff  declared  ■,  that  be  exercised  the 
trade  of  a  wheeler,  and  was  possessed  of  aerenil  tools  that  re- 
lated to  the  trade,  viz.  an  axe,  &c.  and  being  bo  possessed, 
gained  a  livelihood,  &c.  and  by  the  licence  of  the  defendant 
deposited  the  tools  in  defendant's  house,  who  had  detained 
them  two  months  after  request,  whereby  the  plaintiff  had 
lost  the  benetit  of  his  trade.  After  verdict,  a  motion  was 
made  in  arrest  of  judgment,  on  the  ground,  that  the  plaintiff 
ought  to  have  brought  detinue  or  trover ;  but  the  court 
beto  the  action  well  brought ;  for,  if  the  fact  was  that  the 
plaintiff  had  the  goods  again,  detinue  was  not  proper ;  and 
though  a  detainer  upon  request  was  evidence  of  a  conver- 
sion, yet  it  was  not  a  conversion ;  and  the  dainties  which 
he  demands  in  this  case  being  special,  the  action  ought  to  be 
special. 

So  where  the  plaintiff  declared*  that  he  was  possessed  of 
a  close  of  land  and  a  decoy  pond,  to  which  wild  fowl  used  to 
resort,  and  the  plaintiff  at  his  own  costs  had  procured  decoy 
ducks,  nets,  and  other  engines,  for  decoying  and  taking  the 
wild  fowl,  and  enjoyed  the  benefit  in  talcing  them ;  yet  the 
I  defendant,  intending  to  injure  plaintiff  in  his  decoy,  and  to 

drive  away  the  wild  fowl,  and  deprive  him  of  bis  profit,  dis- 
I  charged  guns  against  the  decoy  pond,  whereby  the  wild  fowl 

m  Pitt!    T.  Galnee,    Sdk.    10.    Lotd  17-  IS.  11  Mod.  7(1.  130.  3  Salk.  9. 

Rirm.USS.C.  Bull.  N.  F.  79.  S.  C.  cited  in  Car- 

h  Kettle  T.  HuDt,  Bull.M.P.78.  licgton  t.  Tajkit,  1 1  But,  ST4.  tnd 

a  Keebic  v.  HIckeiirpU,  II  But,  B74.  2Camp.  N.P.  C.  368.  S.  C. 

B.  bom .  Kolt'i  MB.  Holt'i  Krp.  U. 
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were  frightftii  away,  and  forsook  the  pond.  Upon  not  guilty 
pleaded,  a  verdict  was  found  for  the  plaintiff,  and  SOL  da-» 
mages.  On  motion  in  arrest  of  Judgment,  Holt,  C.  J.  ob- 
served that  the  action  was  maintainable;  that  althotigh  it 
was  new  in  its  instanpe,  yet  it  was  not  new,  either  in  the  rea- 
soa  or  principle  of  it.  For,  1st,  the  using  or  taking  a  decoy 
was  lawful:  Sndly,  this  employment  of  his  ground,  to  that 
use^  was  pvotttable  to  the  plaintiff,  as  was  the  skill  and  mar 
nagement  of  that  etHplojrment  As  to  the  first,  every  man 
that  hath  a  property  may  employ  it  for  his  pleasure  and  profit, 
as  for  alluring  and  procuring  decoy  ducks  to  come  to  his 
pond.  To  learn  the  trade  of  seducing  othef  ducks  to  come 
there  in  order  to  be  taken,  is  not  prohibited  either  by  the  law 
of  the  land  or  the  nooral  law;  but  it  is  as  lawful  to  use  art  to 
seduce  them,  to  catch  them,  and  destroy  them  for  the  use  of 
mankind,  as  to  kill  and  destroy  wild  fowl  or  tame  cattlel 
Then  when  a  man  useth  his  art  or  his  skill  to  take  them,  to 
sell  and  dispose  of  for  his  profit,  this  is  his  trade;  and  he  that 
hinders  another  in  his  trade  or  livelihood  is  liable  to  an  ac- 
tion for  so  hindering  him.  The  C.  J.  added,  that  it  had  been 
objected,  that  the  nature  of  the  wild  fowl  was  not  stated  ; 
but  this  was  not  necessary :  for  the  action  was  not  brought 
to  recover  damage  for  the  loss  of  the  fowl,  but  for  the  dis- 
turbance. * 

In  a  special  action  on  the  case',  the  declaration  stated* 
that  plaintiffs  wife,  unlawfully  and  against  his  consent,  went 
away  from  him,  and  continued  apart  from  him  a  long  time, 
and  that,  during  her  absence,  a  large  estate,  real  and  per- 
sonal, having  been  devised  for  her  separate  use,  she  thereupon 
was  desirous  of  being  reconciled,  and  of  cohabiting  with 
plaintiff,  her  husband ;.  but  that  the  defendant  persuaded 
and  enticed  her  to  continue  apart  from  the  plaintiff,  which 
she  accordingly  did  until  her  death ;  whereby  the  plaintiff 
lost  the  comfort  and  society  of  his  wife,  and  her  assistance  in 
his  domestic  affairs,  and  the  profit  and  advantage  of  her 
fortune.  After  verdict  for  the  plaintiff,  with  dOOOl.  da- 
mages, on  motion  in  arrest  of  judgment,  it  was  objected,  that 
there  was  not  any  precedent  of  any  such  action  as  this.  Litt. 
8.  108.  and  1  Inst  81.  b.  were  cited ;  but  Willes,  C.  J.  said, 
that  the  general  rule  there  mentioned  was  not  applicable  to 
the  present  case ;  that  it  would  have  been  so,  if  there  had 
never  been  Any  special  action  on  the  case  before ;  that  this 
form  of  action  was  introduced  for  this  reason,  that' the  law 
would  never  suffer  an  injury  and  a  damage  without  a  re- 

p  Wiaimore  t.  Greenbank,  Willea,  577. 
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medy ;  but  that  there  must  be  new  facts  in  eveiy  special  ac* 
tion  on  the  case  (5). 


(5)  See  Aghby  t*  White,  Lord  Raym.  957,  Fasley  r.  Freeman, 
2  T.  R.  51.  and  Chapman  r.  Pickeragill,  2  Wife.  146.  which  hst 
case  was  an  aotion  on  the  case  for  fal^iy  and  maliciously  suing  out 
a  commission  of  bankrupt  against  the  plaintiff;  Pratt,  C.  J.  (in 
answer  to  the  objection  of  noveity)  said,  that  this  was  urged  in 
Ashby  V.  White,  but  he  did  not  wish  ever  to  hear  it  again ;  that 
this  was  an  action  for  a  tort ;  torts  were  infinitely  various,  not  li- 
mi^  or  confined ;  for  there  was  not  any  thin^^  in  nature  which 
w^ht  not  be  converted  into  an  instrument  of  mischief,  and  this  of 
suiuff  out  a  commission  of  bankrupt  &sely  and  maliciously  was 
of  the  mo9^  injurious  consequence  m  a  trading  country.  Dum^ 
foid*s  note.  Willes,  581 :  See  also  Hargrave's  Co.  Lit  81.  b.  n.  (2). 


^mm^^^   ■•   •■ 
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CHAP.  XIII 


COVENANT. 

L  Of  ike  Action  or  Breach  of  Covenant. 
II.  Of  ike  Exposition  of  Covenants* 

III.  Of  ike  different  Kinds  of  Covenants : 

1.  Express,  and  ksrein  of  express  Covenants  running  witk  ihe 

Land. 

2.  Implied. 

3.  JoUU  and  SeveraL 

4.  Void  and  lUegal. 

5*  Not  to  assign  without  IJosnce.  ^ 

6.  jPor  ^iet  Enjoyment. 

IV.  JBy  wkom  the  Action  of    Covenant    may  be    maj«> 
tained : 

1.  Heir, 

2.  ExeeiUoT. 

V.  Against  whom  the  Action  of  Covenant  may  be  main- 
tained  : 
1.  Heir. 
2*  Executor. 

3.  Asstynee. 

VI.  Of  the  Declaration,  and  herein  of  dependent  Covenants, 
Conditions  precedent,  and  independent  Covenants, 

VII.  Of  the  Pleadings  : 

1.  Aeoord  and  Satisfaetion. 
3.  Eviction. 

3.  Infancy. 

4.  Levied  by  Distress* 

5.  Nil  habuit  m  ienementis. 
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6.  Non  est  factum. 

7.  Non  infregit  conventionem, 

8.  Performance, 

9.  Release, 
10.  Set  off. 

VIII.  Payment  of  Money  into  Court. 

IX.  Evidence. 

X.  Judgment. 


I.  0/  Me  Action  for  Breach  of  Covenant. 

Covenants  are  of  two  kinds, 

1.  Express. 

2.  Implied,  or  covenants  in  law. 

An  express  covenant  is  an  agreement  entered  into  by  deed 
indented  or  deed  poll,  between  two  or  more  persons,  for 
the  performance  ot  certain  acts,  or  for  the  forbearance  to  do 
certain  acts. 

An  implied  covenant,  or  covenant  in  law»  is  an  agreement, 
raised  by  implication  of  law  between  two  or  more  persons, 
in  a  deed  indented  or  deed  poll,  from  certain  technical  ex- 
pressions used  therein. 

For  the  violation  of  agreements  of  this  kind  (1)  the  law 
has  provided  a  remedy  by  action  of  covenant,  wherein  the 
party  injured  may  recover  damages  (9)  in  proportion  to  the 
loss  sustained. 

A  party  bringing  covenant  on  a  deed  poll  must  be  named 


(1)  In  F.  N.  B.  4to«  Ed.  343.  A.  it  is  said  that  in  London  a  man 
shall  have  a  writ  of  covenant  without  a  deed,  for  covenant  broken, 
and  it  is  so  said  by  Vavasor,  Seijt.  in  22  Bdw.  4.  2.  a.  cited  iD 
Comyn*8  Dig.  London,  N.  1.'  who  refers  to  Priv.  Lon.  149.  in  sup- 
port of  the  same  position. 

(2)  Where  it  is  necessary  to  enforce  the  performance  of  any  agree- 
ment in  specie^  as  the  conveyance  of  land,  execution  of  deecis,  &c, 
or  what  is  termed  a  specific  performance,  application  must  be  made 
to  a  court  of  equity ;  for  in  the  action  of  covenant  damages  only  for 
the  non-performance  can  be  recovered. 
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therein  * ;  for,  where»  upon  oyer  of  the  deed  poll,  it  appeared, 
that  the  defendant  promised  to  do  a  certain  act,  without  say- 
ing, that  he  promised  the  plaintiff,  it  was  holden  that  an  ac- 
tion would  not  lie. 

Covenant  will  lie  on  letters  patent,  although  there  is  not 
any  counterpart  sealed  by  the  lessee,  who  is  to  be  charged  \ 

If  A.,  for  a  valuable  consideration,  promises  by  deed,  not 
to  do  a  certain  act,  an  action  of  covenant  may  be  maintained 
for  the  breach  of  such  promise :  but  an  action  on  the  case 
will  not  lie: 

As  where  A.  recovered  a  debt  against  B.  and  B.  paid  the 
condemnation  money  to  A.%  whereupon  A.,  by  deed,  re- 
leased all  actions,  executions,  tec  to  B.,  and  in  the  same 
deed  promised  to  discharge  all  executions  against  B.  upon 
the  same  judgment,  and  afterwards  sued  out  execution  there- 
on :  the  court  were  of  opinion,  that  the  promise  being  by 
deed,  B/s  remedy  was  by  an  action  of  covenant,  and  not  an 
assumpsit  (3). 

a  Oraen  ▼.  Home,  Salk*  197.  Comb,    e  BennuBT.Giiyld]«y,B.  R.  M.  ISJae. 

219.  8.  C.  Cro.  J«c.  505.  S.  C.  and  S.  P.  by  the 

b  Bret  ▼.Cumberland,  Cro.  Jac.  399.        name  of  Bemisbe  ▼.  Hildenlej,  laid 

521.  fully  stated,  po6t«  to  have  been  adjudged,  1  R.  A.  617. 

(A)  pi.  3. 


(3)  Although  it  is  a  general  rule  that  assumpsit  will  not  lie, 
where  there  is  a  remedy  of  a  higher  nature  *,  yet  there  are  some 
exceptions  to  this  r^ule ;  as  where  two  persons  entered  into  articles 
of  partnership  for  a  term  of  years,  ana  the  deed  contained  a  co« 
venant  to  account  yearly,  and  to  adjust  and  make  a  final  settlement 
at  the  expiration  of  the  partnership ;  and  they  dissolved  the  partner- 
ship before  the  years  were  ezpiredf  and  accounted  together,  and 
struck  a  balance,  which  was  in  favour  of  the  plaintiff,  including  se* 
veral  items  not  connected  with  the  partnersnip,  and  the  defendant 
promised  to  pay  it ;  it  was  holden,  that  assumpsit  would  lie  on  such 
express  promise.  And  BuUer,  J,  observed,  that  if  no  other  articles 
had  been  introduced  into  the  account,  but  those  relating  to  the 
partnership,  he  should  still  have  been  of  opinion,  that  assumpsit 
might  have  been  maintained ;  for  the  question  then  would  have 
been,  whether  a  previous  partnership  being  dissolved,  and  an  ac- 
count settled,  was  or  was  not,  in  point  of  law,  a  sufficient  considera- 
tion for  a  promise.  He  had  no  difficulty  in  saying,  that  it  was, 
Foster  v.  Allanson,  2  T.  R*  479.  A  stronger  exception,  however, 
to  the  general  rule  above-mentioned,  will  be  found  in  th«  case  of 
Nurse  v.  Craig,  ante  p.  280. 

*  BulatiodeT.Qilbttn,Str.l027. 
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An  action  of  corcnant  is  not  within  the  stat.  3  W.  &  M« 
e.  14'.  which  makes  the  devisee  chargeable  jointly  with  the 
heir  for  the  debts  of  his  testator  in  respect  of  lands  devised 
to  hiro  :  the  remedy  there  given  is  confined  to  the  action  of 
debt. 

Upon  a  covenant  to  repair  and  keep  in  repair,  an  action 
may  be  maintained*,  pending  the  term»  if  the  premises  ace 
out  of  repair. 


II.  Of  the  Exposition  of  Covenants, 

Covenants  are  to  be  construed  according  to  the  obvious 
intention  of  the  parties  ^  as  collected  from  the  whole  con- 
text of  the  instrument,  ex  antecedentibus  et'consequentibus^ 
aod  according  to  the  reasonable  sense  of  the  words.  If  there 
be  any  ambiguity,  then  such  construction  shall  be  made  as  is 
most  strong  against  the  coveimntor  (4) ;  for  he  might  have  ex- 
pressed himself  more  clearly  (5). 

It  is  immaterial  in  what  part  of  a  deed  any  particular 
covenant  is  inserted  <;  for,  in  the  construction  of  it,  the 
whole  deed  must  be  taken  into  consideration,  in  order  to 
discover  the  meaning  of  the  parties;  as  where,  in  an  in- 
denture of  a  lease  of  a  colliery  ^  two  lessees  covenanted 
jointly  and  se^eraUy  in  manner  following ^  viz.  &c.  here  fol-' 
lowed  a  number  of  covenants  in  respect  to  working  of  the 
colliery,  wherein  the   lessees  covenanted  jointly  and  seve* 

d  Wilson  ▼.  Knublej,  7  Bust,  128.  g  Per  BuUer,  J.  6  T.  R.  526. 

c  Luxmore  v.Robton,  IB.  ft  A.  584.  h  D.  of  Noitbumberluod  ¥.  Ward  £r- 
f  Plowd.  329.  cited  bj  Ellenboroucb,        riogtoB,  5  T.  R.  523. 
C.  J.  IgguMeo  V.  May,  7  East.  241. 


(4)  See  the  opinion  of  Sir  J.  Mansfield,  C.  J.  in  Flint  v.  Bran- 
don, 1  Bos.  &  Pal.  N.  R.  78. 

(5)  In  like  manner,  where  the  words  of  the  grant  are  doubtful, 
they  are  to  be  construed  in  favour  of  the  grantee.  This  genend 
principle  has  been  to  the  construction  of  leases,  hence  it  has  heen 
nolden,  that  imder  a  lease  for  fourteen  or  seven  years,  the  lessee 
only  haa  the  option  of  determining  it  at  the  end  of  the  first  seven 
years.  Doe  d.  Wehb  v.  Dixon,  9  East,  15.  in  which  the  authority 
#f  Dion  V.  Spurrier,  3  Bos.  and  Pal.  399. 442.  was  recognized* 
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rally ;  then  ifoilowed  a  covenant,  that  the  monies  appearing 
to  be  due  should  be  accounted  for  and  paid  by  the  lessees, 
their  executors,  &c,  (not  saying,  "  and  each  of  them") ;  it 
was  holden  by  the  court  (absente  Kenyon,  C.  J.)  that  the 
general  words,  at  the  beginning  of  the  covenants  by  the  les- 
sees, '*  jointly  and  severally,  &c.  in  manner  following,"  ac- 
cording to  the  general  rules  of  construction,  extended  to  all 
the  subsequent  covenants  on  the  part  of  the  lessee^  through- 
out the  deed,  there  not  being  any  thing  in  the  nature  of  the 
subject  to  restrain  those  words  to  the  former  part  of  the  lease. 

In  conformity  to  the  rules  before  laid  down  for  the  con- 
struction of  covenants,  and  in  support  of  the  apparent  in- 
tention of  the  parties,  covenants  in  large  and  general  terms 
have  been  frequently  narrowed  and  confined : 

As  where  A.  leased  a  manor  to  B.  for  years,  excepting  all 
woods,  great  trees,  timber  trees,  and  underwood ',  &c.  and 
covenanted  with  the  lessee,  that  he  might  take  fire-boot, . 
super  dicta  prcBmissa,  it  was  holden,  that  the  lessee  could  not 
take  fire-boot  in  a  close  of  wood,  parcel  of  the  manor,  be- 
cause, by  the  exception  of  the  wood^  the  soil  thereof  was  ex- 
cepted ;  and  the  words  super  pramissa  should  be  intended 
of  such  things  only  as  were  demised.  It  was  admitted,  how- 
ever, that,  by  the  covenant,  the  lessee  was  entitled  to  take 
the  wood  upon  the  other  lands,  for  though  the  wood  was  ex- 
cepted yet  the  land  was  demised. 

The  defendant  sold  the  plaintiff  a  lease^  for  years  of  a 
manor,  and  entered  into  a  oond,  with  a  condition  that  he 
would  not  do^  nor  had  done,  any  act  to  disturb  the  jplaintiif, 
but  that  the  plaintiff  should  hold  and  enjoy  without  the 
disturbance  of  the  vendor,  or  any  other  person  ;  it  was  holden 
that  the  condition  was  confined  to  acts  done  or  to  be  done  by 
the  vendor,  on  the  ground  of  the  latter  words  being  reiferrible 
to  the  former. 

So  where  in  covenant  against  the  executors  of  J.  W. ', 
the  declaration  stated,  that  J.  W.,  by  indenture,  granted  land, 
&c.  to  the  plaintiff  in  fee,  and  warranted  the  land,  &c. 
against  himself  and  his  heirs,  and  covenanted  that  he  was, 
'  notwithstanding  any  act  by  him  done  to  the  contrary,  lawfully 
and  absolutely  seised  in  fee  simple,  and  that  he  had  a  good 
right,  full  power^  and  lawful  and  absolute  authority  to  con^ 
vey ;  and  assigned  a  breach,  that  J.  W.  had  not  at  the  time  of 

i  Cag«  T.  PazliD,  1  Leon.  1 16.  dt«d  bj    1  Browning:  ▼.  Wright,  2  Bo«.  Sl  PuI.  13. 

Elknborough,  C  J.  7  East,  241.  See  also  Foord  ▼.  Wilson,  2  Moore, 

k  Broophton  ▼.  Conway,  Moor,    58.        (C.  P.)  592. 

cited  hj  Lord  Ellenborougb,  C.  J. 

in  Gale  v.  Reed,  S  East,  S9. 
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making  the  said .  indenture,  nor  at  any  time  before  or  aincei 
good  right,  full  power,  and  lawful  arc  absolute  authority  to 
convey  or  assure  the  premises  to  the  plaintiff  in  manner 
aforesaid.  The  defendants  prayed  oyer  of  the.  indenture, 
(b^  which  it  appeared  that  J.  W.  covenuited  for  himself  his 
heirs,  executors,  and  administrators  to  make  a  cartway,  and 
that  the  plaintiff  should  quietly  eiyoy  without  interruption 
from  himself  or  any  person  claiming  under  him,  and  lastly, 
that  he,  his  heirs,  or  assigps,  and  all  persons  claiming  under 
him,  should  make  further  assurance,)  and  then  demurred : 
(after  argument),  it  was  holden,  that  the  words  **  that  he  had 
a  good  right,  full  power,  and  lawful  and  absolute  authority 
to  convey,"  were  either  part  of  the  preceding  special  cove- 
nant "  that  he  was  notwithstanding  any  act  by  him  done  to 
the  contrary,  lawfully  and  absolutely  seised  in  rce;"  or  if  not, 
that  they  were  qualified  and  restramed  by  all  the  other  spe« 
cial  covenants  to  the  acts  of  himself  and  his  heirs. 

Covenant  for  quiet  enjoyment  during  a  term,  *'  without 
the  let,  suit,  interruption,  &c.  of  J.  M.  his  executors,  adminis- 
trators, or  assigns,  6r  any  of  them,  or  any  other  person  or 
persons  whomsoever,  having  or  claiming  any  estate  or  right 
in  the  premises,  and  that  free  and  clear,  and  freely  and  clearly, 
discharged  or  otherwise,  by  J.  M.,  his  heirs,  executors,  or  ad- 
ministrators, defended,  kept  harmless,  and  indemnified  from 
all  former  gifts,  grants,  &c.  made  or  suffered  by  J.  M.,  or  by 
their  of  either  of  their  acts,  means,  default,  procurement, 
consent,  or  privity,'*  preceded  by  a  covenant  that  the  lease 
was  a  good  lease,  notwithstanding  any  act  of  J.  M.,  and  fol- 
lowed by  a  covenant  for  further  assurance  by  J.  M.,  his  ex- 
ecutors, administrators,  and  all  persons  whomsoever  claiming, 
during  the  residue  of  the  term,  any  estate  in  the  premises 
under  him  or  them;  it  was  holden*.  Park,  J.  dissentiente, 
that  the  covenant  for  quiet  enjoyment  extended  only  against 
the  acts  of  the  covenantor  and  those  claiming  under  him,  and 
not  against  the  acts  of  all  the  world. 

But  where  releasors  covenanted",  that,  notwithstanding 
any  act,  &c.  by  them  done  to  the  contrary,  they  were  seised 
of  the  land  in  fee;  and  also,  that  they,  notwithstanding  dny 
such  matter  or  thing  as  aforesaid,  had  good  right  to  grant 
the  premises ;  and  likewise,  that  the  releasee  should  quietly 
enjoy  the  same  without  the  lawful  let  or  disturbance  of  the 
releasors,  or  their  heirs  or  assigns,  or  for  or  by  any  other 

m  Nind  ▼.  Manball,  1  Bioderip  Sc  Bing-       n  Howell  t.  Ricbvas,  1 1  East,  S33. 
Jiun,  319. 
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person  ;  and  that  the  rekasoe  should  be  indemniGed  by  the 
releasors  and  their  heirs  against  all  other  titles,  charges,  and 
incumbiiinces,  ex^pl  the  dbief  rent  payable  to  the  lord  of 
the  fee ;  ,it  was  holpen,  that  the  general  words  of  the  core* 
nant /or  guiet  ^f^oymeni^^  were  not,  in-  neceiiaary  cootoruc- 
tion^  to  berestraiiied  bv  the  langaage.of  theahteoedent  cove- 
nants/<;r  UtU  and  fignl  io  vaiwey.:  although : those  antece- 
dent covenants  were  .certainly  covenants  of  a  .limited  kind, 
and  provided  only  against  the  acts  of  the  releasors;  Lord 
Kllenborougb,  C.  J.  (who  delivered  ^tbe  opinion  of  the  court) 
observing,  **  that  the  covenant /of  tide,  and  the  covenant/or 
right  to  conpey^  are  indeed  what  is  somewhat  improperly 
called  syponbiKHis.  covedants;  they  are  however  connected 
covenaiHs,  geoeratty*  of  the  same*  impcat  and  effect,  and« 
directed  to  one  and, -the  same,  object;  and  the  qualifyihg 
langupge  of  the  ope.  nsay  therefore  properly  enough  be  con- 
sidered as  virtually  tfaiuferred  to  and  included  in  the  other 
of  them.  But  the  covenant  for  quiet  eiqoyment  is  of  a  ma* 
terially  different  import,  and  directed  to  a  distinct  object. 
1'he  covenant  for  title  is  an  assurance  to  the  purchaser,  that 
the  grantor  has  the  very  estate  in  quantity  and  quality  which 
he  purports  to  convey,  viz.  in  this  case  an  indefeasible  estate 
in  fee  simple.  The  covenant  for  quiet  enjoyment  is  an  assur- 
ance against  the  consequences  of  a  defective  title,  and  of  any 
disturbances  thereupon.  For  the  purpose  of  this  covenant, 
and  the  indemnity  it  affords,  it  is  immaterial  in  what  respects, 
and  by  what  means,  or  by  whose  acts,  the  eviction  of  the 
grantee  or  his  heir  takes  place :  if  he  be  lawfully  evicted,  the 
grantor,  by  such  his  covenant,  stipulates  to  indemnify  him  at 
all  events.  And  it  is  perfectly  consistent  with  reason  and 
good  sense^  that  a' cautions  grantor  should  stipohite  in  a  tkiore 
reatramed  and  limited  manner  for  the  particular  description 
of  title  which  he  pdrports  to  convey,  than  for  quiet  enjoy- 
ment The  C.  J.  adaed,  thai  he  did  not  find  any  case  in 
which  it  iff  held  that  the  covenant  for  quiet  enjoyment  is  all 
one  with  the  covenant  for  title,  or  parcel  of  that  covenant, 
or  in  necessary  construction  to  be  governed  by  it,  otherwise 
than  as,  according  to  the  general  rules  for  the  construction  of 
deeds,  every  deed,  (as  was  said  by  Hobart,  C.  J.  Winch,  Rep. 
03.  Sir  George  Trencfaard  v.  Hoskids)  is  to  be  construed 
according  to  the 'intention  of  the  parties,  and  the  intent 
ought  to  be  adjudged  of  the  several  parts  of  the  deed,  as  a 
general  issue  out  of  the  evidence;  and  intent  ought  to  be 

Eicked  out  of  every  part,  and  not  out  of  one  word  only." 
lonsistently  therefore  with  that  case,  and  with  every  other 
that  I  am  aware  of,  we  are  warranted  in  giving  effect  to  the 
general  words  of  the  covenant  for  quiet  enjoyment;   and 
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which  are  entitled  to  more  weight  in  this  case,  inasmuch  as 
they  imndediately  follow  and  enlai^ge  the  special  words  of 
covenant  against  disturbance  by  the  grantors  tnemselves ;  and 
to  restrain  the  generality  of  these  words,  thus  immediately 
preceded  by  express  words  of  a  narrower  import,  would  be  a 
much  stronger  thing  than  to  restrain  words  of  like  generality 
by  an  implied  qualification  arising  out  of  another  covenant 
where  no  such  general  words  occurred.  The  person  using 
the  general  words,  could  not  forget  that  he  had  immediately 
before  used  special  words  of  a  narrower  extent  If  the  cove- 
nant containing  both  the  special  and  general  words  stood  by 
itself,  there  would  be  no  pretence  for  refusing  effect  to  the 
larger  words;  and  if  this  could  not  be  done  in  favour  of  ex- 
press words  of  a  narrower  import  in  the  same  covenant,  I  can- 
not possibly  understand  upon  what  ground  it  should  be  done 
in  favour  of  implied  words  of  narrower  import  which  occur 
in  another  separate  covenant,  addressed,  as  has  been  before 
said,  to  a  distinct  object" 

Where  A.  by  indenture®,  in  consideration  of  a  certain  sum, 
in  nature  of  a  fine,  and  of  a  yearly  rent,  demised  land  for  dl 
years,  and  covenanted  at  the  end  of  18  years  of  the  term,  or 
before,  on  request  of  the  lessee  to  grant  a  new  lease  of  the 
premises  *'  for  the  like  fine,  for  the  like  term  of  91  years, 
at  the  like  yearly  rent,  with  all  covenants  as  in  that  in- 
denture were  contained  ;'*  it  was  holden  that  this  covenant 
was  satisfied  by  a  tender  of  a  new  lease  for  21  years,  con- 
taining all  the  former  covenants,  except  the  covenant  for 
future  renewal. 

In  covenant ',  the  plaintiff  declared  upon  an  indenture, 
whereby  the  defendant  demised  to  the  plamtiff  for  a  term  of 
years,  certain  parts  of  a  messuage  then  lately  parted  off  from 
the  part  occupied  by  the  defendant,  with  certain  easements 
belonging  to  the  same,  and  a  portion  of  an  adjoining  yard  ; 
and  the  defendant  covenanted  that  he  would  permit  the  lessee 
(the  plaintiff)  to  have  the  use  of  the  pump  m  the  said  yard 
jointly  with  the  defendant,  whilst  the  same  should  remain 
there^  paying  half  the  expenses  of  keeping  it  in  repair.  'I'be 
plaintiff  assimed  for  breach,  that  during  the  continuance  of 
the  lease,  the  defendant,  without  reasonable  cause,  and  in 
order  to  injure  the  plaintiff,  took  away  the  pump,  although 
plaintiff  was  willing  to  have  paid  half  the  expenses  of  keeping 
the  same  in  repair.    On  demurrer  it  was  holden,  that  the 

0  Iggulden  T.  May,  7  East,  237.  af.      p  Rhodes  v.  BuUaid,  7  East,  U6. 
firmed  on  erior  in  Ezcb.  Chr.  2  N.  R. 
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breach  was  ill-assigned ;  for  the  use  (6)  of  the  pump  was  not 
a  specific  subject  of  the  demise;,  and  hy  the  introduction  of 
the  words,  "  whilst  the  same  should  remain  there,"  it  ap« 
peared  that  the  lessor  meant  to  reserve  himself  the  liberty  of 
removing  the  pump,  from  whatever  capricious  or  unreason- 
able motive  he  might  do  so ;  and  that  it  was  not  inconsistent 
with  the  stipulation,  that  the  lessee  should  pay  half  the  ex* 
penses  of  repair,  whilst  the  pump  remained  on  the  demised 
premises. 


III.  Of  the  different  Kinds  of  Covenants  : 

1.  Express,   and  herein  of  express  Covenants  run^ 

ning  with  the  land. 

2.  Implied. 

3.  Joint  and  Several. 

4.  Foid  or  Illegal, 

5.  Not  to  assign  voithout  Lieence, 

6.  For  quiet  enjoyment. 


I.  Of  Express  Covenants,  and  herein  of  express  Covenants 

running  loith  the  Land. 

Th£rc  is  not  any  precise  form  of  words  necessary  to  con- 
stitute an  express  covenant^ ;  any  form  of  words  or  mode  of 
expression  in  a  deed,  which  clearly  evinces  an  agreement, 
will  amount  to  a  covenant,  for  a  breach  whereof  an  action  of 
covenant  may  be  maintained. 

As  if  it  be  agreed  between  A.  and  B.',  by  deed,  that  B. 
shall  pay  to  A.  a  sum  of  money  for  his  lands  on  a  certain 
day ;  these  words  amount  to  a  covenant  by  A.  to  convey  the 
lands  to  B.  on  that  day. 

So  if  lessee  for  years  covenant  to  repair*,  "  provided  al- 

q  Moor,  135.  s   1  Rol.  Abr.  518.  (C.)  pi.  2. 

r  ForcUige  ▼.  Cole,  1  Saund.  319. 3  Lev* 
274.    T.Raym.  183.  S.C. 


(6)  The  demise  of  the  use  of  a  thing  is  the  demise  of  the  thing 
itself.    Pomfret  v.  Ricroft,  I  Saund,  321. 


n 
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WAy«y  and  it !»  agreed,  thftt  tte  lessor  shall  find  ^reat  tim- 
ber;'* this  word  agrttd  wiU  make  a  covenant  on  toe  part  of 
the  lessor  to  find  gre^t  timber.  SecUs,  if  the  word  agreed 
bad  been  omitted^ 

So  if  A.  lease  to  B.  on  condition*  that  he  shall  acquit  the 
lessor  of  charges,  ordinary  and  extraordinary,  and  shall  keep 
and  leave  the  bouses  at  the  end  of  the  term  in  as  good  a 
plight  as  he  found  them ;  if  he  does  not  l^ve  them  in  good 
repair,  an  action  of  covenant  lies. 

So  where  covenant  was  brought  on  a  writing  sealed*, 
whereby  the  defendant's  testator  acknoxoledged  himself  to  be 
accountable  to  the  plaintiff  for  all  such  moni^  as  should  be 
charged  by  plaintiff  on  A.  to  be  paid  to  B. :  and  alleged,  that 
be  the  plaintiff  charged  a  certain  sum  of  money  on  A.  to  be 
paid  to  B.,  and  that  the  defendant's  testator  bad  not  paid  it ; 
it  was  objected,  that  covenant  did  not  lie^  and  that  the  propei 
form  of  action  was  an  action  of  account ;  but  it  was  holden, 
that  covenant  would  lie  in  this  case,  and  on  any  words,  in  a 
deed  purporting  to  be  an  agreement  for  the  payment  of  money. 

So  in  a  case  of  a  lease  for  years  rendering  rent' ;  it  was 
adjudged,  by  the  court,  absente  Holt,  C.  J.)  that  the  render 
made  a  covenant 

So  where  covenant  was  brought  against  executrix  of  as* 
signee  of  lessee  for  years  *  by  mdenture,  for  rent  arrear  in 
the  time  of  the  executrix,  upon  the  words  yielding  and  pay^ 
ing :  it  was  holden,  that  the  action  would  lie ;  and  the  opinion 
of  the  court  was,  that  the  words  ^'  yielding  and  paying,"  (7) 

t  1  Rol.  Abr.  618.  (C)  pi.  3.  y  Giles  r.  Hoofwr,  Caith .  135. 

tt  1  Bol.  Abr.6ia  (C)pl,a.AO  E.3.5.b.    i  Porter  v.  Sweetoam,  Sty.  406. 431. 
z  Bnce  t.  Cairt  and  othen,  Ezecuton 
of  J.S.  lLeT.47. 


(7)  These  uronfa,  **  yielding  antt  paa/ingt  have  sonetiines  been 
ooQsidered  as  8ufBci«nt  to  raise ,  a  covenant  by  implicaticfn  of  law 
only*  See  a  dictum  to  this  effect,  1  Sidf.  447 ;  ana  KeByoii,'C«  J. 
80  considered  them  in  Webb  v.  Russel,  3  T.  R.  402.  The  same 
opinion  is  adopted  by  Seijeant  Williams  in  his  notes  to  the  first  vo- 
lume of  Saunaers,  p.  241.  b.  note  5.  But  in  addition  to  the  au- 
thorities in  the  tsxt,  it  may  be  observed,  that  in  Rollers  Abridg- 
ment, Covenant  (C.)  the  title  of  which  is  <<  What  wordb  will  make 
an  express  covenant,"  in  pi.  10.  p.  519.  this  case  is  put  as  an  in- 
stance of  an  express  covenant  r**  U  a  man  lease  fatmi  for  years, 
reserving  a  rent,  an  action  of  covenant  lies  for  the  non-payment  of 
the  rent;  for  the  reddendo  of  the  rent  is  an  agreement  for  the  pay- 
ment of  the  rent,  which  will  make  a  covenant.'* 
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in  the  indenture*  made  an  express  covenant,  dnd  were  not  a 
bare  covenant  in  law. 

So  in  covenant  bgainst  the  assignee  of  lessee  for  years,  upon 
an  indenture  \  whereby  plaintiff  demised  to  the  lesseea  house> 
excepting  a  f^om^  with  free  liberty  of  passc^e.throtigh  other 
rooms  of  the  house  unto  the  room  excepted.^  Lessee  assigned 
the  lease;  and  the  assignee  stopped  the  passage,  wbereiipoh 
plaintiff  brought  this  action,  declaring  for  a  breach  of  cove* 
nant  Resolved*  by  the  court,  that  this  exception  aniorunted 
to  a  reservation,  upon  which  covenant  would  lie :  and  tliey 
compared  it  to  the  preceding  case  of  rent  reserved,  where 
covenant  will  lie  upon  the  words  of  reservation,  without  any 
express  words^of  covenant 

Where  the  law  creates  a  duty  or  charge  ^  and  the  party  is 
disabled  from  performing  it,  without  any  default  on  his  part, 
and  has  not  any  remedy  over,  the  law  will  excuse  hikn ;  but, 
where  the  party,  by  his  own  contract^  imposes  on  himself  a 
duty  or  charge,.he  is  bound  to  make  it  good,  notwithstanding 
inevitable  accident ;  because  he  might  have  provided  against 
it  by  his  own  contract  (8). 

A  lease  for  years  was  made  by  indenture*,  of  a  meadow 
bounded  on  one  side  by  a  river,  and  the  lessee  covenanted 
to  sustain  and  repair  the  banks,  to  prevent  the  water  from 
overflowing  the  meadow,  upon  pain  of  forfeiture  of  a  sum  of 
money;  afterwards,  by  a  sudden  and  violent  flood,.tbe  banks 
were  destroyed,  and,  by  the  opinion  of  Fitzherbert  and  SheU 
ley,  Js.  '*  the  law  i%  that  the  lessee  is  excused,  from  the  p(^ 
nalty,  because  it  is  the  act  of  Ood,  which  cannot  be  resisted ) 

a  Bnah  ▼.  Colet,  Garth.  232.  8a1k«  196.    b  F&radine  t.  Jane,  Aleyn,  27, 
S.  C.  c  Dyer,  33.  a«  E.  28  k 29  H.  8.  C. B. 


(8)  This  rule,  extracted ^  from  the  case  of  Par^ine  v«  Jaaei  baa 
been  recognized  in<  many  subsequent  cases  * ;  and  in  Beale  v« 
Thompson,  C.  B.  E.  43  Geo.  3.  3  Bos.  and  Pul.  420.  Chainbi«,  J. 
speaking  of  .this  case,  savs,  ^*  the  court  took  a  rational  distinction, 
that  where  an  obligation  is  imposed  by  rule  of  law,  and  there' is  not 
any  express  covenant,  the  law  introduces  a  resonable  exception, 
viz.  that  an  act  of  irresistible  violence  will  excuse  the  party ;  out  if 
a  party  enter  into  an  absolute  contract,  without  any  qualification  or 
exception,-  and  receives  from  the  patty,  with  whom  he  contracts, 
the  consideration  for  such  engi^ement,  he  must  abide  by  the  con- 
tract, and  either  do  the  act,  or  pav  damages,  his  liability  anting 

from  his  own  disect  and  positive  undertaking.'? 

\.      ■ 

•  Atkinion  ▼.  Ritchie,  B.  R.  H.  49  G.  3.  10  Eatt,  53f . 
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« 

but  still  he  is  bound  to  make  and  repair  the  thing  in  coDye-< 
nient  time^  because  of  his  oum  cavenantJ" 

So  where  the  assignee  of  a  reversion  brought  covenant 
against  lessee  of  a  house  for  non-payment  of  a  year's  rent' ; 
defendant  prayed  oyer  of  the  lease,  which  contained  a  cove- 
nant on  the  part  of  the  defendant,  to  repair  the  house  during 
the  term,  except  it  should  be  destroyed  by  fire,  and  thoi 
pleaded,  that  before  any  part  of  the  rent  in  question  became 
due,  the  premises  were  destroyed  by  fire,  against  the  will  of 
defendant,  and  were  not  rebuilt  by  the  lessor  or  the  plaintiff; 
and  that  the  defendant  did  not  occupy  the  premises  during 
the  year  for  which  the  rent  was  claimed.  On  demurrer,  it 
was  holden,  on  the  authority  of  Paradine  v.  Jane,  Aleyn,  97* 
that  the  defendant  was  bound  by  his  express  covenant  to  pay 
the  rent  during  the  term  •. 

The  doctrine  lad  down  in  the  preceding  case  having  been 
alluded  to  in  argument  in  Cutter  v.  Powell,  6  T.  R.  323. 
Lord  Kenyon,  C.  J.  said,  '*  that  it  must  be  taken  with  some 

Sualification ;  for  where  an  action  was  brought  for  rent  after 
le  house  was  burned  down,  and  the  tenant  applied  to  the 
Court  of  Chancery  for  an  injunction;  Lord  rforihington 
said,  *'  that  if  the  tenant  would  give  up  his  lease,  he  should 
not  be  bound  to  pay  the  rent"  Probably  the  case  here  allud- 
ed to  by  Lord  Kenyon  was  the  first  of  the  following  cases : 

The  plaintifis  were  tenants  to  the  defendants  of  a  house^ 
&c.  by  lease,  in  which  there  was  a  covenant  by  the  plaintiffs 
to  do  all  repairs,  accident  by  fire  only  excepted :  the  defend- 
ants had  insured  the  buildings,  which  were  burned  down ; 
the  insurers  paid  the  loss:  the  defendants  declined  rebuilding, 
and  brought  an  action  of  covenant  for  the  rent  accrued  due 
after  the  accident  had  happened.  The  plaintiffs  filed  a  bill 
in  the  Court  of  Chancery  for  an  injunction,  and  obtained  the 
common  injunction :  the  defendants  on  coming  in  of  the  an- 
swer, moved  to  dissolve  the  injunction,  they  having  by  their 
answer  offered  to  remit  the  rent,  upon  a  surrender  being  made 
of  the  lease,  which  the  plaintiffs  declined^  as  the  lease  was 
beneficial.  The  plaintiffs  had  pleaded  at  law  the  truth  of 
the  case  in  bar  of  the  action :  and  on  a  demurrtr  to  this  plea, 
the  plaintifis  were  advised  not  to  argue  the  demurrer,  but  to 
apply  to  a  court  of  equity.  On  shewing  cause  against  dis- 
solving the  injunction,  Lord  Northington,  Cbr.  inclined  to 

d  Monk  ▼.  Cooper,  E.  13  O.  B.  R.  Str.  toD  aDd  anotlier,  in  Cane.  E.  4  0. 3. 

763.  a  Ld.  Raym.  |477. 8.  C.  MSS.  S  Rep.  temp.  Ld.  Chan.  Mor- 

e  See  Beifour  v.  Weston,  1  T.R.310.  thingU>n>p.219. 

S.  P.  Camden  and  another,  ▼.  Mor- 
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think,  that  the  matter  pleaded  was  a  good  defence  at  law^but 
that,  in  all  eveota,  a  court  of  equi^  ought  tp  restrain  this  ac« 
tion,  until  the  house,  &c*  were  rebuilt ;  and  tlierefore  con* 
tinueri  the. 


ii  i^N{«  I 


Bill  brought  for  a  specific  performance  of  a  covenant <  for 
quiet  enjoyment  contained  in  a  lease  of  certain  bouses  de* 
mised  by  defendant  to  plaintiff,  and  to  have  5001.  laid  out 
in  rebaiiding  the  houses,  (which  had  been  burned  down  by 
accident  since  the  execution  of  the  lease)  and  for  an  injunc- 
tion to  restrain  defendant  from  proceeding  at  law.  N.  The 
SOOi.  had  been  received  by  the  defendant  from  the  insurance 
office  on  account  of  the  insumnce  of  these  houses.  Defend- 
ant, by  his  answer,  offered  to  accept  a  surrender  of  the  lease. 

Lord  Northington,  Ch.  **  There  is  not  any  covenant  from 
the  landlord  to  rebuild.  A  court  of  equity  can  decree  a  spe^ 
cific  performance  in  those  cases  only,  where  clear  directions 
can  be  given  in  what  manner,  and  when  the  act  is  to  be  pen- 
fi>nned.  It  would  be  most  arbitrary  for  me  to  decree  a  re- 
building in  a  case,  where  there  is  sot  any  covenant  for  the 
febuildmg.  All  that  can  be  required  from  a  court  of  equity 
is,  in  a  case  like  this,  when  an  action  shall  be  brought  for  rent, 
to  order  an  iniunction,  until  the  houses  are  rebuilt,  or  the 
lease  delivered  up.  In  the  present  case,  there  has  not  been 
any  action  brought  for  the  rent,  and  the  defendant  has  offered 
to  accept  a  surrender  of  the  lease,  which  is  all  the  relief  the 
plaintiff  is  entitled  to.**  There  being  a  valuable  wharf  on  the 
demised  estate,  the  plaintiff  declined  surrendering  his  lease ; 
the  bill  therefore  was  dismissed  with  costs  (9). 

g  Brown  T.  Quilter,  in  Cnnc.  1  June,  1764,  MSS.  Amb.  619.  S.  C     But  Me 
Haie  T.  Qroret,  3  Aoitr.  667.  and  HoUapffel  t.  Btkcr,  18  Vet.  116. 


(9)  Ejectment  by  tenant  sgainst  landlord,  to  recover  the  posses- 
sion of  some  houses  which  hSd  been  burned  down  during  the  term, 
and  had  been  rebuilt  bv  the  landlord.  In  the  lease  there  was  an 
express  covenant,  on  the  part  of  the  tenant,  to  pay  the  rent,  but  he 
had  not  paid  any  after  the  time  of  the  fire.  Lord  Biansfield,  C.  J. 
said,  the  conseqaeace  of  the  houses  being  burned  down  was,  that 
the  tenant  was  not  obliged  to  rebuild,  but  the  tenant  was  obliged  to 
pay  the  rent  during  the  whole  term.  The  houses  having  been  burned 
down  four  years  before  action  brought,  and  the  rent  not  havine  been 
paid  during  that  period,  he  left  it  to  the  jnrv  to  consider  whether 
It  was  not  to  be  presumed,  that  the  tenant  nad  abandoned  the  lease 
at  the  time  of  the  fire ;  and  accordingly  the  jury  found  a  verdict  for 
the  defendant.  Pindar  v.  Ainsley,  nliddlesex  Sittings  af^er  M.  T. 
1767.  cited  by  Buller,  J.  I  T.  R.  312. 

Hh 
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But  where  there  are  no  special  curcottataoees  the  general 
Tirie-  prevails,  that  eqait^foUowatbe  iaw;  and  a  court  of 
equity  will  not  nestrain  a  party  from  pvoceeding  at  kw  for 
rent  arrear  after  the  premises  are  destroyed  by  &i« ;  tbeagre^ 
•meiit  for  payment  of  the  rent  being  without  restriction  \ 

The  lessee  of  a  bouse  on  a  general  covenant  to  repair  durv 
ing  the  term,  is  bound  to  rebuild,  in  ease  the  house  be  con- 
sumed by  an  accidental  §re*  (10).  So  on  a  covenant  to  erect 
a  bridge  in  a  substantial  manner,  and  to  uphold  and  keep  in 
complete  repair  for  a  certain  time ;  alihougk  the  bridge  be 
broken  down  by  an  extraordinary  flood,  yet  the  party  corer 
nanting  is-  bound  to  repair ^  See  Sbubridc  ▼•  Salmon,  S 
Burr.  1687.  to  the  same  effect 

Of  express  Covenants  running  toiih  the  Lancl.-«-£xpress 
covenants,  which  run  with  the  land,  entered  into  by  lesHle 
fof  years  for  himself,  his  executors,  adminiatratora^  ai|d  aa> 
aigns,  are  binding  on  the  lessee  and  his  personal  represeita^ 
tive  (havine  assets)  during  the  continuance  of  the  teim ;  ali- 
though  such  covenants  are  broken,  after  an  assignment  of  thfe 
term  by  the  lessee,  and  after  an  acceptance  of  rent  from  the 
assignee  by  the  lessor,  or  grantee  of  the  reversioa ;  and  tiiera 
is  not  any  distinction  in  this  respect  between  a  voluntaiy  aa^ 
aignment  by  the  lessee  and  a  cofnpulsory  aMigmnent  by  via* 
tue  of  the  banfciupt  laws'. 

In  covenant  against  lessee  of  it  house  by  indenture*'; 

k  Hare  t.  Groves,  SAnstnitker,  6Sf.  k  Jkecknoek  Company  v.  Pkltchtid,  6 

Tecoflnaiaed  and  acted  upon  in  JBolU-       T.  R.  760. 

apffel  V.  Baker,  18  Ves.  115.  1  Auriol  v.  Mills,  4  T.  R.  94.    But  see 
i  £.  of  Chesterfield  t.  D.  of  Bolton,        stat.  49  Q.  3.  c.  121.  s.  19.  ante. 

Com.  R.  627.    Bullock  v.  Dommit,        p.  249. 

6  T.  tt.  650.  S.  P:  m  Barnard  y.  Godscall,  Oro. lae.  309. 


(10)  In  many  cases  an  exception  of  accidents  by  fife  or  tempest 
is  introduced  into' leases  for  the  protection  of  lessees.  It  appeaia 
from  the  case  of  Monk  v.  Cooper,  and  Hare  v.  Groves,  3  Aiistr. 
687.  that  this  exception  should  be  introduced  into  tbe  covenant  for 
payment  of  the  rent,  as  well  as  into  the  covenant  for  repairs,  in  or- 
der to  exempt  the  lessee  from  the  obligation  of  paying  rent  as  well 
as  rebuilding,  in  case  the  house  should  be  destroyed  by  fire  or 
tempest. 

In  Walton  v«  Wat^rhouse,  2  Saund.  420.  covenant  was  brought 
against  lessee  of  a  bouse  *for  not  repairing :  defendant  pleaded  that 
the  house  had  been  destToyed  by  fire,  biit  in  convenient  time  after 
had  been  rebuilt.  Plaintiff  demurred  specially,  because  defendant 
did  not  shew  by  whom  the  dwelling  house  was  rebui If. —-Judgment 
for  plaintitt. 
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wHemtn  the  leMee  had  e^presftly  covenanted  for  bim^If,  hk 
execalorty  and  aaalgns,  that  be  would  repair  within  a  month 
after  warning ;  the  breaeh  assigned  was  for  not  repairing  tfie 
boase within  a  n^onth  after  warning  given;  the  defendant 
pleaded,  that  a  long  time  before  that  warning  he.assigned  bis 
term  to  J.  S.  who  bad  paid  his  rent  always  afterwards  to  the 

f)laintiff»  who  had  accepted  tbe  same;  and  then  averred  per* 
ormance  o!  all  tbe  covenants  until  tbe  aasignment ;  tbe  plain- 
tiff demurred,  on  the  ground  that  this  assignment  did  not  take 
from  tbe  lessor  his  advantage  of  tbe  express  covenant;  and, 
notwithstanding  his  acceptance  of  rent,  by  tbe  bauds  of  the 
assignee,  yet  be  misht  charge  the  lessee  or  assignee  at  his 
election;  and  tbe  whole  court  being  of  that  opinion,  it  was 
^wUhout  argument  J  acyudgBd  for  the  plaintiff.  The  same 
Doint  was  ruled  in  Veutrice  v«  Goodebeap*  1  Roll.  Abr.  b%% 
rf*  pK  !•  wiiere  tbe  lessee  bad  covenanted  for  himself  and  bi^ 
assigns  to  repair ;  on  the  ground  tliat  the  lessee  had  expressly 
covenanted  tor  himself  and  his  assigns,  and  that  this  personal 
covenant  could  not  be  transferred  by  the  acceptance  of  the  rent 

So  where  tbe  breaoh  was  for  non-payment  of  rent*  (il)^  In 

n  Dwran  v.GQlUcr,  1  RoL  hkt,  «n^(K>  pi.  1.  CrsAl  T^T^dor,  ibid.  Adj.  w 

dem.&.P. 


(11)  The  foUowija^  ^tborittes  may  be  referred  to  as  tending  to 
establish  the  same  aoint.  Fisher  v*  Ameere,  1  BmwnL  20.— >TbuTs» 
by  V.  PlanU  1  SidL  402.— 1  Sidf.  447.  Nota.— Boulton  v.  Gann, 
mem.  337.— Ashurst  V.  Ming^Y.  2  Show.  134.  T.  Jones,  144.  S.  C. 
Edwards  v.  Morgan,  3  Lev.  233.— Jodderell  v.  Cowell»  Ca.  Temp, 
Hardw.  343. — Anriol  v.  Mills,  4  T,  R.  94.  I  am  aware  of  one 
dictum  only  in  opposition  to  these  authorities,  that  of  Jerroan,  J. 
in  Wintway  v.  Pinsent,  Stv.  300.  who  took  a  distinction  between 
cc^^ants  for  payment  or  rent,  and*  covenants  to  repair,  observing, 
that  <*  if  lessee  for  yettrs  assign  his  term,  the  lessor  having  notice 
thereof,  and  the  lessor  accept  rent  from  the  ass^ee^  he  cannot  de* 
mand  rent  of  the  lessee  afterwards ;  yet  he  may  sue  other  covenants 
contained  in  the  lease  against  him,,  as  for  reparations  or  the  like." 
It  may  be  remarked  that,  if*  an  express  covenant  for  payment  of 
rent  be  a  covenant  which  runs  with  the  land,  (of  which  tn^re  can- 
not be  any  doubt ;  indeed  it  was  so  considered  bv  Lord  Ellenbo* 
roQgh,  C.  Ji  delivering  the  opinion  of  the  conrt  m  Stevenson  v. 
Lambaid,  2  East's  R.  580.)  all  the  cases,  which  have  decided,  that 
the  obligation  imposed  on  lessee  for  years,  by  an  express  covenant 
to  repair,  is  not,  as  far  as  respects  the  action  of  covenant,  cancelled 
by  an  assignment  of  the  term,  and  the  lessor's  acknowledgment  of 
the  assignee  as  his  tenant,  are  authorities  for  the  same  position  with 
respect  to  express  covenants  for  payment.of  rent. 

H  h  3 
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Mayor  \.  Steward,  4  Burr.  2439*  it'  waa  holden,  that  a  bank' 
nipt  was  bound  by  an  express  collateral  covenant  (to  indem- 
nify plaintiff  against  the  covenants  of  a  lease),  which  bad  been 
bioken  after  act  of  bankruptcy  committed^  and  after  defend- 
»'  ant  had  obtained  his  certificate. 

From  tbe  foregoing  cases  it  appears  clearly,  that  express 
covenants,  which  run  with  tbe  land,  entered  into  by  lessee 
for  years  for  himself,  his  executors,  administrators,  and 
'  assigns,  are  binding  on  tbe  lessee  during  the  continuance  of 
the  term,  although  such  covenants  are  broken  after  an  assign- 
ment of  the  term  by  the  lessee,  and  after  the  acceptance  of 
rant  from  the  assignee  by  the  lessor  or  grantee  of  the  re* 
version ;  it  remains  only  to  add,  that  such  covenants,  under 
the  same  circumstances,  are  binding  on  the  personal  repre- 
sentative of  the  lessee  having  assets. 

In  covenant  by  the  lessor  against  the  executor  of  lessee  fir 
years  ^  by  indenture,  of  a  gaiSen  adjoining  to  the  house  of 
the  lessor,  in  which  indenture  lessee  had  covenanted  for  hinai- 
self,  his  executors,  and  assigns,  that  he  would  not  erect  any 
building  in  the  garden  to  the  prejudice  of  tbe  lessor's  lights; 
it  was  alleged  that  an  assignee  of  defendant's  testator  had 
elected  an  house  in  tbe  garden  to  tbe  prejudice  of  tbe  lessoi'a 
lights.  Defendant  pleaded  an  assignment  of  the  term  to  J.  S. 
wno  had  paid  rent  to  the  lessor,  and  had  been  accepted  by 
him  as  tenant  On  demurrer,  it  was  contended,  on  tbe  part 
of  tbe  defendant,  that  by  the  assignment  and  acceptance  of 
rent,  the  privity  of  contract  was  determined^  mor^. specially 
as  it  was  a  contract  which  concerned  an  act  to  be  executed  on 
the  land,  and  therefore  running  with  tbe  land;  but  the  court 
conceived,  that  as  it  was  an  express  covenant^  that  the  lessee 
should  not  build,  it  should  bind  him  and  his  executors;  and 
neither  an  assignment,  nor  an  acceptance  of  rent,  by  the  handa 
of  the  assignee,  could  deprive  the  lessor  of  the  advantage  of 
suing  the  lessee  or  his  executors  on  an  express  covenant* 
Judgment  for  plaintiff. 

Queen  Elizabeth,  by  letters  patent,  demised  a  bouse  for 
years',  which  the  lessee  covenanted  to  repair.  On  the  death 
of  tbe  queen,  the  reversion  descended  to  King  James,  when 
the  lessee  assigned  hia  term,  and  the  assignee  paid  rent  to  tbe 
king,  who  afterwards  granted  the  reversion  to  the  plaintiff; 
tbe  house  being  out  of  repair,  the  plaintiff  brought  covenant 
against  the  executors  of  lessee  for  a  breach  of  the  covenant 

»  BachelouTT.  Gage,  executor  of  Gage,       demlank,  B.  R.  H.  7  Geo.  2  MS*- 
B.  R.  E.  6  Car.  Cro.  Car.  188.  and        S.P. 

Sir  W.  Jones,  «SS.    Arthur  ▼.  Van-    p  3rett  t.  Camb«rlan4>  B.  JL  16  I«c- 

Cro.Jac.  521. 
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cooimitted  after  an  assignment  of  the  term  and  reversion,  and 
after  plaintiff  had  accepted  rent  from  the  assignee  of  the  term ; 
it  was  holden,  that  the  action  would  lie,  on  the  ground  that 
it  was  a  covenant  in  feit,  by  the  express  words,  running  with 
the  land;  and  that  notwithstanding  an  assighment,  the  cove- 
nantor and  his  executors  were  always  chargeable,  so  that  be 
could  not,  either  by  the  assignment  of  his  estate,  or  by  any 
other  act,  discharge  himself  or  his  executors,  (who  were 
chargeable  by  the  act  of  the  testator)  having  assets^  as  long 
as  the  reversion  continued  in  the  lessor ;  and  by  the  express 
words  of  Stat  32  H.  8.  c.  34.  such  remedy,  as  the  lessor  might 
Jiave  had  against  the  lessee  or  bis  executors,  the  assignee  shall 
have  against  them ;  it  being  a  covenanl  in  faii^  which  rum 
with  the  land. 


.   9.  Of  implied  Covenants. 

There  are  certain  words%  which  though  of  themselves 
they  do  not  import  any  express  covenant,  yet  when  used  in 
contracts  by  deed  will  amount  to  a  covenant 

As  if  A.,  by  indenture^  "  demise  and  granC'  lands  to  B.» 
for  yearo,  and  C.  esters  and  evicti  B,  by  rightful  tide,  B.  may 
maintain  an  action  on  the  implied  covenant;  and  A.  is  estop- 
ped from  saying  that  B.  was  not  in  by  the  lease. 

So  if  a  lessor  demise  land  for  a  term  of  years ',  and  after- 
wards by  the  words  dedi  et  dimisi  demises  the  same  land  tp 
A.  for  life,  who  enters  and  is  ousted  by  the  termor  for  years, 
A.  may  maintain  an  action  against  the  lessor  on  the  implied 
covenant,  and  have  satisfaction  in  damages  for  the  chattel 
evicted ;  for  he  continues  seized  of  the  freehold. 

Where  a  lessee  covenanted  that  he  would  at  all  times  and 
•nsons  of  burning  lime,  supply  the  lessor  and  his  tenants 
with  Jime,  at  a  stipulated  price,  for  the  improvement  of  their 
lands  and  repair  of  their  houses:  it  was  holden<,  that  this 
was  an  implied  covenant,  also  that  be  would  bum  lime  at  all 
soeh  seasons,  and  that  it  was  not  a  good  defienoe  to  ^plead 
that  there  was  no  lime  burned  on  the  premises  out  of  which 
the  lessor  couM  be  supplied. 

In  covenant  on  a  lease  for  years  made  by  the  defendant 
by  the  word  dimisi\  it  was  averred,  that  at  the  time  of  the 
lease  made,  the  lessor  was  not  seized  of  the  land,  but  a 

^  ol?*^*i'  *•  ^' '  ^^*  ^^'  *l^-  V')    t  E.  of  ShmwibUT  t.  G<mld,  S  B.  Is  A. 
'  gyle  V.  HwuriBC,  Cip;  Jtc.  73.  487. 

■  FiooQubt  T.  Rudge,  Yelr.  139.  u  Holder  y.  Tijlor,  Hob.  IS.  1  Inst. 
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Mmoger ;  it  was  objected,  that  the  entry  of  the  leMoe  by 
force  of  the  lease,  and  ejectment  by  the  stranger,  or  some 
person  claiming  under  htm,  were  not  alleged:  but  the  court 
was  of  opinion,  that  the  action  would  lie ;  for  the  breach  of 
covenant  was,  that  the  lessor  had  undertaken  to  demise  that 
which  he  could  not,  the  word  dimisi  importing  a  power  of 
letting,  as  dedi  does  a  power  of  giving;  and  they  added  that  it 
was  not  reasonable  to  enforce  the  lessee  to  enter  upon  the 
land,  and  so  to  commit  a  trespass. 

And  where  a  lease  for  years  is  made  by  the  words  *'de^ 
mise*,'*  the  assignee  of  the  lessee  is  entitled  to  the  same  ad- 
vantage as  the  lessee,  and  may  in  case  of  eviction  raaiataia 
•n  action  on  the  implied  covenant 

The  implied  covenant  follows  the  nature  of  the  interest 
granted ; 

As  where  A.  and  B.  made  a  lease  by  the  word  *'  demise'- 
Tunt^  i^  it  was  holden,  that  the  implied  covenant  was  joint, 
TTZ.  that  A.  and  B.  bad  a  power  to  demise,  and  that  an  action 
on  the  ground  of  their  not  being  seized  at  the  time  of  tAie 
demise  should  be  brought  against  both,  and  could  not  be 
maintained  against  one  only. 

The  generality  of  an  implied  covenant  may  be  qualified 
and  restrained  by  an  express  covenant : 

As  where  the  lessor  demised  and  granted  a  house  for  a 
term  of  years*,  and  covenanted,  that  the  lessee  should  enjoy 
the  house  during  the  term,  without  eoietvm  by  the  lessor^  or 
any  claiming  undtr  him ;  it  was  holden,  that  the  express 
covenant  qualified  the  generality  of  the  covenant  raised  by 
implication  of  law  from  the  words  demise  and  grants  ana 
restrained  it  by  the  mutual  consent  of  both  parties,  so  that 
it  should  not  extend  ferther  than  the  express  covenant  (12). 
Sir  E.  Coke,  from  whose  reports  this  case  haa  been  extracU 
ed,  subjoins  as  follows :  '*  And  there  is  great  reason,  that  the 

X  spencer*!  Caw,  5  Co.  17.  a.  4Uk  Re-    c  Nokes*t  Case,  T.  41  £Us.  B.  R.  4  Co. 

■olatioii.  SO  b. 

y  CoiimanT.nhumjH|Oattii.  97.aslk. 

137.8.  C. 


(12)  This  case,  is  stated  as  it  is  reported  in  Coke ;  in  Croke*8  re- 
port oJF  the  same  case,  Cro.  BKs.  674.  it  is  said,  that  Popham,  C.  J. 
molined  to  this  opinion,  but  that  the  odier  jastices  did  not  deliver 
any  opinion  thereon,  and  that  judgment  was  given  on  another  point ; 
Oc»e*s  ftDort,  however*  is  adopted  by  Hale  m  Daering  v.-  Ruriagton, 
1  Mod.  113.  and  recognized  by  Vaughan  ia  Hayes  v.  BickerstaJT, 
Vaughan,  126. 
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Miticttlar  eovenant  subsequent  should  qualify  the  general 
KToe  of  this  word  *  demise;'  for  if  the  force  of  this  should 
stand,  the  particular  covenant  would  be  in  vain — and  these 
words  *  demised  and  granted/  are  frequent  in  every  common 
lease ;  and  the  better  construction  of  deeds  is  to  make  one 
part  of  a  deed  expound  another,  and  so  make  all  the  parts 
agree;  and,  as  far  as  it  can  be  done,  according  to  the  true  in* 
tention  and  meaning  of  the  parties  (13)." 

So  where  in  covenant  on  an  indenture  ■,  whereby  tlie  de- 
fendant granted  a  fee  farm  rent  to  the  plaintiff,  which  he 
had  purchased  of  the  late  trustees  for  sale  of  the  king's  te- 
nements, and  covenanted  that  he  was  seized  in  fee,  and  had 
good  right  to  sell ;  the  breach  assigned  was,  that  be  had  not 
'  l^ood  riigbt:  tbe  defendant  pleaded,  that  it  was  farther  ajB^reed, 
HI  the  same  indenture,  that  all  the  covenants  in  the  inden- 
ture should  not  extend  further  than  to  acts  done  by  the  ven- 
dor and  his  heirs,  whereon  the  plaintiff  demurred;  and  aI-> 
though  this  was  a  remote  agreement  at  the  end  of  the  deed, 
at  a  f  reat  distance  from  the  other  covenant,  it  was  adjudged, 
that  it  had  qualified  the  first  covenant,  and  restrained  it  to 
acts  done  by  the  covenaniar  only :  dfi  in  Nokes*s  case.  Judg- 
Bseut  for  defendant  See  also  Browning  v.  Wright,  2  Bos.  & 
Pul.  13.  and  ante,  p.  457« 


3.  Of  joint  and  several  Covenants., 

Where  the  interest  (14)  of  the  covenantees  is  joint,  the 
action  of  covenant  follows  the  nature  of  the  interest,  and 
must  be  brought  in  the  names  of  all  the  covenantees ;  and 
this  rule  holds,  ev^njvbere  t\\t, covenant  \%  joint  and  several; 
(15)  as  where  B.^  by  indenture  covenanted  with  C.  and  D. 


a  Brown  t.  Brown,  1  Lrv.  57. 


b  Slingib7*t  Case,  on  enor.  Exchequer 
Chamber,  6  Rep.  18.  b.  3  Leon.  100. 
161.  S.C. 


(13)  The  doctrine  of  implied  covenants  is  confined  to  real  pro* 
perty.  Hence  if  aoods  be  demmd  for  years,  and  the  lessee  be 
evicted,  covenant  aoes  not  lie ;  for  the  law  does  not  create  a  covenant 
for  a  personal. thing.    Com.  Dig.  Gov.  (A.  4.) 

(14)  Where  the  lepl  and  bcne&rial  iaterests  are  not  uaited.in  the 
same  peisoDt  this  term  is.  to  be  und^slood  of  the  legal  interests  •  See 
Anderson  v.  :Martindak,  post.  p.  473. 

(16)* 'F^  tbe  wording  of  the  covenant  csnnot  make  that,-  whi^h 
was  h^re  joint,  several.    ^^  on  the  other  hand,  where  the  in" 
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and  to  and  with  E*  and  F.  hia  wife,  (wtio  afterwwla  becai 
tbe  wife  of  D.)  and  their  aaaigns,  and  to  and  wiih  each  of 
t4em;  that  he  (B.),  at  the  time  of  sealing  and  delivering  tbe 
indenture,  was  lawfully  and  solely  seized  of  a  certain  rectory ; 
an  action  was  brought  by  D.  and  F.  his  wife,  for  a  breach  ojf 
the  covenant :  after  verdict  and  judgment  for  the  plaintiiTs  in 
B.  R.,  the  judgment  was  reversed  on  error  in  tbe  Exchequer 
Chamber,  upon  the  ground  that,  notwithstanding  the  words 
'*  and  to  and  with  each  of  tkem^^  the  other  covenantee  should 
have  joined  in  the  action  (16). 

But  if  the  interest  of  covenantees  be  several,  they  may 
maintain  several  actions,  although  the  language  of  the  cove- 
nant* be  that  of  a  joint  covenant 

The  defendant  and  one  6.'  covenanted  for  themselves, 
and  for  each  of  them,  with  the  p^laintiif  and  one  C.  to  receive 
rents  due  to  the  plaintiff  and  C.  in  Ireland,  and  also  that  tbey 
and  each  of  them  would  pay  a  moiety  thereof  to  each  of 
ihem^  the  plaintiff  and  C. ;  m  covenant  by  plaintiff  against 
defendant  alone  for  the  recovery  of  plaintiflTs  moiety,  the 
breach  assigned  was,  that  although  defendant  and  G«  hiftd  re- 
caved  IJMA.  neither  the  defendant  or  6.  had  paid  a  moiety 
tp  the  plaintiff:  on  motion,  in  arrest  of  judgment,  it  waa 
h<^den,  1st  that  the  covenant  being  to  pay  a  moie^  to  each^ 
the  interest  was  several,  and  consequently  the  action  waa 
well  brought  by  the  plaintiff  alone*  Sndly,  that  the  defend- 
ant had  covenanted  for  the  acta  of  his  companion,  as  well  as 


«  JtaiMiT.EiMi7aiidaudde,8TMUi.    d  LUly  T.HodcM,SBiod.lS6.air.SS3. 
I0B,S45.  8.C. 


terest  is  several,  althangh  the  cMmponl  be  joint,  yet  it  shall  be  taken 
to  be  leveraU  Bull  N.  P.  157.  **  Where  the  covenant  ii  to  se- 
veral, for  the  performance  of  several  duties  to  each,  the  covenant 
shall  be  moulded  according  to  the  several  interests  of  the  parties, 
and  each  shall  ooly  recover  for  a  breach  as  fiw  as  his  own  mterest 
extends.'*  Per  Kniyon,  C.  J.  in  AnderM>n  v.  Maitindale,  1  £a8t*s 
It  501. 

(16)  When  it  appears  on  the  face  of  tbe  dedaiation,  that  each 
of  the  covenantees  is  to  have  a  several  interest  or  estate,  then  the 
addition  of  the  words  **  vntA  each  of  tkenC^  will  make  the  covenant 
sevefal  in  respect  of  their  several  mterests ;  ss  if  one  by  indenture 
demise  Blackacre  to  A.  and  Whiteacre  to  B.  sad  covenant  with  each 
of  them,  that  he  is  lawful  owner  of  both  the  said  acres;  tlm  in  ie» 
spect  of  the  several  interests,  the  covenant  by  those  wovds  is  made 
several.    5  Rep,  19.  a. 
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.tm  bis  own  acts,  and  consequently  that  the  actioik^as  well 
brought  against  the  defendant  and  the  breach  well  assigned. 

If  a  lease  be  granted  to  A.  and  B.*  to  commence  at  a  fu- 
ture day,  and  A.  and  B.  jointly  and  severally  covenant  for  the 
performance  of  certain  acts,  and  A.  dies  before  the  day/  the 
covenant  being  joint  and  several,  will  be  bindinp^  on  the  exe- 
cutors of  A.,  although  the  interesse  termini  survive  to  B. 

Where  the  interest  of  the  covenantees  is  joint  ^  if  any  of 
them  die,  the  action  must  be  brought  by  the  survivors  aver- 
ring the  deaths  of  their  companions  (17)*  As  where  A.  by 
indenture,  covenanted  with  B.  and  C.,  that  he  (A.)  would 
enter  into  a  bond  to  pay  B.  a  sum  of  money  on  a  certain 
day :  B.  died ;  B.'s  administrator  brought  covenant ;  it  was 
adjudged,  that  it  did  not  lie ;  for  although  the  money  was 
to  be  paid  to  B.,  who  was  dead,  yet  he  who  survived  and 
was  party  to  the  indenture  ought  to  sue ;  for  B.  and  the 
survivor  make,  as  to  this  purpose,  but  one  person ;  as  if  a 
bond  is  made  to  three  to  pay  money  to  one  of  them,  all 
ought  to  join  in  the  suit :  for  they  are  all  as  one  obligee : 
and  if  he  who  ought  to  have  the  money  dies,  the  survivors 
roust  sue ;  although  they  have  not  any  interest  in  the  sum 
contained  in  the  condition :  so  in  this  case,  the  money  pay- 
able to  B.,  in  his  life-time,  being  to  be  obtained  by  suit  on 
this  indenture,  an  action  cannot  be  brought  thereon,  except 
by  those  who  are  parties  during  their  lives,  and  after  their 
death  by  the  execut(Hr  or  administrator  of  the  survivor. 

So  where  Rt  Mackreth  for  himself,  and  the  defendant  as 
his  surety  s,  jointly  and  severally  covenanted  with  J.  Ander« 
son,  his  executors,  administraton,  and  assigns,  and  also 
with  E.  Wyatt  and  her  assigns,  that  he  (Mackreth)  would 
pay  to  Anderson,  his  executors,  and  administrators,  an  an- 
nuity durinjg  the  life  of  E.  Wyatt ;  Anderson  died  intestate, 
and  an  action  was  brought  by  his  administrator  against  the 
defendant  on  the  covenant,  assigning  as  a  breach  the  non- 
payment of  the  annuity.  On  demurrer,  it  was  hdden,  that 
the  covenant  being  both  to  Anderson  and  Wyatt  for  the 

•  Enji  y.  Oonithora, S Biur. II 00.  s  Andenon administrator,  Ac.  agttinat 

f  RollB  T.  Yatc,  Yeiy.  177.    1  Balstr.  Martindale,  B.  R.  T.  41 0. 3. 1  Ewt*i 

S^  6,  S.  C.   Judgment  afflxmed  on  E.  497. 

mor« 


(17)  If  one  named  as  covenantee  in  the  deed  did  not  ezscnte, 
in  an  action  brought  by  his  coinpanions,  it  ought  to  be  so  avened. 
Vernon  v.  Jeffreys,  Str.  114&  7  Mod.  358.  8?o.  ed.  S.  C.  more 
AiUy  reported. 
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,  tlHQgt  ddiMgh  Ike  benefit  were  odI j  to  Wyatt,  yet 
both  had  a  legal  Niteie8tiii.tiK  fietffoFaianee  of  it,  and  thare^ 
tote,  such  interest  being  jotat,  during  the  lives  of  both,  on  the 
deadi  of  one,  it  sunrivra  to  the  other. 

The  rereraion  of  lands  demised  by  indenture  to  the  de* 
fcfldant  for  years*,  was  oonvqred  to  A.  and  B,  and  the  heirs 
of  B.,  io  trust  for  A.  and  bis  heirs ;  A.  brought  an  action 
against  defendant,  on  a  covenant  to  repair  contained  in  the 
Inuaie,  statiag  his  title  aa  before  mentioned ;  on  demurrer,  it 
was  holden,  1st  that  A.  and  B.  were  joint  assignees  of  the 
reversion,  the  effect  of  which  was,  that  the  defendant's  cover 
pants  became,  by  operation  of  law,  contracts  with  A.  and  B. 
jointly,  and  that  all  causes  of  action  to  them  arising  out  of 
those,  contracts  must  follow  tlie  nature  of  the  contracts,  and 
must  accrue  to  A.  and  B.  jointly :  dndly.  That  on  general  de^ 
murrer»  it  could  not  be  intended  that  B.  the  joint  covenantee 
was  dead,  in  order  to  sustain  the  declaration ;  that  plaintiff 
ought  to  have  shewn  what  was  necessary  to  make  out  his 
title,  apd  having  by  his  own  statement  given  the  legal  estate 
to  himself  and  anoiker^  he  oi^fht  to  have  taken  upon  himself 
the  burthen  of  divesting  that  1^1  estate  in  the  other,  and 
vesting  it  in  himself;  be  should  therefore  have  averred  that 
B«  was  dead. 

Efom  tte  pitoediiig  cases  of  AsdeiMD  m  Martiodale,  and 
ieolt  <r*iQodwin«  it.a|lf)eir^  tbat  if  tlie  otgeetion  on  the 
giound  of  ^ther  eomnaiiteea  not  beiqg  joiaed  as  planitiiii 
arises  on  tbe  hce  of  the  daclaration,  the  defendant  may  take 
advantage  of  it  hf  demurrer,  and  according  to  Slingsby's  case, 
)by  writ  of  error  CIS). 

The  defeadaat  covenanted  S  that  be  would  not  agree  for 
tka  takii^  the  ftam  of  the  exciie  of  beer  and  ale  for  tba 


^fkaU  T.GodwMH  CB.  £.  87  6.  S.       i  Wilkiiwm ▼. Llojid,  S Mod. 81. 
1  Hot.  and  Ful.  67. 

(18)  Where  there  are  several  covenantees,  and  one  of  them  only 
brion  an  action,  without  averrii^  in  the  declaration  that  the  otben 
avadfad;  the  defeBd3iitBn(jf  either  take  adTanftaffa of  iiat  the  trial, 
as  a  variance  on  the  plea  of  turn  eil'/acCitm,  Sarjeant  Williaais, 
1  Saunders,  154.  n.  (1),  or  he  may  crave  (^er,  and  demur  generally. 
BulL  N.  P.  158.  and  per  Lee,  C.  J.  in  Vernon,  v.  Jefferies,  7  Mod. 
360.  8vo.  ed.  In  Eccleston  v.  Ofipsham,  1  Saund.  1^3:  the  ob- 
jeolVwi  lu^vuigbeen  taken  in  arrest  at  judgaeia  the  pkkitiib  disoon- 
tiiuifd.  N.  Where  there  are  tpo  eaivenaaton  and  oae  osly  b  aiied; 
thedefendant  must  take  ad?aatage.of  the  omiasiQPi  bv  pleaiaabale^ 
ment.    Per  Lee,  C.  J.  in  Vemon  v.  Jefferies,  7  Mod.  SfiO.  8fo.  .edit,. 
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ownty  of  Ta^»  wilbovt  the  c^pmt  of  Ifi^  frininti/Br.aiid  wo* 
tber ;  «pd  the  phnptiff  alone  brwgkt  tky^^tioncf  covwMts 
and  aligns  for  breaj(;h»  the  d^f<^Qd^(it*8  ^giminglor  the  «Md 
excise,  without  his  consent;  uppn  which  the  pljaintiff  bed  a  ' 
verdict,  and  one  thousand  pounda  dainages  giveo*  The  oourt 
were  of  opinion,  that  here  was  no  joint  iotere3t,  but  that  each 
of  the  covenantees  might  maintain  an  action  for  hia  parti- 
cular damages,  or  otherwise  one  of  them  mi^ht  be  remedi- 
less: for,  suppose  one  of  them  had  given  his  consent,  that 
the  defendant  should  farm  this  excise,  and  had  secretly  re- 
ceived some  satisfaction  or  recompense  for  so  doing,  is  it  rea- 
sonable, that  the  other  should  lose  his  remedy,  who  never  did  , 
cement? 

4.  Of  votd  and  UUgal  Counanti. 

Although  the  law  \  fronoi  the  deliberation  and  solemnity 
which  accompanies  the  execution  of  a  deed,  presumes  a 
oonsideration,  and  delivers  the  covenantee  from  tbe  necea* 
srty  of  proving  it,  yet  that  doctrine  applies  on^,  where  the 
deed  is  good  on  the  face  of  it :  for  a  consideration  qaqnot  be 
presumed  to  support  a  jAid  which  is  void  on  the  ftce  of  it 

Hence  where  in  con|Hp  the  plaintiff  deqlareA*.  ttv^t .  d^ 
fendaot,  being  single  MHffijnnrrirrl '_  by  deed  .piomied  tb^ 
plaintiff  (she  being  aQjI^illPunmarriedit  that  be 'Would  «M>t 
mariy  with  any  other  ^toon  except  hefielf,  Mud  if  befbould 
qiarrjr  with  any  other,  then  he  ittreed  to  pay  plaintiff  a  cer- 
tain sum  of  money  within  a  fixed  time  after  such  marnaj|e; 
the  declaration,  after  averring  that  defendant  had  mameid 
another  person,  assigned  for  breach,  tiie  non-payment  of  the 
money:  It  was  a4iudged,  after  motion  in  arrest  of  judffment, 
in  B.  R.  4  Burr.  82^5.,  and  afterwards  in  the  Exchequer 
Chamber,  on  writ  of  error,  14th  November,  1769,  (see  notes 
of  optfiioQi  and  judgments  bv  Wllmot,  G.  iJ.  p.  964.)  Aat  this  - 
eovenant  not  to  marry  any  body  except  a  person,  who  wm 
not  obliged  to  marry,  being  to  every  purpose*  the  same  as  a 
geMraLmtniaW  and  beiig  unsupported  by  aqr  oooHdeartiM) 
die  princi(lleof  public  otillfy  interposed,  and  forbad  the  4Qs^ 
taimng  an  action  for  the  breach  of  it 

A.  covenant  .by  a  hualtfind  to  pajr  to  truateeaa  certain  an- 
nual sum ",  by  way  of  separate  maintenance  for  his  wife,  in 
«Me  of  tt^ir  future  sepftmtion,  with  the  mnswt  ctf. inch  tms- 
tt^EKi  or  their  mec»itQr«»  ia  viUid,iii  Imt. 

k  ^we  ▼.  Pam,.4  Bnn.  8235.  WiVovot       3|M.  8.  C.  cito4  in  GUNfn  ▼»  Oic^ 

364.  8.  C.  3  Haute  aad  Seliorn*  463. 

I  Loire  ▼. Fboi,  4  Burr.  3336. Wttmot    m  Rodn^T. Cbiunben; B.  R. B. 43  O. 

3.  3  Eist*i  R.  383. 
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•  A  coveomt  by  a  fKeiM}  of  a  bankrupt  to  pay  all  his  credt* 
tors  their  full  debte*,  in  consideration  that  they  will  not 
proceed  any  further  under  the  commission,  is  good  in  law. 

Where  the  principal  act  to  be  pjerformed,  as  conveying 
an  estate,  granting  a  lease,  &c.  is  void,  relative  and  depend- 
ent covenants  are  void  also ;  as  where  A.,  being  possessed 
of  a  tenn%  granted  to  B.  so  much  of  the  term  as  should  be 
unexpired  at  the  time  of  his  death,  and  covenanted  for  B/s 
quiet  enjoyment :  the  lease  being  void  for  uncertainty,  the 
covenant  was  holden  void  alsa 

But  where  a  covenant  is  a  distinct,  separate,  and  ind^ 
pendent  covenant,  not  referring  to  the  estate  int^ided  to  be 
granted,  nor  waiting  upon  it;  in  that  case,  although  no 
estate  is  granted,  yet  the  covenant  will  be  valid  (19).  As 
where  in  covenant  ^  the  plaintiff  declared,  that  defendant, 
by  deed,  granted  to  plamtiff  in  fee,  provided  that  if  the 
grantor  paid  so  much  money,  it  should  be  lawful  for  him  to 
re-enter,  and  that  defendant  covenanted  to  pay  the  money 
to  plaintiff,  and  breach  assigned  for  the  non-payment  of  the 
money*  After  judgment  by  default  and  wnt  of  inquiry 
executed,  it  was  objected,  that  nothing  passed  by  the  deed 
for  want  of  enrolment,  which  was  admitted ;  and  hence  it 
was  inferred,  that  the  covenant  was  void.  But  Holt,  C.  J. 
said,  that  it  was  not  material  whether  any  estate  passed ;  for 
the  covenant  to  pay  the  mon^  was  a  distinct,  separate,  and 
independent  covenant 

So  where  a  rector  granted  an  annuity  out  of  his  benefice  % 
which  is  void  by  stat  13  Eliz.  c.  %.,  and  in  the  same  deed 
covenanted  personally  to  pay  the  rent  charge :  it  was  holden^ 
that  although  the  statute  avoided  the  security  of  the  rent- 
charge  upon  the  living,  yet  it  did  not  affect  the  personal  co- 
venant 

So  though  a  bill  of  sale  for  transferring  ti^e  property  in  a 
ship,  by  way  of  mortgage,  may  be  void',  as  sucn,  ior  not 

B  Xasrt T.  B<ilM>  ST.  R.134.  p  N««beo«t  ▼.  UBd«U|,8iilu  1SS« 

o  C«ptnhuat  ▼.  Ctptnhnat,  T.  RajB.    q  Mouji  ▼.  lMk«,  S  T.  R.  411 , 
27.  1  Ley.  46. 8.  C.  r  Keniion  t.  Cole,  6  Eait,  Sdl. 


■■  *fci 


(19)  When  that  which  b  good  and  that  which  is  Toid  are  put 
togpether  in  the  tame  grant,- the  common  law  makei  sneh  a  eonstiue* 
tion,  that  the.giant  shall  be  good  for  that  which  is  good,  and  void, 
for  that  whith  is  void.  Per  Button,  J.  Ley*s  Rep.  V9.  cited  by 
Lawrence,  J.  8  East,  236. 
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recHiog  the  oerUficale  of  registry,  as  required  by  stat  t6  0. 3. 
c.  GO.  s.  17m  yet  the  mortg^igor  may  be  sued  oa  a  collatenil 
covenant,  for  the  payment  of  the  money  oootained  in  the 
same  dec^. 

In  like  manner,  although  a  covenant  by  the  lessee  for  pay* 
wucat  of  the  property  tax,  and  for  indemnifying  the  landlord 
fim  it,  is  void  by  stat  46  Geo.  a  c  66.  s.  113. 195. ;  yet 
that  will  not  avoid  other  independent  covenants  in  the  leas^ 
such  as  the  covenant  for  the  payment  of  the  rent*. 

Where  A*  covenants  not  to  do  an  act*,  which  it  was  then 
lawful  to  do,  and  a  subsequent  statute  compels  him  to  do 
such  act,  this  statute  extii^uishes  the  covenant ;  but  if  A. 
covenants  not  to  do  an  act  then  unlawful,  and  a  subsequent 
statute  makes  it  lawful  to  dQ  the  act,  the  covenant  is  not  ex- 
liagaisbed. 

The  assignee  of  a  void  lease  cannot  maintain  an  action  for 
a  breach  ofany  of  the  covenants  contained  in  the  lease :  . 

Tenant  in  tail  demised  land  for  99  years  ",  and  covenanted 
for  himself  and  his  executors  for  the  quiet  enjoyment  of 
the  lessee.  The  tenant  in  tail  died  without  issue.  Soon  after 
his  death  the  lessee  assigned  to  the  plaintiff,  who  entered, 
but  shortly  after  was  ejected  by  the  remainder  man,  where- 
upon the  plaintiff  brought  an  action  aninst  the  executors 
or  the  tenant  in  tail  for  a  breach  of  tne  covenant ;  but  it 
wpa  bolden,  that  it  would  not  lie ;  for  the  lease  being  void 
at  the  time  of  assignment,  no  interest  passed  under  it* 

In. covenant",  the  plaintiff  declared,  that  by  deed  made 
between  her  as  attorney  for  I.  S.  on  the  one  part,  and  the 
defendant  on  the  other  part,  she  demised  a  house  to  the 
defendant,  and  that  he  covenanted  (not  saying  with  the  ' 
plaintiff)  to  pay  the  rent  to  I.  S.,  and  then  assigned  a  breach 
m  non-payment  of  rent,  to  the  damage  of  the  plaintiff  (the 
attorney).  On  demurrer,  it  was  otgected  that  the  lease 
was  void*  and  that  an  action  could  not  be  maintained  upon 
itt  especially  b^  the  plaintiff,  who  was  the  attorney  only, 
and  to  whom  the  rent  was  not  reserved ;  neither  was  thoe 
any  covenant  with  the  plaintiffs  the  words  beinff  general, 
that  he  covenanted  to  pay  the  rent  to  L  S. ;  that  the  power 
was  not  pursued  by  a  lease  in  the  name  of  the  attorney, 
for  it  ought  to  have  been  in  the  name  of  the  principal  r. 

• 

»  Q«k0UT.  Kiog^  11  £Mt,  166.reeoff-  u  Andrew  y.PeaiM*  1  Boe.  and  Pol*  A. 
.  uized  in  Wigg  ▼.  Shuttlcwoztb,  13        R.  156. .  . 

East,  87.    Sec  mlto  Fallef  y.  Abbott,  x  Frontin  v.  Small,  SU.  705. 

4TaQfit.  T05.  y  9  Rep.  76  b. 
t  Oyer,  27.  pi.  S7S.  Salk.  IM. 
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Tbe  court  gave  kidgment  for  tbedefendnit,  obserring  thftt 
lit  a  good'  I^aae  the  rent  migbt  be  resenred  to  a  Btrenger  who 
wai  not  a*  paitjr  to  tbe  deed,  but  not  iii  the  pnesent  case 
where  the  deed  was  void ;  that  the  deed  being  void,  ao  aa  not 
to.  paai  anjr  iaileiart  in  Ibe  laod^  it  waa  but  jnat  that  it  ahould 
be  void  as  to  the  aaaeivaiion  of  rent»eipeciaUy  whaito  the  oo* 
tmaat  was  not  vnth  lieplamlt^,  and  wheie  the  went  waa.  aot 
Kasnrefltorher* 


5i.  i^ike  OtvenaiU  m>t  la  wstgn  wUkaui  Lkenee. 


A  corenaiA.iiotta  aaitgn  or  uader*let  wtthoat  licence  a€: 
the  leflaor»  with  a  claoas  of  Ee»>eDtiy  in  caae  of  braaob»  la* 
finaqiiai%  iDtiodiiced  into  leaaoBi  for  die  purpoae  of  accniv 
ing  to  the  lessor  a  responsible  tenant  in  whom  he  daa  repoor 
a  eQn6dence  (,20}»  It  will  be  proper  therefore  to  consider 
the  effect  and  operation.of  such  covenant ;  what  will  amouat 
tp  a  brisach  of  it»  and  what  to  a  dispensation  from  it 

Lessee  Cbc  yeara  covenanted  not  to  assign,  transfer^  or  set 
over%  or  otfaecwiaa  daoc  put  aww  tbe  lease  of  the  premisea 
theieby  demised^,  or  any  part  tbetefora^to  any  person^  without 
the  licence  -of  the  leasor  in*  writing ;  it  waa  bolden»  that  an 
underlease  waa  not  a  breach  of  this  covenant 

But  wfccre  tbe  Words  o£  the  covenant  weie*,  that  the' 
lessee  would  not  set,  let  or  assign' over  the  whole  or  part  of 
the  premises  wHhtnit  fesrve ;  it  Was  hoiden,  that  an  utidei^ 
kMe aUKMUiaed  t»a  biMek    So  whtue  Ad  pfomo  was,  that 

lCumo^  den*  Bugtir  *«••  Bknoo^e^    »  Roe i. QvegBon  T.llemMm,  ^T-Bi. 
3  Wil».  234.  %  Bl.  £  766. 8.  C 


»— »^N»i.i^nM» «n-»a»i>  >ii>ii|   >i"'* 


426. 


I  I  I    i|ii 
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M«*a*a«« 


(20)  Id  Bkudlettoa  v.  Hay,  3  Bro.  Ch.  Css.  632.  apoa  a  biff 
AM  for  ttie  specific  perfbtmincie  of  an  agreement  by  a  landlord  to 
iplMa  tetBe  6f  a  paMie  bbuse',  conlaitiing  the  domsnaii  an#  umuii 
GOVtiiantS';  LomI  TburioW,  Cb.  wai  of  opiaiott^  that  tboagh  fbe^co^ 
TCQStat  nmr  to  aistgn  aadiout  licence  might  be  a  tery  usoai  oDe*. 
nHbare  a  breweTior  viDtneT  let  a  public  house,  that  would  not  make  it 
a  cowwiQUr  eavcaant ;  and  declared,  that  tbe  landlord  was  not  entitled 
to  have  it  inseited  in  the  lesse.  In  Moigaa  v.  Slaughter,  \  Esp, 
R»  P»  CL  8  Lord  Kanyon,  C.  J.  held  such  a  covenant  to  l>e  a /atV  and 
iwtto/  covenant  But  in  Church  v.  Brown,  15  Ves.  258*  531.,  the 
opinion  of  Lord  Thurlow  was  recognized  by  Lord  Bldon,  Chr.  and 
in  Blown'  v.  Raban,  15  Ves.  529.  Sir  W.  Giant,  M»  R.  held,  that 
under  an  agieement  for  a  lease  **  with  usual  covenant'*  tbe  lessor 
was  not  entitled  to  this  covenant  against  assigning  or  underletting 
without  licmice. 
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the  lease  slioukl  be  voi<l*»,  '<  if  the  lewee  agngMd  or  otker*- 
wise  parted  with  the  indenture  of  lease,  or  the  pretaHseff 
thereby  demised » or  aoy  pajfl  tbereoC  fot  the  wbok  mt  any 
ftnr$  of  the  Urm^  without  leave  in  writii^ ;"  it  waa  hoMM^ 
$bat  the  worda  iiicliided  uit  iMiderleae»e^  And  here  H  ia  to  bft 
obaerved^  that  a  leaae  by  the  leasee  for  the  whole  tera^ 
amounts  to  an  assignment,  although  the  rent  be  i[es<9ived  tci 
the  leaaee,  and  a  power  of  re-entiy  given  to  him,  and  not  to 
the  reversioner'  (21}.  But  if  a  day  only  be  excepted  out  of 
the  term,  then  it  is  an  underlease''. 

If  a  lease  contain  a  pipoviso,  making  it  void  if  the  lessee  % 
his  executors,  or  administrators,  alien  without  licence  ia 
writing,  a  voluntary  assignment  by  the  executor  or  adminLsr^ 
trator,  without  such  leave,  will  amount  to  a  forfeiture  (22). 

b  Doe  d. Holland  ▼.  Woneley,  1  Camp,    d  Holford  ▼.  Hatch,  Doug.  1S2. 

N.  P.  C.  20.  Ellenborougb,  C.  J.  e  Roe  d.  Gregion  ▼.  Haixison,  2  T.  R, 

c  Palmer  v.Edwaids,  Doug.  186  n.  425. 


*>  *    ^F""!!       i»f  I     \     nm  I   f  ^ 


■vr 


(91>  In  Pootoe^yi  v<,  Qpbiie^  1  Str,  405.  when  tbo.  wMiob  _ 
Wbfilhea  apar^A  ai^e^mem  by  the  l^ea  to  transfer  t^  KsyainW 
iatierest  im  a  t^m  of  nwte  tbap.  tbi^  yean.  ongiqallytwh^Of  tbsMi 
was  only  a  year  and  a  lialf  tp  ri;#|  resefvii^  the  t%^  tp  Uiy)s^tf»  aoA 
Bof  to  the  vavei^uoner,  wa/i  wd  within  tho  aeaoiog  of  the  mtkxU^  c4 
frauds,  Pratt,  C«  J.  vfxhA  ait  Ni^i  PriuB,  that  this,  must  W  taken.  aa'» 
laase^  aad  totaa.  9». 9ti9mmmU  bacausa^  the  rent  was  resemdjioi 
tkft  lesttee.  b  is  obaatvaibia  th^^  whan  thi^  c^sa  wjoa  cited  ia  Paliaei{ 
v«  Edwaiida»  BoUar,  J*  said^  (bat  '^  did  iu)t  cpiBe  up  lo  that  oaa%;  &a 
Poultney  v.  Holmes  only  datarawady  that  what  coiitoL  n0lt,  be  aqp^ 
ported  as  an  assignment. should  be  good  as  an  underlease. 

022)  toSeexs  v.  Hind,  I  Ves.  Jun,  295.  one  of  theqoestionswas. 
vhettiier  executors,  were  wanmited  ii^  disposix^  of  a  leaae  as  assota 
of  th^  testator,  where  thejpe  was  a  proviso  against  alienation,  by  the. 
Ime^.    l/xi  Thurtow*  Ch.  said^  "  M*  Ai,  lets  a  farm  to  B.,|  wftb.  il 
covenant  sot  to  alien,  and  B»  diesi*  may  npt  bis  executors  diaDOse  (a 
the  term  ?    I  think  it  has  been  determined,  that  they  majf,,  apd  % 
have  always  taiuen  it  tp  be  cleax  law.    It-  is  an  alieoatioa  by  'tbe.apt^ 
of  God.    Ire^epxber  Ijftrd  Camden  entered  into  the  (juestioVmucb 
in  the  same  way.    He  took  it  to  be  clear  law,  that  an.  alienation,  by 
death  could  not  be  a  forfeiture.     In  the  case  of  a  lease  for  yearsf  to^ 
A.,  it  goes  to  his  executors,  not  by  way  of  limitation^  as  in  the 
case  of  a  reminder  over,  Sec,  but  it  goes  lo  them  as  cominr  in  the 
place  of  the  lessee,    f  understood  it  to  be  wel!  settlied  as  I  have  stated; 
But  I  do  not  mean  to  lay  down,  that  a  man  may  not  by  a  clause  in 
his  will  provide^  that  in  case  of  a  devolution  to  execufeos,  it  shall' 
not  be  alienable  by  them ;  but  it  must  bfe  very  special.fbr  that  pur- 
pose." 


i 
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i  An  ittignmeDt  by  operation  of  law  will  not  amount  to  a 

\  forfeiture: 

Thia  point  was  decided  for  tbe  fint  time  in  Doe  d.  Mit* 
l  cbinson  v.  Carter,  8  T.  R.  57.  where  it  was  holden,  that  an 

assignment  to  a  person  purchasing  the  term  from  the  sheriff 
under  a  bond  fide  execution,  would  not  amount  to  a  ftHv 
feiture  (33). 

But  where  the  execution  is  in  fraud  of  the  coYenant^  the 
assignment  under  it  will  amount  to  a  forfeiture,  and  the  les- 
sor may  re-enter ;  as  where  the  lessee  gives  a  warrant  of  at- 
torney to  confess  judgment  to  a  creditor  for  the  express  purr 
pose  of  enabling  such  creditor  to  take  the  lease  in  execution 
under  the  judgment 

f  Doe  d.  Bfitchiuon  ▼.  Carter,  8  T.  R.  100. 


^)  It  seems  that  the  same  rule  would  hold  in  the  case  of  an 
assignment  under  a  commission  of  bankrupt ;  and  of  this  opinion 
was  Lord  Macclesfield,  in  Goring  y.  Warner,  2  Eq.  Cas.  Abr,  100. 
and  7  Vin.  85.  pi.  9.  conceiTing  that  an  assignment  oC  this  kind, 
being  by  Thtue  of  a  statute,  was  not  within  the  terms  of  the  oo- 
tenant,  which  extended  onlj  to  tbe  act  of  this  party.  So  Loid 
Bardwicke,  Ch.  in  Philpot  y.  Hoare,  Amb.  480.  ezprened  an  opi- 
nion, that  a  covenant  by  a  lessee  not  to  astign  without  licence,  did 
not  bind  the  assignee  or  the  lessee  under  a  commission  of  hanknipt, 
if  the  assignment  was  not  fraudulent.  See  abo  3  Wils.  337.  and 
Fox  y.  Swan.  Sty.  483.  And  Doe  v.  Sevan,  3  M.  and  S.  353. 
where  this  point  was  expressly  determined. 

It  appears  from  the  preceding  opinions,  that  a  mere  covenant  not 
to  assign  without  lioence  in  wnting,  is  not  sufficient  to  protect  the 
interests  of  the  lessor  in  all  eventi,  and  therefore  cautious  landlords 
cause  a  special  proviso  to  be  inserted  In  their  leases,  providing 
against  the  consequences  of  a  bankruptcy.  The  form  of  this  pro- 
viso may  be  seen  in  Roe  d.  Hunter  y.  Galiiers,  2  T.  R.  133.  where 
the  validity  of  a  covenant  of  this  kind  was  called  in  question,  the 
court  however  decided  in  favour  of  it.  But  N.  if  standing  timher 
be  sold  to  a  trader  with  a  proviso  in  case  of  bankruptcy,  that  the 
vendor  shall  retake  it,  such  proviso  is  void;  Holroyd  v.  Gwynn^, 
2  Taunt.  176. 

See  also  Doe  v.  Clarke,  8  East,  185,  where  a  term  for  years  in  a 
house  was  made  to  continue  and  depend  on  the  personal  occupa- 
tion of  the  lessee ;  the  lessee,  having  become  a  bankrupt,  ceased 
to  live  in  the  house  in  consequence  of  his  a8iie;nees  having  sold  it, 
it  was  holden,  that  there  was  an  end  of  the  bEuurupt's  interest  in  the 
premises,  and  that  the  lease  was  determined. 
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Under  a  coveoant  not  to  alien  without  leave,  if  leave  is 
once  granted,  the  covenant  is  entirely  discharged : 

Corpus  Christi  College  in  Oxford*,  demised  land  for  a 
term  of  years  to  Al,  with  a  condition,  that  neither  A.  or 
his  assigns  should  alien  the  land  without  the  special  licence 
of  the  lessors ;  afterwards  the  lessors,  by  writing  under  seal, 
licensed  A.  to  alien  the  land  to  any  person,  and  A.  afterwards 
assigned  the  term  to  B. :  after  B.  s  death,  C.  became  en- 
titled to  the  term,  and  assigned  it  to  the  defendant  Syms. 
The  lessors  entered  for  condition  broken.  It  was  resolved 
by  the  court,  that  the  alienation  by  licence  to  B.  had  deter- 
mined the  condition  as  to  the  assignees ;  and  that  it  was  not 
in  the  power  of  the  lessors  to  dispense  with  an  alienation 
for  one  time,  and  yet  to  consider  the  estate  aliened  or  de- 
mised as  afterwards  remaining  subject  to  the  condition ;  for 
a  condition  is  to  be  taken  strictly,  and  by  the  alienation  with 
licence  it  is  satisfied. 

So  in  the  case  of  a  demise  to  A.,  B.^  and  C.  **,  with  a  like 
condition,  if  a  licence  to  alien  be  granted  to  A.,  and  A.  aliens 
by  virtue  of  such  licence,  the  condition  is  determined  as  to 
B.  and  C.  (94). 

Lessee  covenanted  that  he,  his  executors,  or  administrators, 
would  not  demise,  &c.  the  premises  without  licence;  the  lessee 
became  a  bankrupt ;  his  assi^ees  took  to  the  lease,  and  as- 
signed it  to  A.  who  assigned  it  to  the  original  lessee,  who  un- 
derlet to  B.;  it  was  holden  that  the  covenant  of  the  lessee  was 
discharged  by  49  Gea  3.  c.  121,  s.  10 ;  and  consequently  that 
the  subsequent  underletting  by  the  lessee  was  no  breach  of 
that  covenant,  which  no  longer  existed  ^ 

Whether  the  licence  to  assign  be  general,  as  in  the  preced- 
ing case  of  Dumper  v.  Syms,  or  particular  as  **  to  one  parti- 
cular person^,  subject  to  the  performance  of  the  covenants  in 

g  Dinapery.Syint,  4IUp.  llQ.b.Cro.      i   Doe  d.  Cheere  v.  Smith,  5  Taunt. 

Biz.  S15.  1  RoU.  Abr.  471.  (G.)  pi.  705. 

1.  S.C.    See  the  record  of  ipecial      k  Biummelv.MacpbenoD,  14Vei.l73. 

yeidict,  Co.  Ent.  684  b.  pi.  22.  Eldon,  Ch. 

h  Leeds  *  aod   Ciomptoa    adjudg^  j 

died  in  4  Rep.  120.  a.  1  Roll.  Abr. 

472.  (6.)  pi.  7.  S.  C. 


(24)  So  in  the  case  of  a  demise,  upon  condition  that  the  lessee 
shall  not  alien  the  land  or  any  part  thereof,  without  the  assent  of 
the  lessor,  and  afterwards  the  lessee  aliens  part,  with  the  assent  of 
the  lessor,  the  lessee  may  alien  the  residue  without  such  assent,  per 
Popham,  C.  J.  4  Rep.  120.  a.  who  denied  the  contrary  position, 
(though  adjudged  in  Dyer,  334  b.  pi.  32.)  to  be  law. 

li 


feiture" 
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the  original  lease/'  yet  the  condition  is  gone,  and  the  assignee 
may  assign  without  a  licence.  But  where  there  is  an  ex* 
ception  out  of  the  original  restriction  to  alienate  in  favour  of 
an  assignment  by  will,  apd  an  assignment  is  ni^id^by  tb^  lessee 
by  will ;  and  then  his  executors  mak^  another  assignment^  .and 
i^ot  by  wil(»  it  seems  that  this  last  assignnp^t  is  bad^ 

It  is  to  be  observed^  that  acceptance  by  the  lessor  of  rent 
due  after  condition  broken  with  notice,  is  a  waver  of  the  for- 


A  court  of  equity  will  not  relieve  against  a  forfeiture  occa^ 
sioned  l)y  breacn  of  this  covenant*. 


6.  Of  the  Covenant  for  quiet  Enjoyment. 

A  general  covenant  for  quiet  enjoyment  does  not  extend  to 
tortious  entries  by  a  stranger*.  This  opinion  prevailed  at  an 
early  period  of  our  law^  for  in  the  year  book  96  H.  8.  3  b.  we 
find  the  following  case :  A  m^n  n\ade  a  lease  for  vears  by  in-* 
denture,  and  by  a  clause  in  that  lease  covenanted  to  warrant 
the  demised  premises  during  the  term  of  the  lessee;  afterwards 
the  lessee  was  ousted  by  one  who  had  not  any  right  to  the 
premises ;  and  the  qu^tion  was,  whether  the  lessee  should 
iiave  writ  of  covenant  against  the  lessor  or  not :  and  Jungle- 
field,  J.  said,  **  The  lessee  shall  not  haye  writ  of  covenant 
against  his  lessor  where  he  is  ousted  by  wron^,  for  he  may- 
have  writ  of  trespass  or  ejecligne  firnuB  agamst  him  who 
ousted  him ;  but  if  he,  was  ousted  by  one  .who  had  title  para- 
mount against  him,  as  in  that  case  he  cannot  have  any  remedy 
[agaiQSt  the  person  ousting  biaij  he  may  have  writ  of  cove- 
n^Qt;  against,  the  lessor  by  force  of  the  warranty^:  quodfmt 
concfi99Mm  per  plusorsJ'  (95 )« 

Ti»e  doctrine  laid  down  in  the  for^;pin^  ciLse  is  not  con- 
fined to  covenants  in  leases  for  years,  for  in  Dudley  v.  Fol- 
liott,  B.  R.  E.  90  Geo.  S.  3  T.  R.  584^  it  was  adjudged,  that  a 
general  covenant  in  a  conveyance  o£  lands  in  See,  that  the. 

1  Lloyd  ▼.  Crispe,  6  Taunt  249.  o  Davie  ▼.  SacherereU,  adjiulged  on 

mGoodnghtd.  Waller  7.DaTids,G0wp.  demuner.    1  Bolt  Abr.  GonditioQ, 

804.  Whichcot  ▼.  Fox,  Ceo.  Jac.  398.  (V)  pi.  7.    Hajes  y.  Bickentaff,  E. 

n  IS  Ves.  63.  21  Car.  2.  Vaugfa,  119. 


(25)  See  also  22  H.  6.  52  b,  pi.  26.  26  K  8.  3.  b.  pi.  IL  F.  N. 
B.  342.  ed.  4to..  to  th6  s^me  effect. 
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gmntor  had  legA  titl^  and  that  tbe  grantee  might  peaceably 
enjoy  tbe  premisie^  witbofit  the  interraption  of  the  grantor 
and  his  heirs,  or  any  other  person,  did  not  extend  to  the  acts 
of  wrong  doers ;  but  only  to  the  acts  of  persons  claiming  by 
a  legaA  title. 

Tbe  distinction  taken  in  these  cases  illustrates  the  reason  of 
the  following  rule,  viz.  that  in  actions  fdr  breach  of  a  genei*al 
covenant  for  cpiiet  enjoyment,  it  i&es^ntially  necessary,  that 
it  should  sppearon  the  face  of  the  declaration,  that  tbe  eviction 
was  made  by  a  pereon  claiming  by  a  legal  title.  In  Tisdale 
V.  Sir  W.  Essex,  Hob.  34.  in  aiv  action  oh  a  covenant  in  a 
lease  for  years,  for  enjoyment  during  the  term,  the  breafch 
assigned  was,  that  one  H.  Elsing  entered  upon  the  plaintiff 
and  ejected  him.  The  question  on  demurrer  was,  whethet 
the  ejectment  by  Elsing  being  taken  t6  be  by  wrong,  because 
no  title  was  laid  in  him,  should  be  adjudged  a  breach  of  cove^ 
nant  >  the  eonrt  was  of  opinion  that  it  should  not  be  so  ad- 
judged  (26). 

From  the  following  cases  it  may  be  collected  in  what  man- 
ner the  averment  of  title  in  the  party  evicting  ought  to  be 
made,  in  assigning  the  breach  of  covenant. 

In  an  action  on  a  covenant  i"  in  a  lease  for  quiet  enjoyment 

p  Foster  ▼.  Picnoiiy  4  T.  R.  617. 

(26)  The.followii^  abri<i^ent  of  th^  record  in  Tisdale  v.  Essex, 
b  taken  from  Winch's  Entries,  119.  ed.  1680.  *<  Count  a^n  in- 
denture of  articles  brought  by  Tisdale  against  Essex,  in  wmch  de- 
fendant covenanted  that  the  plaintifif  should  enjov  certain  lands  for 
seven  years,  from  such  a  day,  and  that  he  should  quietly  remove 
such  edifices  as  should  be  erected  during  the  term,  within  three 
months  after  the  expiration  of  the  term,  and  that  defendant  would 
make  plaintiff  a  good  lease,  or  some  securiu^  for  tbe  quiet  enjoyment 
of  the  premises,  and  thereupon  the  plaintiff  covenanted  to  pay  de- 
fendait  a  certam  rent,  and  that  he  would  deliver  up  possession  to 
the  plaintiff  at  the  end  of  the  term.  Averment,  that  he  entered  on 
sboh  a  day  and  became  possessed,  and  assigns  for  breach,  that  one 
Elsing  ejected  him.  I>smiirrer.  Joinder.**  To  the  record,  which 
is  stated  at  length  in  Winch*s  Entries,  Winch  has  subjoined*the  fol^ 
lowing  note  r*'  In  this  case  two*  points  were  moved— The  one,  if  it 
were  a  lease  for  seven  yeais-^2.  If  there  was  a  good  breach  as- 
signed.— My  opinion  and  that  of  my  brother  Nycholls,  was,  that 
it  was  a  good  lease.  Warburton  e  contra.  On  the  second  point, 
Warburton  and  Jones  held,  that  there  was  not  any  breach  as- 
signed. Nycholls  e  contra." — (Winch  has  not  mentioned  what  his 
own  opauon  on  the  second  point  was ;  but  he  concludes  the  note 
with  statmg,  that  Hcbart,  C.  h  was  of  opinion  with  him  in  bot& 
points,  and  judgment  was  given  against  the  plaintiff.) 

Ii2 
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the  breach  aligned  was,  that  at  the  time  of  tke  demise  to  the 
plaintiflf,  one  J.  B.  Piereon  had  lawful  right  and  title  to  the 
premises,  and  having  such  lawful  right  and  title,  entered  and 
ejected  piaintifil    On  special  demurrer  to  the  declaration,  it 
was  objected,   that  the   plaintifT,   in  alleging  the  evictioa, 
ought  to  have  shewn  the  title  of  J.  B.  Pierson,  or  at  least  it 
should  have  been  averred,  that  J.  B.  Pierson  had  such  a  title 
as  was  inconsistent  with  the  plaintifTs  title  to  possess  these 
premises ;  that  though  it  was  alleged,  that  J.  B.  r.  had  lawful 
right  and  title  to  the  premises,  he  might  only  have  had  a  title 
to  recover  in  a  real  action,  and  not  a  ri^ht  of  entry ;  and  that 
the  mischief  to  be  apprehended  from  this  loose  mode  of  plead* 
ing  was,  that  it  might  give  a  cover  to  an  eviction  by  collusion 
(27).  I'he  court  overruled  the  objections,  and  gave  judg* 
ment,  for  the  plaintiff;  Lord  Kenyon,  C.  J.  observing,  that  if 
the  declaration  was  certain  to  a  common  intent,  it  was  suffi- 
cient that  it  would  be  doing  violence  to  the  words  to  say, 
^that  the  lawful  ri^ht  and  title,  which  it  was  stated  J.  B.  P. 
had,  did  not  l^lize  his  entry ;  that  the  fair  import  of  the 
words  was,  that  he  had  lawful  right  and  title  to  do  that  which 
he  did.     Buller,  J.  said,  that  when  it  was  stated  **  that  the 
party  having  a  lawful  risht  and  title  entered,*'  it  was  the  same 
as  saying,  "  He  entered  by  lawful  right  and  title.**    In  the 
preceding  case  the  objection   '*  that  the  title  of  the  party 
evicting  was  not  particularly  set  forth,"  was  not  pressed  upon 
tlie  court;   but  in  Hodgson  v.  the  East  India  Company, 
8  T.  R.  278.  this  objection  recurred,  and  the  attention  of  the 
court  was  directed  to  it ;  but  it  was  overruled,  notwithstand- 
ing a  contrary  decision  on  error  in  the  Exchequer  Chamber, 
*in  White  v.  Ewer,  Cro.  Eliz.  823.;  and  Lord  Kenyon,  C.  J. 
delivering  the  opinion  of  the  court,  said,  that  to  compel  the 
plaintiff  to  set  forth  the  particulars  of  the  title  of  the  person 
who  entered  on  him,  would  impose  insuperable  difficulties  on 
him ;  for  the  knowledge  of  those  particulars  could  not  be  ac- 
quired, except  by  an  inspection  of  title  deeds,  to  which 
Elaintiff  could  not  have  any  access.    It  must  be  observed, 
owever«  that  although  it  be  not  necessary  to  s^  forth  thi" 
particulars  of  the  title  of  the  party  evicting,  yet  room  must 
not  be  left  for  any  intendment,  that  such  tide  is  derived  from 
the   p^intiff;   jfor  where  defendant^  by  fine  sur  concessit 

q  Wottoik  T.  Hde^  1 8«mML  177. 

(27)  Another  obiectian  was  taken,  viz.  that  it  was  not  staled,  that 
the  plaintiff  was  evicted  by  legal  process ;  bol  this  objectioa  was 
abandoned,  the  precedenti  being  against  it. 
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granted  cerUtin  lands  to  plaintiff  for  years,  and  warranted  the 
same  against  all  men  during  the  term  ;  in  an  action  of  cove- 
nant on  this  warranty,  the  breach  assigned  was,  that  one  S. 
after  the  conomenceroent  of  the  term,  and  during  the  term, 
having  lawful  right  and  title  to  the  premises,  entered  and 
ejected  plaintiff :  defendant  tendered  issue  on  the  ejectment ; 
Biter  verdict  for  plaintiff,  it  was  moved  in  arrest  of  judgment, 
that  the  breach  was  not  well  assigned ;  because  S.  might  have 
bad,  at  the  time  of  his  entry,  a  lawful  right  and  title  to  the 
premises  under  the  plaintiff  himself :  and  as  it  was  not  stated 
in  the  declaration,  tnat  L.  had  title  to  the  premises  heft^re  the 
fine  was  levied,  it  should  be  intended,  that  he  had  a  right  to 
the  premises,  at  the  time  of  his  entry,  by  a  puisne  title,  to 
which  the  covenant  of  defendant  did  not  extend.  The  court 
[ahsente  Kelynge,  €•  J.)  held  that  the  breach  was  not  well 
assigned. 

So  in  an  action  against  executore ',  (in  their  own  right)  who 
bad  assigned  a  lease  belonging  to  their  testator  by  way  of 
mortgase,  and  had  covenant^  for  good  title  and  quiet  enjoy- 
ment of  the  plaintiff,  without  disturbance  from  them  or  any 
other  person ;  the  breach  assigned  was,  that  the  plaiutiff  was 
evicted  in  consequence  of  a  judgment  in  ejectment,  by  one 
Yates,  having  lawful  title  to  the  premises.  On  special  de 
murrer  it  was  objected,  that  it  did  not  appear  that  Yates's 
title  commenced  by  any  act  of  the  defendants,  or  prior  to  the 
assignment  made  by  them  to  the  plaintiff,  who  mieht  there- 
fore have  been  evicted  by  means  of  some  act  done  hy  himseff 
•ince  the  assignment    Judgment  for  the  defendants. 

This  intendment,  viz.  that  the  title  of  the  party  evicting 
was  derived  from  plaintiff,  may  be  precluded  by  averring, 
(if  the  facts  of  the  case  warrant  such  an  averment)  that  the 
person  evicting  entered  by  lawful  title,  which  accrued  to 
him  before  the  date  of  the  conveyance  to  the  plaintiff  (28), 
as  in  Buckly  v.  Williams,  3  Lev.  325.    Covenant  upon  ar- 

r  Noble  ▼.  King  and  Smith,  1  H.  Bl.  34. 


(28)  Or  by  averring  that  at  the  time  of  the  demise  to  the  plain- 
tiff,  the  party  evicting  had  lawful  title ;  as  was  done  in  Foster  v. 
Hereon,  4  T.  R.  617.  and  ante,  p.  483,  4.  or  that  the  party  evicting 
entered  by  virtue  of  a  title  theretofore  made,  &y,/roiii,  and  under  the 
drfendant,  aswasdone  in  Hodgson  v.East  lDdiaCk>mpany,8T«R.278. 
Batneiely  averring  that  J.  §•  entered  ckdmimg  tide  mm  the  de- 
fendant, is  not  sufficient,  Aleyn»  38.  Eeles  v.  Lambert. 
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tides,  whereby  defendant  covenanted  that  plaintiff  should 
quietly  enjoy  a  close,  and  that  one  Knolls  (who  bad  a  title 
to  the  premises  by  virtue  of  a  certain  lease  to  bim  thereof, 
made  before  the  making  of  the  articles  aforesaid^)  entered 
upon  the  plaintiff  and  expelled  him.  After  verdict  for 
plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  the  breach 
was  not  well  assigned ;  because  plaintiff  did  not  shew  what 
title  Knolls  had ;  and,  perhaps,  the  title  which  be  had  waq 
under  the  plaintiff;  but  the  objection  was  ovei^ruled ;  for  the 
title  of  Knolls  could  not  be  supposed  to  be  under  tbe  plaintiff; 
for  the  declaration  states,  that  Knolls  bad  a  title  by  virtue  of 
a  demise  made  to  him  before  the  making  of  the  articles  to  the 
plaintiff,  and  let  the  title  be  derived  from  whom  it  will,  yet 
being  before  the  articles  made  with  the  plaintiff,  the  coveoaiit 
is  broken. 

The  preceeding  remarks  have  been  confined  to  the  cases  of 
general  covenants  and  evictions  by  strangers:  but  in  cases 
where  the  covenant  is  particular,  as  against  interruption  by  tbe 
grantor  or  lessor,  or  by  any  person  expressly  named ;  upon  the 
eviction  of  the  covenantee  by  tbe  grantor  or  lessor,  or  by 
the  person  expressly  named,  it  is  not  necessary  for  tbe  plainr 
tiff  to  aver  title  in  tne  party  evicting;. 

In  covenant',  tbe  declaratioD  stated  that  tbe  defendant 
granted  a  messuage,  with  the  appurtenances,  to  plaintiff  in  fee, 
and  covenanted  for  plaintiff's  quiet  enjoyment  thereof,  witboiit 
the  lawful  let,  entry,  eviction,  or  interruption  of  tbe  deliendaat : 
and  assigned  for  breach,  that  defendant  hindered  plaintiff  in 
the  enjoyment  of  a  pew  appurtenant  to  the  mesauage ;  on  ge- 
neral demurrer  it  was  objected,  that  the  injury  complained  of 
ought  to  be  tbe  subject  of  an  action  of  trespass,  but  could  not 
be  the  foundation  of  this  action,  the  covenant  being  against 
all  lawful  disturbance :  to  this  it  was  answered,  that,  where 
the  breach  complained  of  was  tbe  act  of  the  covenantor,  any 
interruption  was  sufficient  to  support  this  action  a^inst  him. 
Judgment  for  the  plaintiff;  Ashhurst,  J.  observmg,  that  it 
was  not  necessary  that  tlie  party  against  whom  the  action  was 
brought  should  hate  a  title ;  it  was  sufficient  if  he  did  the 
act  tinder  a  claim  of  title ;  that  in  thia  case  the  act  itself  as- 
serted a  title;  for  the  defendant  locked  up  the  pew,  which 
was  as  strong  an  assertion  of  right  as  could  welt  be  imagined. 

So  where,  in  covenants  the  plaintiff  set  forth  a  covenant 
which  recited  that  defendant  bad  sold,  to  the  plaintiff's 
testator,  goods  which  had  been  seized  by  one  i^l,  and 
ther^re  defendant  covenanted  to  plaintiff's  teslator,  to  save 


s  Ltojd  ▼.  Tomki«»  1  T.  R.  671.  t  Pmy  ▼.  Edwrnrdi,  1  SU.  400. 
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him  harmlefls  from  any  coets  or  damages  relating  to  such 
seizure,  and  then  assigned  for  breach,  that  the  said  Bell, 
bad  seized  the  goods  under  pretence  of  a  debt  due  from 
defendant  to  him,  touching  which  seizure  testator  was  put 
to  great  expense,  which  defendant  neglected  to  pay.  It  was 
objected,  tnat  the  covenant  did  not  extend  to  tortious  acts, 
for  which  the  plaintiff  bad  a  remedy,  and  therefore  the  title 
of  Edward  Bell  ought  to  have  been  set  forth  ;  that  *'  having 
lawful  title'*  was  not  sufficient ;  that  here  it  was  only  said 
"  under  pretence,"  which  was  not  so  strong.  The  counsel 
for  the  plaintiff  admitted  it  to  be  a  general  rule,  that  the 
plaintiff  must  shew  a  title  in  the  disturber;  but  insisted 
that  that  rule  extended  only  to  the  case  of  a  general  covenant, 
and  not  where  it  was  particular  against  t^e  acts  of  particular 
persohb ;  for  m  that  case  it  comprehended  even  tortious  acts. 
And  by  the  court:  This  pretence  of  Bell's  being  recited  in 
the  covenant,  shews  it  was  meant  as  a  security  bgtiinst  it  in 
all  events ;  and  thdugh  it  Should  be  tortious,  yet  being  par- 
ticular, it  falts  within  the  distinction  th^t  has  been  well  taken. 
Adjourned,  and  Hill.  T.  following,  judgihient  for  plaintiff,  de- 
fendant's counsel  declining  to  argue  tt. 

The    result  of    the    foregoing  cases  is,  that   where  k 
person    covenants  to  indemnify,  against   all  persons,    this 
18    but   a    covenant    to     indemnify    against    lawful    title. 
And  the  reason  is,  because,    as  it  regards  such   acts  as 
may  arise  from  rightful  claim,  a  man  may  well  be  sup- 
posed to  covenant  against  all  the  world ;  bdt  it  would  be  an 
extravagant  exterlsion  of  feuch  a  covenant,  if  it  were  good 
against  ali  the  acts  which  the  folly  or  malice  of  strangers 
might  suggest;  iind,  therefore,  the  law  has  properly  restrained 
it  within  it^  reasonable  import ;  that  is  to  rightful  title.    It 
is,  however,  diffefefit  when  dn  individual   is  named ;  for, 
thei^,  the  covenantor  is  presumed  to  know  the  perison  against 
whose  acts  he  is  content  to  covenant,  and  may,  therefore,  be 
reasonably  expedted  to  stipulate  againstt  any  disturbadce  from 
him,  whether  by  lawfiil  title  or  otherwise.    Hence  where 
the  condttkio  UT  a  bond,  t<rhich  recited  the  purchase  from  W. 
by  plaintiffs  6f  lands,  ^d  to  save  them  and  the  lands  barm- 
Im  from  M  maifther  of  mor^g^s,  judgments,  extents,  exe- 
ctttiofis^  arid  other  incumbrances,  bad  and  obtained,  dr  there- 
iftev  to  be  had  and  obtained,  by  T.  T.,  or  any  other  person; 
it  was  holden  "  to  bind  the  obligor  against  the  wrongfoi  entry 
ofT.  T. 

u  Nash  V. Palmer, 5  M.  AS.  374.    See        Gent,  one,  &c.  B.  R.  M.T.  3  G.  4. 
alsoSoutfagate   y.  Chaplin,  Coroyni,       SBainewaU,29. 
R.  330.   and  Fowle,  Exc.  t.  Welsh, 
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VI.  By  whom  the  Actioi  of  Covenant  mag  be  maintained  : 

1.  ifinr. 

2.  Executor, 

3.  Assignee, 

1.  By  Heir. — Covemants  which  run  with  the  land  wiFI 
descend  to  the  heir  of  the  covenantee;  and  he  may  sue  for 
a  breach  thereof;  as  where  the  lessee  covenanted  with  the 
lessor'',  his  executors,  and  administrators,  to  repair ;  it  was 
holden,  that  the  heir  of  the  lessor,  though  not  named,  might 
have  covenant  against  lessee  for  not  repairing. 

Plaintiff  declared  as  heir  on  a  covenant  by  lessee  for  years 
to  repair^,  and  assigned  for  breach,  that  the  premises  were 
out  of  repair  for  a  period  of  time  which  included  a  portion 
of  his  ancestor's  life;  and  on  this  ground  an  exception  was 
taken  in  arrest  of  judgment,  after  verdict  for  the  plaintiff; 
but  it  was  overruled.  Holt,  C.  J.  observing,  that  if  the  pre- 
mises were  out  of  repair  in  the  time  of  the  ancestor,  and 
continued  so  in  the  time  of  the  heir,  it  was  a  damage  to  the 
heir;  and  the  jury  give  as  much  in  damages  as  would  put 
the  premises  in  repair,  respect  being  had,  not  to  the  length 
of  time  they  continued  in  aecay,  bat  to  what  it  will  cost  at 
the  time  of  action  brought,  to  put  the  premises  in  repair. 

Upon  a  covenant  with  A.  and  his  heirs  to  do  all  lawful  and 
reasonable  acts  for  further  assurance  upon  request,  and  a  re- 
quest made  by  the  ancestor  in  his  life  to  levy  a  fine,  and  neg- 
lect so  to  do,  the  ancestor  not  being  evicted  in  his  life,  but 
the  heir  being  evicted  afterwards,  the  heir  may  maintain  an 
action  upon  the  request  of  the  ancestori  and  refusal  made  to 
him ;  because  the  ultimate  damage  had  not  accrued  in  the 
life  of  the  ancestor*. 

£.  By  Executor.'^k.  and  B.  his  wife,  by  indenture,  de* 
mised  lands  to  C.  for  21  years,  and  thereby  covaaanted,  that 
they  (viz.)  A.  and  B.  would  at  the  end  of  the  21  years  make  a 
good  lease  to  C.  and  his  assigns  for  91  years',  commencing  at 
the  expiration  of  the  first  term.  During  the  first  term  the 
lessee  died,  having  made  his  will,  and  appointed  D«  his  exe- 
cutrix, who  enterra,  &c.  and  died,  having  made  her  will  and 
appointed  the  plaintiff  her  executor,  who  entered,  &c.    A  i 

z  Lougber    y.  Williams,    2  Lev.  92.  418.    A£Bnnedon  error,  4  Maule  & 

Skin.  305.  Selwyn,  188. 

J  Vivian  v.  Campion,  Saik.  141.  a  Cbapman  ▼.  Dalton,  Plowd.  284.  a. 
King  V.  Jonei  and  another,  5  Taiuit. 
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tbe  expiration  of  the  first  term,  A.  and  B.  having  refused  to 
grant  the  farther  lease,  an  action  was  brought  by  the  plaintiff 
(as  executor  of  D.  executrix  of  C.  the  lessee)  on  this  cove- 
nant against  A.  the  husband;  and  it  was  aciyudged  that  the 
action  would  well  lie  (29). 

Covenant  by  the  plaintiff  as  executor  of  J.  S.  \  The  de* 
fendant  sold  lands  to  J.  S.  and  covenanted  with  him,  his  heirs, 
and  assigns,  that  he  should  enioy  the  lands  against  all  persons 
claiming  under  one  A. ;  and  the  breach  assigned  was,  that  B» 
and  C,  in  the  life-time  of  the  testator,  entered  claiming  under 
A.  On  demurrer  to  defendant's  plea,  it  was  contended,  for 
the  defendant,  that  the  covenant  was  with  J,  S.,  his  heirs,  and 
assigns,  touching  an  estate  of  inheritance ;  and  therefore,  that 
the  action  ought  to  have  been  brought  by  the  heir  or  assignee^ 
and  not  by  the  executor;  but  it  was  resolved  b^  the  court, 
that  the  eviction  being  to  the  testator,  in  his  life-time,  he 
could  not  then  have  an  heir  or  assignee  of  this  land,  and 
therefore  the  damages  belonged  to  the  executor,  though  not 
named  in  the  covenant;  for  he  represented  the  person  of 
the  testator. 

But  where  the  plaintiff  as  executrix  declared  that  the  de- 
fendant, by  deed,  conveying  to  plaintiff's  testator  certain  land 
in  fee,  subject  to  redemption  on  payment  of  a  sum  certain, 
covenanted  with  the  testator,  his  heirs,  and  assigns,  that  he 
was  at  the  time  of  the  execution  of  the  deed  seised  in  fee, 
and  had  a  right  to  convey,  &c.  and  assigned  for  breach  that 
the  defendant  was  not  seised,  &c«  and  had. not  a  right  to  con- 
vey, &c.  it  was  holden,  that  the  executrix  could  not  main- 
tam  this  action  without  shewing  some  special  damage  to  tbe 
testator  in  his  life-time,  or  that  the  plaintiff  claimed  some 
interest  in  the  premises  ^  But  the  plaintiff,  being  devisee  in 
fee,  sued  afterwards  in  that  character,  stating  as  damage,  that 
the  premises  were  thereby  of  much  less  value  than  they 
would  have  been,  and  that  she  had  been  prevented  from  sell- 
ing them  at  so  large  a  price  as  she  otherwise  would,  and  it 
was  holden'  that  the  action  was  maintainable. 

b  Lucy    ▼.    LeTington,    2   Ler.    S6.  355.  cited  by  Heath,  J.  deliTerini: 

1  Vent.  175.  S.  C  jodfment  of  court  in  King  t.  Jones, 

c  Kinfdon  ▼.  Nottle,  E.  53.  G.  3.  B.  R.  5  Taunt.  418. 

en  special  dem.  1  Bfanle  and  Selwyn,  d  Riogdon  v.  Nottle,  4  M.  ft  8. 53. 


(29)  The  reasons  of  the  judgment  are  not  mentioned  in  the  re- 
port; but  it  appears  to  have  been  decided  on  the  eround  that  the 
plaintiff,  being  executor  of  D.  who  was  executrix  6f  C.  the  lessee,  was 
as  such  entitled  to  the  benefit  of  his  covenant* 
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8.  Bif  Atngmt.'^Amgaee  «f  port  of  tiie  reveitioa  of  all 
the  land  4en»£ed  %  may  take  adtantai^e  of  tlie  covenants  coo* 
tained  in  aa  kidentttre  of  demise ;  fbr  he  is  tti  aasignee  witbin 
the  alat  52  H.  8.  c  34. 

As  the  assignee  of  a  term  is  bound  by  covenants  which  run 
with  tibe  land,  so  may  be  take  advantage  of  them^ 

If  a  man  demise  or  |rant  land  to  a  woman  for  years^,  and 
the  lessor  covenant  with  the  lessee  to  repair  the  houses  during 
the  term,  the  woman  takes  husband,  and  dies,  the  husband 
shall  have  an  action  of  covenant  as  well  on  the  covenant  in 
law  upon  tlie  words  **  demise  or  grant/'  as  upon  the  express 
covenant  The  law  is  the  same  with  respect  to  tenant  by 
statute  merchant,  or  crtatute  ttaple  or  elegit,  of  a  term,  and 
wvth  tespect  to  him  to  whom  a  lease  for  years  is  sold  by 
force  of  any  execution,  who  shall  have  an  action  of  covenant 
in  the  like  case  as  a  thing  annexed  to  the  land,  although 
they  come  to  the  term  by  act  of  law. 

So  the  executor  of  B.^  the  executor  of  A.  is  entitled  to 
the  benefit  of  a  covenant  made  with  A.  and  his  assigns^  for 
he  is  the  assignee  in  law  of  A.  N.  The  word  assignee  com- 
prehends the  assignee  of  the  assignee,  the  executors  of  the 
assignee  of  the  assignee',  and  the  assignee  of  the  executor  or 
administmtot  of  the  assignee.  But  covenant  does  not  lie  by 
an  assignee  for  a  breadi  done  befofe  his  time\  A  mortgagee 
died  possessed  of  the  residue  of  a  mortgage  term,  subject  to 
the  usual  proviso  ef  its  beitig  determined  on  payment  of  the 
money  on  a  Riven  day ;  the  money  wte  not  paid  at  the  day, 
and  afterwards  the  mortgagee  died,  havitig  beoueathed  the 
money  to  the  plaintiff  by  wHI,  and  appointed  him  his  exe- 
cutor :  it  was  held ',  that  the  plaintiff  could  not  sue  in  cove- 
nant as  assignee  of  the  term,  because  this  was  a  personal 
covenant,  collateral,  and  not  running  with  the  land,  and  be- 
cause ft  was  broken  in  the  life^time  <n  the  testator. 

StaL  32  H.  8.  c.  34.— The  stat  3^  H.  d.  c.  34.  after  re« 
citing,  that  many  temporal  and  religious  persons  had  made 
leases  and  grants  of  land  for  life  or  lives,  or  for  term  of  years, 
by  writing  under  seal,  containing  conditions  and  covenants  to 
be  performed  as  well  on  the  part  of  the  lessees  and  grantees, 
their  executors  and  assigns,  as  on  the  patt  of  the  lessors  and 
granton,  their  heifs  and  successors ;  and  that  by  the  common 

c  1  lost.  315.  a.  b  ChspsMlB  t.  Da1«oii»  Flo#d.  3S4.  a. 

f  Cro.  Eltz.  S53.  axit6,  p.  488. 

g-  B^se«r^  cas^  5  Rep.  17.  m.  Gtii  Re-    I  Sp^ncer^  case,  5  ftep.  17.  b. 
Mluttoa.  k  Uwet  r .  HiAge,  Cro.  £liz.  863. 

I  CaShMi  T.  Ruit«  3  llMre, (C.  V.  IS4.) 
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law  90  UTAngtr  Iq  4iuy  m^ncuni  €9uld  tak^  od^aulage  $h€fBof% 
huifmiysum  p^sons  as  wtr£  partus  •or  privies  ihereufU^  4  bjr 
reason  whereof  grantee^of  revertioos,  and  gcao^as  ^nd  pa^* 
tentees  of  lands  lately  helnMigiog  to  religious  Itouses,  vf^ft 
excluded  from  aqy  eotify  or  a(:tioo  againat  the  leasees  and 
grantees,  their  executors  and  assigaa*  for  breach  of  s^  qo\^ 
dition  or  covenant|»  enacts,  '*  that  aU  persons  and  bodies 
*^  politic,  their  heirs,  successors,  and  assigns,  bavij^  any 
**  gift  or  grant  of  the  king,  of  any  lands  or  other  beredita* 
"  ments,  or  of  any  reversion  of  the  same,  which  belonged  to 
"  any  of  the  monasteries,  &c  dissolved,  or  by  any  other 
**  means  come  to  the  king's  hands,  since  the  4th  day  of 
'*  February,  A.  D.  1535,  or  which  at  any  time  before  the 
'*  passing  this  act  belonged  to  any  other  person,  and  after 
^*  came  to  the  hands  of  the  king,  and  all  other  persons  being  - 
•*  grantees  or  assignees  to  or  by  the  king,  or  to  or  by  (30) 
'*  any  other  person  than  the  king,  and  their  heirs^  executors 
*'  (31),  successors,  and  assigns,  shall  have  like  advantages 
**  against  the  lessees,  their  executors,  administrators,  and 
assigns,  by  entry  for  non-payment  of  the  rent,  or  for  doing 
waste  or  other  forfeiture  (3Sl),  and  by  action  only  for  not 


M.MIIH I         ■■         ■       t      ■■»»— »«»T»»»i»»*W<»»^       »>■«»— 1—^». 


(30)  It  seems  to  have  been  the  opinion  of  the  court  in  Lee  and 
Arnold's  case,  4  Leo.  29.  that  the  bargainee  of  a  reversion,  by  bar* 
gain  and  sale,  indented  and  enrolled,  was  an  assignee  within  this 
statute,  though  he  hath  bat  an  use  by  the  act  of  the  party,  and  th« 
possession  by  stat«  27.  H.  8. 

(31)  In  respect  of  this  word,  it  hath  been  hoMen,  that  an  assignee 
of  part  of  the  reversion,  as  an  assignee  of  the  reversion  for  years,  of 
all  the  estate  demised,  may  enter- for  condition  broken.  Matures  v. 
Westwood,  B.  R.  H.  40  Eliz.  Cro.  Eli*.  699,  600,  617.  Moor, 
527.  &  C.  1  Inst  215.  a.  So  the  granlee,  for  life,  of  a  reveisien^  is 
m  assignee  widiin  this  statute,  and  may  enter  for  ooodition  biolBcn. 
KidvsUy  v.  Brand,  Fk>w.  72.  But  the  gianlde  of  the  whole  estete 
in  revernon,  in  part  of  Ibe  thing  demised,  is  mot  within  the  ■Baniog 
of  thestatute;  as  if  the  levenkaer  in  fee  of  four  acres  graats  two 
acres  in  fee,  the  grantee  cannot  enter,  because  oondittotu  cannot  be 
apportioned  by  act  of  the  party,  4  Leo.  27.  But  ewmnamts  may.  See 
Twynam  v.  Pickard,  2  B.  &  A.  105.  where  it  was  adjudged,  that 
covenant  will  lie  by  the  assignee  of  the  reversion  of  part  of  the  de- 
mised premises  against  the  lessee  for  not  repairing  such  parL 

(32)  Although  the  words  of  the  statute  he  for  non-payment  of 
the  rent,  or  for  doing  of  waste  or  other  forfeiture,  yet  the  grantees 
or  assignees  shall  not  take  advantage  of  every  forfeiture  by  force  of 
a  condition,  but  of  such  conditions  only,  as  either  are  incident  to 
the  revanion,  as  rent;  or  lor  the  benefl  of  the  csMe,  as  fer  keep- 
ing the  house  in  repair,  for  toaking  fences,  scouring  ditches,  pre* 
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perfintniog  other  conditions,  covenants,  or  agreements 
expressed  in  the  indentures  of  leases  and  grants,  against 
the  said  lessees  (33)  and  grantees,  their  executore,  ad* 
ministrators,  and  assigns,  as  the  said  lessors  and  grantore, 
their  heirs  or  successors,  might  have  had.  By  s.  2.  ail 
lessees  and  grantees  of  lands  or  other  hereditaments  for 
term  of  yeare,  life,  or  lives,  their  executore,  administratora, 
**  or  assigns,  shall  have  like  action  and  remedy  against  all 
**  persons  and  bodies  politic,  their  heire,  successore,  and 
**  assigns,  having  any  gift  or  grant  of  the  king,  or  of  any 
*'  other  persons,  of  the  revereion  of  the  same  lands  and 
**  hereditaments  so  letten,  or  any  parcel  thereof,  for  any 
**  condition  or  covenant,  expressed  in  the  indentures  of 
*'  their  leases,  as  the  same  lessees  might  have  had  against 
"  the  said  lesson  and  grantore,  their  heire  and  successore." 

The  firet  section  of  the  preceding  statute  gives  to  the  as- 
signee of  the  revereion  two  remedies,  one,  bv  entry  for  non- 
payment of  rent,  doing  waste,  or  other  for&iture ;  and  the 
other,  bv  action,  for  not  performing  other  conditions,  &c«; 
and  as  tne  remedy  by  entry,  according  to  the  construction 
made  by  Sir  Edward  Coke,  1  Inst  S15.  b.  is  confined  to  for- 
feitures by  force  of  such  conditions,  as  either  are  incident  to 
the  revereion,  or  for  the  benefit  of  the  estate ;  so  it  batli  been 
resolved*,  that  the  remedy  by  action  is  confined  to  the 
breaches  of  such  covenants,  as  relate  to  the  thing  demised, 
and  not  to  collateral  covenants.  And  on  this  ground,  where 
the  mortgagor  and  mortgagee  of  a  term  made  an  under-lease*, 
in  which  the  covenants  for  the  rent  and  repaire  were  with  the 
mortgagor  and  his  assigns  only;  it  was  holden,  that  the  as- 
signee of  the  mortgagee  could  not  maintain  an  action  for  the 
breach  of  these  covenants ;  because,  they  were  not  covenants 
running  with  the  land ,  but  collateral  covenants  being  entered 
into  with  a  stranger  to  the  land,  that  is  the  mortgagor,  who 
had  only  an  equity  of  redemption.  If  the  estate  in  revereion% 
in  respect  of  which  the  condition  or  covenant  was  made,  be 
extinguished,  the  condition  or  covenant  is  also  extinguished : 

m  Spencer*!  case,  S  Rep.  IS.  m.  Xeoyon,  G.  J.  deliTering  the  opinioa 

n  WebbT.  RiuseU,  3T.  403, 3.  of  Uie  court  in  Webb  ▼.  Russel,  9 

o  Moore,  04,  pi.  332.  recopiixed  by       T.R.  402,3. 


serving  woods,  or  such  like,  and  not  for  the  payment  of  any  sum 
in  gross,  delivery  of  corn,  wood,  or  the  like.  1  inst.  215,  b.  Moor, 
876.  pi.  1228. 

(33)  This  statute  does  not  extend  to  covenants  upon  estates  tai!« 
1  Inst,  215^  a.    See  also  the  preamble. 
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A«  wh^re  a  lease"  was  made  for  100  years,  aod  the  lessee  made 
an  under-lease  for  80  years,  rendering  rent,  with  a  clause  of 
re«eutry ;  and  afterwards  the  original  lessor  granted'  the  re- 
version in  fee,  and  the  grantee  purchased  the  reversion  of  the 
term ;  it  was  holden,  that  the  grantee  should  not  have  either 
the  rent,  or  the  power  of  re-entry;  for  the  reversion  of  the 
term,  to  which  they  were  incident,  was  extinguished  in  the 
reversion  in  fee  (34). 

Tenants  in  common  of  a  reversion  may  maintain  covenant 
against  the  assignee  of  the  term  for  the  recovery  of  arre&rs  of 
rent,  although  it  should  appear,  that  at  the  time  of  action 
brought  the  reversion  was  out  of  the  plaintiffs,  they  having 
granted  it  over,  after  the  rent  became  due'. 

N.  In  Glover  v.  CopeS  B.  R.  Pasch.  3  W.  and  M.  Carth. 
M5.  it  was  adjudged,after  two  solemn  arguments,  by  Holt,  C  J. 
and  the  court,  that  the  grantee  of  the  reversion  of  copyhold 
lands  was  within  the  intention  and  equity  of  the  preceding 
statute,  which  is  a  remedied  law,  and  of  great  and  universal 
use,  and  absolutely  necessary  as  well  for  copyholders  as  others ; 
and  that  by  this  construction  of  the  statute  the  lords  of  copy- 
hold manors  could  not  be  injured. 

A  remainder-man  is  an  assimee  of  the  reversion  within 
this  statute :  Devise  to  A.  for  life,  remainder  to  B.  for  life,  &c. 
with  power  to  make  leases  for  21  years;  A*  leases  for  14 
years,  by  indenture,  in  which  lessee  covenants  with  lessor, 
bis  heirs,  and  assigns,  for  payment  of  the  rent  to  lessor,  and 
such  other  person  as  should  be  entitled  to  the  freehold,  kc 
A.  dies  pending  the  term,  and  after  the  death  of  A.  rent  be- 
coming in  arrear,  B.  brings  covenant':  held  that:  it  would 
lie,  for  B.  is,  within  the  meaning  of  the  statute,  an  assignee 
of  the  reversion  of  that  estate  out  of  which  the  lease  is 
granted. 

But  where  J.  B.  being  seised  in  fee,  conveyed  to  defendant 
and  T.  J.,  their  heirs,  and  assigns,  to  the  use  that  J.  B.,  his 
heirs,  and  assigns,  might  have  and  take  to  his  use  a  rent  certain 
to  be  issuing  out  of  the  premises,  and  subject  to  the  said  rent, 
to  the  use  of  defendant,  his  heirs,  and  assigns;  and  defendant 

p  MMg^lcy  and  mnotikcr  ▼.  Lovelace,    c  labenrood  ▼.  Oldknow,  3 IC  and  S. 

Cartb.  989. 13  Mod.  46.  S.  C.  3S8. 

q  3  Lev.  326.  Skin.  305.  S.  C. 


(34)  **  He  who  enters,  for  condition  broken  must  be  in  of  the 
same  estate,  which  be  had  at  the  time  of  the  condition  created." 
4  Rep.  120.  b. 
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ctwoaoted  wilh  ^.BvbiB  beiity  aiid«ngM»  to  pay  to  hiii^ 
ki$  heirs^  and  aesigBB^.the  aaid  renfe,aa4  to  buikl,  within  otiii 
year,  one  or  more  messoagea  oq  the  pieraiflea^  for  better  ae^ 
curing  the  said  raot ;  and  J.  B.  witfaio  ooe  year,  demiaed  the 
aaidrent  to  plaiDtiffa  for  1000 years:  it  waa  boIden%  tbaC 
coreoaot  would  not  lie  at  the  auit  of  tke  plaintiffa  for  non-' 
paymeot  of ,  the  rent^or  for  not  biiildkig  die  meaBuagea^  for 
nerewaa  neither  privity  of  contract,  nor  privity  of  eatale; 
the  rent  was  reserved  out  of  the  original  estate ;  the  covenant 
was  a  covenant  in  gross. 

Lessee  for  years  assigns  over  his  term  by  indenture  to 
J.  S.^ ;  and,  in  the  same  deed,  he  covenants  that  J.  S.  and  hia 
assigns  shall  enjoy  the  land  during  l^e  term  without  internip* 
tion  from  any  peiaon :  after  which  J.  S.  assigns  over  the  tserm 
by  parol',  andf  the  assignee  being  disturbed  brought  an  action  of 
covenant;  and  adjudged,  that  it  well  lies;  although  the  aa- 
aignment  was  not  by  writing  (35)  because  the  assignee  waa 
privy  in  estate. 

A  person  to  whom  aft  apprentice  is  aaaigned  aecordtng  tdr 
the  custom  of  the  cily  of  London ",  cannot  macintain  cove-^ 
nant  on  the  indenture  of  apprenticeship  to  winch  he  is  not  a 
party ;  because  custom  cannot  make  an  assignee*  ao  as  to  en- 
title him  to  an  action. 


V.  Against  wham  ike  Aiotion  of  Coranaist  may  be  maintttined  : 

L  Mem 

2.  ExewtM', 

3.  Asngnee. 

1.  Against  Heir.r^ An  action  of  covenant  will  lie  against 
the-  heir  on  a  covenant  by.  his  ancestor  for  himself  and  hia 

•  Mflaec  T.  BwKh>  6  MairiA^  aaJificI-  t  Awder  ▼.  Nbkei,  Cio.  EMt.  430.  re- 

wyn,  41 1  cogn^ized  and  briefly  stated  in  3  Rep. 

ft  Ifherwood  v.  OldJuQw,  3  M.  and  S.  63.  a. 

382:  u  Barker  ▼.  BeardweU*  1  Show.  4. 


(35)  But  now  bystatr.2dX:afr  2r^»  3.- B.dr4ea8ea,  estates",  or  in- 
terests, either  of  freehold,  terms  of  years,  or  uncertain  interest, 
canna*  be  assienedl,  na^lBem  hf  deed  or  nofe  in  writing  signed  by 
th0>aaiigaoff  or  fakigent,  or  by  operatioa  of  law. 
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heirs  (36),  Mwdl  as  an  action  of  debt  will  lieq^ainai  the 
heir  on  a  bond,  wherein  the  ancestor  has  bound  himself  ctnd 
his  heirs  *. 

It  is  notneoessaiy  to  allege  in  the  declaration^  that  the 
heir  has  lands  by  descent  (37). 

In  an  action  on  a  breach  of  covenant  in  a  lease  for  quiet 
enjoyment,  the  declaration,  after  stating  that  defendants 
ancestors  granted  the  lease  in  question,  dleged,  that  the  re* 
version  v^ted  in  the  defendaiU;.  by  asrigmneni;  ddkondtot, 
by  guardian,  pleaded  that  the  reversion  did  not  vest  iahsm 
mod^et  formd;  it  appeared  in  evidence,  that  the  estate  <d^n 
scended  to  the  defemant^  an  infiint,  as  heir  at  law  to  ttw 
lessors^ :  whereupon  it  was  objected,  that  tfaerevsorsion  wstcd 
in  the  d^fodant  by  descetUg  and  notby  assignment ;  and  that 
if  the  declaration  had  charged  the  defendant  as  heir,  he  mig^ 
have  prayed  the  parol  to  demur,  in  order  that  be  might  have 
an  opportunity  or  electing  whether  he  would  take  the  estate 
su^e^  to. the  inpumbmnce  or  not.  But  the  court  was  of 
opinion,  that  if  the  defendant  had.  intended  to  avail  himself 
of  his  infancy,  he  ought  to  have  pleaded  it;  that  it  was  suf- 
ficient to  prove  the  substance  of  the  issue,  which  was,  that 
defendant  was  clothed  with,  such  a  character  as  would  make 
him  liable  to  the  covenant ;  and  that  was  sufficiently  proved 
by  shewing  that  thei  estate  was. vested  in  him;  for  whether 
he  was  in  possession,  as  assignee  or/ bw  at  law«  h^  was  dually 
liable  to  this  covenant 

9.  Against  Execttf or.— Executors  and  administrators  are 
bound  by  the.  covenants  of  their  testator  or  intestate,  although 
they  he  not  nwied;  unless  .the  ooveaanta.  are  such  as.  in  their 
nature  determine  by  the  dearth  of.the  covenantor.  (SS}<, 

X  Dyke  t.  Sweeting,  Willes,  585.        7  Demley  t.  CnstaDce,  4  T.  R.  75. 
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(36)  See  the  form  of  declaration.    Gifford  v.  Younga.  Lutw.  287: 

(37)  It  seems,,  howevery  that  in  this  case,  as  well  as  in. debt  on 
bond  against  the  heir,  if  the  heir  has  not  any  lands  by  descent,  he 
may  insist  on  it  by  way  of  defence  to  the  action.  See  the  form  •of 
plea  of  riens  per  descent  to  an  action  of  covenant  against  heir« 
Lutw.  290. 

(38)  It  was  said  by  the  court  in  Hyde  v.  Dean  of  Windsor,  Cio. 
Em.  563.  that  covenant  lies  i^ainst  an  executor  in  evsfjr  case« 
although  he  be  not  named,  unless  it  be  such  a  co^renant^  as<is4o  be 
performed.,  by  the  person  of  the  testator,  which  the  executor  cannot 
perform. 
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Executors  and  administrators  may  be  sued  as  ^issignees* ; 
for  they  are  assignees  in  law  of  the  interest  of  the  term  *• 

Where  covenant  is  brought  against  an  executor^ ;  although 
the  breach  assigned  be  for  default  of  reparation  committed  in 
the  time  of  the  executor,  yet  the  judgment  must  be  de  bonis 
Ustatoris ;  for  it  is  the  covenant  of  the  testator  which  binds 
the  executor  as  representing  him,  and  therefore  he  must  be 
sued  by  that  name. 

Covenant  by  testator  to  teach  an  apprentice  his  trade  is 
binding  on  the  executors  %  and  they  ought  to  see  that  the 
apprentice  is  taught  his  trade ;  and  if  they  are  not  of  the  same 
trade,  they  ought  to  assign  him  to  another  who  is  of  the  trade, 
so  that  he  may  be  taught  according  to  the  covenant* 

Si  Against  Assignee.'^l.  If  the  covenant  extends  to  a 
thing  in  esse  parcel  of  the  demise,  as  a  covenant  to  repair' ; 
to  reside  constantly  on  the  demised  premises  * ;  to  leave  part 
of  the  land  demised  every  year  for  pasture^  to  insure 
against  fire  premises  situated  within  the  limits  mentioned 
in  the  party-wall  act,  14  Geo.  3.  c.  78.<  or  the  like,  the 
thing  to  be  done  by  force  of  the  covenant,  is  in  a  manner  an- 
nexed and  appurtenant  to  the  thing  demised ;  it  is  a  parcel  of 
the  contract,  and  tends  to  the  support  of  the  thing  demised ; 
hence,  it  shall  bind  the  assignee,  although  he  be  not  named : 
and  the  assignee  by  act  in  law,  as  tenant  by  elegit  of  a  term, 
or  he  to  whom  a  lease  for  years  is  sold  by  force  of  any  exe- 
cution, is  equally  bound  with  the  assignee  by  act  of  the> 
party."^ 

A  covenant  by  a  lessor  to  supply  the  premises  demised, 
(two  houses)  with  a  sufficient  quantity  of  good  water  at  a 
certain  rate  for  each  house  is  a  covenant  that  runs  ^  with  the 
land. 

3.  If  the  covenant  relates  to  a  thing  not  in  esse  at  the  time 
of  the  demise,  but  to  be  done  upon  the  thing  demised,  as  a 
covenant  to  build  a  new  wall  upon  the  thing  demised ;  it  shall 
bind  the  assignee,  if  named. 

S.  If  the  covenant  relates  to  a^thing  merely  collateral  to 
and  not  in  any  respect  concerning  the  thing  demised  ^  as  a 

B  Tilney  ▼.  Nonii,  E.  12  W.  3.  B.  R.  e  T«tem  t.  Chaplin,  2  H.  Bl.  133. 

CtfUi.  519.  1  lid.  Rajin.  463.  Salk.  f  Gockson  T.Cock,  Cro.  Jac.  125. 

3(y9.  s.  C.  S  Venum  r.  Smith,  6  B.  ft  A.  1. 

aTtoFlemingy  C.J.  1  BoUU.23.  h  6th   Retolation.       Spencer'a  eait, 
b  C^Hf"  T.  ThioufbgQod,  Hob.  18S.  6  Rep.  17  b. 

o  Walker  ▼•  Hull,  1  Lev.  177.  Sed  qua.  i  Jouidaln  v.  WilioQ,  4  B.  and  A. 266. 

d  Dean  and  Chapter' of  Wiad8or*t  caae,  k  Spcncer^t  ease,  2iid  Resolution. 

5  Rep.  24.  a. 
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covenant  to  build  a  house  on  the  land  of  the  lessor  which  is 
not  parcel  of  the  demise ;  or  to  pay  any  collateral  sum  to  the 
lessor,  or  to  a  stranger' ;  the  assignee,  though  named,  is  not 
bound  by  such  covenant ;  because  the  thing  covenanted  to  be 
done,  is  merely  collateral,  and  not  in  any  respect  touching  or 
concerning  the  thing  demised  (39). 

In  order  to  bind  the  assignee,  even  though  named,  it  is  es- 
sentiallv  necessary,  that  the  thing  covenanted  to  be  done,  or 
not  to  be  done,  should  directly  affect  the  nature,  quality,  or 
value  of  the  thing  demised,  or  the  noode  of  occupying  it: 
Hence,  where  in  a  lease  of  land"*,  with  liberty  to  make  a 
water-course,  and  erect  a  mill,  the  lessee  covenanted  for  him- 
self and  his  assigns,  not  to  hire  persons  to  work  in  the  mill, 
who  were  settled  in  other  parishes,  without  a  certificate  of 
their  settlement:  it  was  holden,  that  this  covenant  was  not 
binding  on  the  assignee  of  the  term :  because  the  state  of  the 
thing  demised  would  be  the  same  at  the  end  of  the  term, 
whether  the  parish  were  more  or  less  burdened  with  poor,  and 
although  the  value  of  the  reversion  would  not  be  so  great  if 
the  poor's  rate  were  increased,  yet  that  burden  woula  be  in- 
creased by  a  collateral  circumstance:  and  the  work  to  be 
done  being  the  same,  whether  it  were  done  by  workmen  from 
one  parish  or  another,  could  not  affect  the  mode  of  occupation. 

4.  If  a  covenant  relates  to  personal  goods  ",  as  on  a  demise 
of  sheep  for  a  certain  time,  if  the  lessee  covenants  for  him- 
self and  his  assigns  to  re-deliver  the  sheep  at  the  end  of  the 
time,  and  the  lessee  assign  the  sheep  over,  this  covenant  (40) 
will  not  bind  the  assignee,  though  named,  because  there  is 
not  any  privity.  In  the  case  of  realty  there  subsists  a  privity 
between  the  .lessor  and  the  lessee,  and  his  assigns,  in  respect 
of  the  reversion,  but  in  the  case  of  lease  of  personal. goods, 

1  Mayo  ▼.  Buckbont,  Cio.  Jac.  43S.       n  Spencer^s  case,  3d  Resolution. 
m  Mayor  of  Cong:leton  ▼.  Pattisony  B. 
R.  Trin.  48  G.  3. 10  Eaft,  130. 


(39)  It  is  a  substantiye,  independent  agreement,  not  quodam 
modOf  but  nuUo  modo  annexed  or  appurtenant  to  the  thing  leased. 
Per  Wilmot,  C.  J.  delivering  the  opinion  of  the  court  in  Bally  ▼. 
Wells,  Wilmot,  345. 

(40)  "  The  covenant  in  this  case  is  not  collateral,  bat  the  parties, 
that  is,  the  lessor  and  assignee,  are  total  strangers  to  ea<:h  other, 
without  any  line  or  thread  to  unite  and  tie  them  together,  and  to 
constitute,  that  privity,  which  must  subsist  between  debtor  anrf 
creditor  to  support  an  action."  Wilmot,  C.  J.  in  Bally  v.  Wells 
Wilmot,  345. 
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there  i^  not  any  reversion,  but  merely  a  chose  in  action  in  the 
personntty,  which  cannot  bind  any  but  the  covenantor,  or  his 
personal  representative  (41).     . 

A  lessee  of  tithes  covenanted  for  himselP,  his  executors, 
administrators,  and  assigns,  not  to  let  any  of  the  farmers 
occupying  the  estate  out  of  which  the  tithes  arose,  have  any 
part  of  the  tithes  without  the  consent  of  the  lessor ;  and  fur- 
ther covenanted  for  himself  and  his  assims  to  find  and  allow 
to  the  lessor  snfflcient  wheat  strtiw  for  Aiatcfaing  any  of  the 
buildingB  then  in  l^&sor*s  occupation :  the  lessee  assigned  to 
the  defendant,  who  suffered  several  of  the  farmers  to  retain 
part  of  the  tithes  without  the  Iessor*s  consent.  An  action 
having  been  brought  against  the  defendant  for  this  breach  of 
the  covenant;  and  a  verdict  for  the  pltiintifF,  it  was  moved  tn 
is^test  of  judgment,  that  the  action  would  iiot  fie  against  the 
(lefendant,  inasmuch  as  the  covenant  was  merely' personal  and 
collateral^  binding  the  lessee  only;  that  tithes  were  incor- 
ppreal,  lying  in  grant,  and  which  therefore  would  not  endure 
feuch  an  annexation  of  covenanft  But  tJie  court  were  of 
t)pinion,  that  there  was  not  any  difference  between  land  and 
tithes  as  to  the  annexation  of  covenants ;  that  this  covenant 
Wlas  not  a  mere  collateral  covenant,  but  rehtted  to  the  thing 
demised,  materially  and  essentially  tendmg  to  preserve  it,  and 
«s  such,  obligatory  «n  the  asaigoee^  being  iimnied,  aad  there 
being  a  privity  id  raspect  of  the  rev^reicner,  the  lessor. 

Cbvenant  by  lessee  against  the  assignees  of  lessor  ^  The 
liMee  .covetianted  to  leat^e  air  the  trees  ne  irtiould  pMt^t  duKtig 
the  term.  Tbe  lessor  covenanted  for  himself,  his  execu- 
tors, ^nd  admrniMratorft,  to  pay  for  the  trees  At  ^'{air>a!kia- 
tion,by  two  persons  to  be  named  by  esarfi' party,  their exectt- 
tors,  administrators,  or  assigns.  The  terra  expired.  The 
defendants,  assignees  of  lessor,  refused  to  name  an  arbitrator, 

o  Bally  T.  Wells,  M.  10  G.  3.  C.  B.    p  ^n^  ▼.  Colhbeftsoa  and  mnother, 
3  WiU.  245.  WUmot,  341. 8.  C  astis^aett  of  Mifli,  T.  25  G.  3.  B.  R. 

MSS. 

(41)  **  To  carry  tV  lien  of  a  peisoDal  o1>Ugation.  over  to  an  as- 
f  i^ee,  and  to  ^ke  nim  the  object  of  an  action  at  the  suit  of  a 
person  with  whom  he  did  not  originally  contract,  he  ifitut  tn  cUl  c^sei 
he  namedt  and  there  must  also  (^  a  privi^  between  the  assignee  knd 
the  person  to  whom  be  becomes  engaged;  sthd  the  covenant  must 
mpect  the  thing  leased*  I'he  chose  in  action,  -^^tich  of  itself  is 
hot  assigpabYe,  loses  that  property  under  those  circumstanced,  and 
in  a  waitit^  dependent  state  foBp^  its  principal;  and' ai»^ete 
of  1ea!ses  become  liable  to  assignees  bf  'reve^<ms,^tmdl»t<!e  i^mtf." 
Per  Wilmot,  C.  J.  ib.  345. 
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which  was  the  breach  assigned.  On  general  demurrer  to  the 
declaration  after  argument,  and  time  taken  to  consider.  Lord 
Mansfield,  C.  J.  delivered  the  opinion  of  the  court,  that  the 
covenant  to  refer  to  arbitration  did  not  run  with  the  land; 
and  therefore  the  assignees  were  not  bound  by  it,  on  the  au- 
thority of  S|>encer'8  case,  the  assignees  not  being  named. 

So  where  a  term  is  granted  as  a  security  for  money  lent  on 
mortage,  the  covenant  in  the  indenture  of  mortgage  to  pay 
the  money  on  a  given  day,  is  a  personal  and  a  collateral  cove- 
nant not  running  with  the  land  *>. 

'  Where  lands  are  conveyed  b^  A.  to  B. '.  in  fee,  to  the  use 
of  such  person  as  C.  shall  appomt,  and  C.  covenants  for  him- 
self and  his  assigns  to  pay  to  A.  a  fee  farm  rent  for  the  lands, 
and  afterwards  C.,  in  pursuance  of  his  power,  makes  an  ap- 
pointment to  D. ;  D,  the  appointee  cannot  be  sued  on  the 
covenant  as  the  assignee  of  C ;  for  the  appointee  has  not  the 
estate  of  C.,  but  is  in  by  the  original  conveyance. 

A  ccNvenant  which  runs  with  %he  laud*,  .e.  g.  pt  covenant  to 
repair,  is  divisible:  and  will  bind  the  assignee  of  parcejof 
the  estate  demised,  guosd  the  repairs  of  such  parcel. 

So  where  covenant  was  brought  by  the  lessor  aga^inst  the 
assignee  of .  the  lessee  for  the  non-payment  of  a  year's  rent*. 
Defendant,  as  to  the  rent*  for  half  the  year,  pleaded  an 
eviction  during  that  time  of  a  moiety  of  the  premises  by 
title  paramount.  On  demurrer,  the  question  was,  whether 
the. rent  was  apportionable:  It  was  nolden,  that  the  con- 
dition of  the  assignee  was  different  from  that  of  the  lessee 
who  was  chargeable  on  privity  of  contract;  for  the  assignee 
-iraa  chargeable  on  the  privity  of  the  estate,  and  in  respect  of 
the  land ;  hence  the  rent  in  question  was  apportionable  ;  on 
the  same  principle  as  the  rent  of  the  lessee  or  assignee  would 
have  been,  in  an  action  of  debt  or  replevin. 

As  the  assignee  of  a  term  is  char^ble  only  in  respect  of 
the  thing  demised  ^  and  on  the  privity  of  estate  subsisting 
betbveen  him  and  the  lessor,  he  is  not  answerable  for  breaches 
of  covenant  comnvitted  before  he  became  assignee.  Neither  is 
.he  answerable  for  such  breaches  of  covenant  as  are  committed 
4jfter  he  has  assigned  over  the  thing  demised  r,  for  if  an  action 

q  GaBliunT.aiigt,2Moon,  ISi.  t  Stevtnioii  ▼.  Iianbuxl,  3.  H.  T. 
r  Jlo«eb  F.  W«dU|B»  6  fifist*t  R.  S89.        4A  Geo.  3.  2  East's  R.  575. 

.•>QlQ^in  T.  King,  1  Rol.  Abr.  622.  u  This  ought  to  have  been  pleaded  to 
.^r  William  Joues,  245.  8.  C  Cro.        a  moiety  of  the  rent  for  half  a  yew. 

Car.   221.  8.  C.  recognized  by  the  x  QicMot  ▼.  Green,  Salk.  199.  Chudi- 
'  court    in   Steveaaon   r.   lamhaidj       waidena  of  St  8a.Tiour's  ▼.  Smith, 
2  East's  R.  580.  3  Burr.  1271.  1  Bl.  R.  351.  S.  C. 

f  QijiiiQeUor  V.  JPoole,  Doug.  764. 
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be  brought  a^innt  him,  charging  him  with  such  breaches, 
he  may  plead»  that  before  the  breach  was  incurred,  he  as- 
signed all  his  estate  and  interest  in  the  thing  demised  to  J.  S. 
(4^),  and  this  will  be  a  good  discharge ;  and  it  is  observable 
that  in  such  plea,  it  is  not  necessary  to  allege  that  the  lessor 
had  notice  ot such  assignment*. 

From  the  form  of  the  foregoing  plea,  it  may  be  collected* 
that  an  assignee,  in  order  to  exonerate  himself  from  his  liability 
under  the  covenants  in  a  lease,  must  convey  all  (43)  his  estate 

I  Pitcher  t.  TooTey,  Salk.  81.  4  Mod.  71.  2  Vent  228.Carth.  177.  S.C.by  name 
of  Toovey  ▼.  Pitcher,  3  Lev.  296.  I  Show.  340.  S.  C. 


(42)  An  assignment  to  a  beggar  or  a  person  leaving  the  kingdom, 
provided  the  assignment  be  executed  before  his  departure,  is  eood. 
Nor  will  such  assignment  be  considered  as  fraudulent,  although  the 
assignee  never  takes  possession.  Taylor  v.  Shum,  I  Bos.  &  Pul. 
21.  See  also  Lekeuz  v.  Nash,  Str.  1231.  and  Odell  v.  Wake, 
3  Camp«  N.  P.  C.  394.  An  assignment  to  a  feme  covert,  wfaeie 
husband  has  not  refused  his  assent,  is  sufficient;  for  a  feme  covert 
is  of  capacity  to  purchase  of  others  without  the  consent  of  her 
husband;  and  thoi^h  he  may  disagree  and  divest  the  estate,  vet 
if  he  neither  agree  or  disagree,  the  purchase  is  good,  fiamfatner 
V.  Jordan,  Doug.  451. 

(43)  In  Eaton  v.  Jacques,  B.  R.  M.  21  6.  3.  Doug.  454.  it  was 
holden,  that  an  assignment  by  way  of  mortgage,  was  not  an  assign- 
ment of  all  the  estate  and  interest  of  the  assignor,  so  as  to  make  the 
mortgagee,  who  had  never  taken  possession^  chargeable  in  debt  for 
rent  arrear;  although  the  mortgage  had  been  forfeited  before  such 
rent  became  due ;  Buller,  J.  observing,  <*  that  he  had  looked  into 
the  precedents,  aud  they  always  alleged  *<  by  virtue  whereof  the 
assignee  entered  and  was  possessed***  Having  stated  this  decision 
it  will  be  proper  to  remark,  that  Kenyon,  C.  J.  twice  ezpressed  his 
disapprobation  of  it ;  1st,  in  Westerdell  v.  Dale,  7  T.  R.  312.  <'  As 
to  the  cases  respecting  the  mortgagee,  whether  in  or  out  of  ponei- 
sionf  he  is  the  legal  owner,  and  must  be  so  considered  in  a  court 
of  law ;  notwithstanding,  he  is  subject  to  equitable  interests.  It 
is  said  in  one  of  the  cases  *,  that  a  mortgagee  is  only  liable  when 
in  possession,  and  that  what  proves  this  point  is,  that  in  cbaigitis 
the  mortgagee,  it  is  necessary  to  state  in  pleading,  that  be  entered 
and  was  possessed ;  but,  with  g^reat  deference  to  the  learned  judge 
who  gave  that  reason,  I  doubt  it ;  I  consider  those  are  mere  forowl 
words.*'  2dly,  in  Stone  v.  Evans,  Middlesex  Sittings,  T.  39  G.  3. 
cited  in  7  East.  341.  and  reported  in  WoodfalPs  Landlord  and 
Tenant,  2(1.  trdit.  p.  1 1.^  and  Abbott,  p.  20.  Gibbs  haying  cited 
Eaton  V.  Jacques,  Lord  Kenyon  said»  he  could  not  subscribe  ta  the 

«  Eiloii  T.  Jaquci  hsd  been  cited  in  ttfameiit. 
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and  interest  in  the  thing  demised.  If  the  conveyance  falls 
short  of  this,  it  will  not  amount  to  an  assignment,  so  as  to 
discharge  the  assignee,  from  bis  liability. 

.  In  a  plea  of  this  kind,  it  is  usual  to  aver  the  entry  and  pos- 
session of  the  person  to  whom  the  defendant  assigned  the  pre- 
mises ;  but  such  averment  is  not  traversable*.  (4 1.) 

a  Walker  Y.  Reevci,  Doug.  461.  n. 


doctrine  laid  down  in  that  case ;  that  the  defendant,  who  was  as- 
signee of  a  term  by  way  of  mortgage,  was  liable  to  the  covenants 
in  the  lease,  not  on  the  erotind  of  possession,  but  as  assignee ;  his 
liability  was  not  limited  by  his  possession ;  so  long  as  he  had  the 
legal  estate,  so  long  he  continued  liable.  If  he  had  wished  to 
avoid  that  liability,  he  should  have  taken  an  under-lease.  See  also 
Williams  v.  Bosanquet,  1  Broderip,  and  Bingham,  238,  where 
Eaton  V.  Jacques  was  considered  by  a  great  majority  of  judges,  as  not 
having  been  rightly  decided  ;  and  it  was  holden,  that  where  a  party 
takes  an  assignment  of  a  lease  by  way  of  mortgage  as  a  security  for 
Qioaey  lent,  the  whole  interest  passes  to  him  and  he  becomes  liable 
on  the  covenant  for  payment,  ot  rent,  although  he  has  never  occu- 
pied or  become  possessed  in  fact. 

(44)  See  Lord  Kenyon*s  opinions  as  to  this  averment  in  the  pre- 
ceding note.  It  is  to  be  observed,  that  assignees  of  a  bankrupt 
lessee  are  not  liable  for  rent  arrear,  where  they  have  not  taken  pos- 
session of  thing  demised.  Per  Kenyon,  C.  J.  in  Bourdillon  v. 
Dalton  and  others,  assignees  of  Bell,  a  bankrupt,  Peake*s  N.  P.  C. 
238.  1  Esp.  N.  P.  C.  233.  Neither  are  they  bound  to  take  pos- 
session of  a  damnosa  httredilaSf  that  is,  property  of  the  bankrupt, 
which,  so  far  from  being  valuable,  would  be  a  charge  to  the  credi- 
tors. The  assignees  may  take  to  the  bankrupt*s  property  or  not, 
according  as  it  is  or  is  not  beneficial  to  the  creditors ;  and  conse- 
quently tney  may  do  such  previous  acts  as  are  necessary  to  ascer-^ 
tain  whether  the  property  be  beneficial  or  not,  before  they  take  to 
it  Hence,  where  defendants,  assignees  of  a  bankrupt  lessee,  ad- 
vertised the  lease  for  sale  by  auction,  in  which  advertisement  they 
did  not  state  that  the  premises  belonged  to  them,  nor  for  or  by 
whom  they  were  to  be  sold,  but  only  generally  that  there  was  a 
saleable  term,  and  no  bidder  offering,  they  dechned  interfering  any 
further  with  the  property  ;  and  it  did  not  appear  that  they  hadfever 
taken  possession  either  actually  or  by  receiving  or  paying  any  rent ; 
it  was  holden,  that  there  was  not  sufficient  evidence  to  fix  upon  the 
defendants  the  characters  of  assignees  of  the  bankrupt*s  term,  so 
as  to  render  them  responsible  for  the  performance  of  the  covenants 
in  his  lease.  Turner  v.  Richardson,  7  East,  335.  Some  assent  of 
the  assi^ees  of  a  bankrupt  to  the  assignment  to  them,  of  the  pre- 
mises, IS  n^essary,  in  order  to  charge  them  with  the  bankrupt's 
covenants.    Adm.  S.  C.  Until  some  act  is  done  to  manifest  the 
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That  the  whole  interest  in  the  origiiml  leasi^  mast  be  c<$i^ 
Teyed»  in  order  to  make  a  person  chargeable  as  adsigne^,  v^ltt 
appear  from  the  following  cases: 

Lessee  for  lives,  of  a  messuage  ^  under  a  covenant  to  keep 
the  same  in  repair  during  the  term,  and  at  the  end  of  the 
term  to  deliver  it  up  so  repaired,  by  indenture,  '^  granted  knd 
assigned  all  his  estate^  and  interest  therein,  to  A.  and  his 
executors,  habendum^  to  A.  and  his  executors  for  ninety* 
nine  years,  if  cestui  que  vie  should  so  long  live,  in  as  large, 
ample,  and  beneficial  way,  as  the  grantor,  nis  heirs,  &c.  held 
the  same,  paying  a  certam  rent  to  the  reversioner.**  On  the 
expiration  of  the  lives,  the  reversioner  brought  covenafit 
against  the  executors  of  A,,  for  not  yielding  up  me  messuage 
in  repair.  It  was  alleged  in  the  declaration  that  all  the  estate 
and  interest  of  the  lessee  for  life  vested  in  A.  by  assigODNBiii 
This  was  denied  by  defendants*  plea.  A  case  having  beiMf 
reserved  and  argued,  the  court  directed  the  posiea  to  be  de^ 
livered  to  the  defendants ;  Lord  Kenyon,  C.  J.  ofbservii^,  tfast 
there  were  not  any  words  in  the  indenture,  by  whicb  the 
freehold,  of  which  the  original  lessee  was  seised,  was  con* 
veyed  to  the  testator  of  the  defendants :  that  the  conveyance 
of  all  the  grantor*s  estate  jand  interest  to  a  man  and  his  exe- 

b  £.  of  Derby  ▼.  Taylor,  I  Eait*i  R.  i02. 


assent  of  the  assignees,  the  term  remains  in  the  bankrupt  and  he  is 
liable  to  the  payment  of  the  rent  accruing  due  sobsequent  to  the 
bankruptcy.    Copeland  v.  Stephens,  1  B.  &  A.  593. 

The  assignees  of  a  bankrupt  having  allowed  his  effects  to  remaiB 
upon  the  premises  nearly  a  year  after  the  bankruptcy,  in  order  to 
prevent  a  distress,  paid  the  arrears  of  rent  then  aue,  at  the  same 
time  intimating  to  the  landlord  that  they  did  not  mean  to  take  to 
the  lease  unless  it  could  be  advantageously  disposed  of :  the  effects 
wei^  soon  after  sold  and  removed  from  the  premises ;  the  lease  was 
at  the  same  time  put  up  to  sale  by  order  of  the  assignees,  but  there 
were  not  any  hidaers  for  it :  they  omitted  to  return  the  key  to  the 
landlord  for  nearly  four  months  after  ;  however,  they  were  not  asked 
for  it,  and  they  did  not  otherwise  make  use  of  the  premises.  Lord 
Ellenborough  held  that  they  were  not  liable  to  the  landlord  as  as- 
signees of  the  lease ;  for  the  mere  omission  to  send  the  key  was  not 
tantamount  to  entering  and  taking  possession.  Wheeler  v.  5ramah» 
3  Campb.  340.  But  where  the  assignees  of  a  bankrupt  entered  and 
kept  possession  of  his  leasehold  property  for  three  months,  it  was 
hotden,  that  they  were  chargeable  with  the  covenants  in  the  lease; 
although  the  bankrupt's  effects  were  upon  the  premises  during  that 
period,  and  the  assignees  immediately  after  the  sale  delivered  up  the 
key.     Hanson  v.  Stevenson,  1  B.  &  A.  303. 
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culore^lor  yearf^  could  ooft  cpovey  a  fre^bcild;  Ijbat  aych 
wo^s  meant  oply  their  interest,  &c.  in  the  legal  e«tiM 
thereby  ^rante<);  and  that  the  court  could  not  give  thoae 
words  a  lai^er  op^ratioa  tihfiP  the  pfu^ties  themselveB  had  d^ 
dared  ^bey  should  have* 

The  deviBie ot  rni  equiinUi  estate  is  not  liable  as  assignee; 

In  covenant  against  the  defendants  %  *'  as  assignees  of  all 
tke  estate  and  interest  of  one  Geoi^e  Denton,  in   certain 

nnda  called  Dentonholme,**  which  O.  Denton,  theretofore, 
^  n  indenture,  dated  in  the  year  1634,  had  granted  to  the 
BBsyor,  &&  of  Carlisle,  so  much  of  the  river  or  water  of  Cal- 
dew»  runaiM  along  his  said  grounds,  as  should  be  sufficient 
for  the  grinding  of  com  and  grain  at  all  times  at  their  miliB, 
with  certain  other  liberties  and  powers  for  the  use  and  ad- 
vantage of  those  mills:  and  had  qovenanted,  that  he,  his 
beijVy  And  assigns^  &c«  should  not  at  any  time  thereafter  dih 
vert  or  obstruct  any  part  pf  tl)e  water  granted.  The  breach 
assigned  was»  that  the  defendants  had,  after  these  grounds 
had  vested  in  th^m  by  aa^ignm^t,  wrongfully  <3ontiuued  a 
weir  or  dam,  before  then  wrongfully  erected,  in  and  acrosf 
the  river  Caldew,  which  diverted  the  water  to  the  prejudice 
of  the  plaintiiTs  mills.  Plea :  That  **  all  the  estate  and  in- 
terest of  G.  Denton,  in  the  said  grounds,  called,  &c.  did  not 
come  to  and  vest  in  the  defendants  by  assisnmant  thereof;** 
upon  which  issue  was  joined.  It  appeared  that  one  Jonathan 
Wilson  was,  at  and  long  before  the  time  of  the  breach  of 
covenant  complained  of,  mortgagee  in  fee  of  the.  lands  called 
Dentonholme,  the  defendants  being  only  seised  of  the  equity 
of  redemption  thereof,  as  devisees  of  one  Lucy  Dixon,  ttie 
heir  of  O.  Denton.  Rent  also  appeared  to  have  been  paid  to 
Lnc}r  Dixon,  the  owner  of  the  equity  of  redemption,  in  her 
life-time,  and  to  the  defendant,  Tyson,  as  her  devisee  after 
her  decease.  The  court  were  of  opinion,  that,  considering 
that  the  whole  legal  estate  in  the  premises  was  1)efore,  and  at 
the  time  of  the  breach  of  covenant  in  duestion,  vested  in 
J.  Wilson,  the  mortgagee,  and  that  th^  defendants,  the  devi* 
sees,  were  not  assignees  of  any  part  of  that  legal' estate  therein, 
which  formerly  belonged  to  &.  Denton,  the  -covenantor,  but 
entitled  to  the  mere  equity  of  redemption  thereof,  it  was  im-  ' 
possible  to  say  that  the  defendants  were  assignees  of  the  estate 
of  6,  Denton,  within  the  sense  and  meaning  of  the  terms  in 
which  the  issue  was  framed ;  and  which  terms  respected  that 
description  and  Quality  of  estate  alone,  namely,  legal  estate, 
in  virtue  whereof  parties  are  at  all  liable  to  actions  of  cove- 
nant, as  assignees. 

c  The  Mayor,  &c.  of  Carlisle  v.  Blamire  and  TjrtOD,  8  Ea»t,  l»7. 
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»  So  where  in  oovenaDt  for  rent  arrear',  brought  againgt  the 
defendant  as  assignee  of  J.  S.,  it  appeared  in  evidence,  that 
by  the  deed,  under  which  the  defendant  held,  the  premises 
were  conveyed  to  him  by  J.  S.  for  a  day  or  some  days  less 
than  the  original  term ;  the  court  were  of  opinion,  that  the 
action  could  not  be  maintained,  the  defendant  being  jtn  under 
lessee,  and  not  an  assignee  of  the  whole  term. 

But  where  a  lessee  for  years  granted  the  whole  of  the  term 
to  J.  S.*,  it  was  holden,  that  J.  S.  might  maintain  an  action 
as  assignee  of  the  term  against  the  lessor  for  a  breach  of 
covenant ;  although  in  the  deed  of  assignment,  the  rent  was 
reserved  to  the  lessee,  with  a  power  of  re-entry  in  case  of  non- 
payment, and  although  new  covenants  were  introduced  into 
that  deed. 

With  respect  to  declaring  against  an  assignee,  it  is  to  be 
observed,  that  it  is  not  incumbent  on  the  lessor  to  set  forth 
mesne  assignments.  It  is  sufficient  to  state,  generally,  that 
all  the  estate,  &c.^  of  the  lessee  vested  in  the  defendant  by 
assi|;nment ;  for  it  cannot  be  presumed,  that  the  lessor  is  ac* 
quamted  with  the  particulars  of  the  assignee's  title. 


VI.  Of  the  Declaration,  and  herein  of  dependent  Covenants, 
Conditions  precedent,  and  independent  Covenants. 

Venue. — As  this  action  is  more  frequently  brought  for 
breaches  of  covenants  contained  in  leases,  than  on  any  other 
kind  of  covenants,  the  following  table  may  be  useful,  in 
which  the  reader  will  see,  at  one  view,  in  what  cases  such 
action  is  transitory,  and  in  what  local.  The  principle  on 
which  the  table  is  framed  is  this:  where  the  action  is  founded 
on  privity  of  contract,  it  is  transitory,  and  the  venue  may  be 
laid  in  any  county  (45) ;  but  where  the  action  is  founded  upon 
privity  of  estate  only,  it  is  local,  and  the  venue  must  be  laid 
m  the  county  where  the  estate  lies.  In  the  3d  and  4th  cases 
in  the  table,  the  privity  of  contract  is  transferred  by  the  oper- 
atioD  of  the  stat  32  U.  8.  c.  34. 

d  Holfoid  T.  Hatch,  Doug.  182.  f  Pitt  ▼.  Ruisell,  3  Lev.  10. 

e  Palmer  t.  Edwaxdt,  Doug.  187.  n. 


(45)  If  the  deed  bears  date  in  a  foreign  country,  it  must  be  so 
stated  in  the  declaration,  and  the  venue  must  be  added  under  a 
scilicet,  for  a  place  of  triaJ. 
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TRAN8ITORT* 

1.  Lessor  ▼•Leasee. 

3.  Lessee  ▼.  Lessor. 

3.  Assignee  Of  Reversion  v.  Lessee,  stat  3£  H.  8.  c.  34. 
Tbursby  ▼.  Plant.  1  Saund.  237. 

'  4.  Lessee  v.  Assignee  of  Reversion,  stat.  32  H.  8.  c.  34. 

LOCAL. 

5.  Lessor  v.  Assignee  of  Lessee,  Stevenson  v.  Lambarn, 

2  East,  575. 

6.  Assignee  of  Lessee  v.  Lessor. 

7.  Assignee  of  Reversion  v.  Assignee  of  Lessee ;  Barker  v. 

Damer,  Carth.  182.  Salk.  80. 

8.  Assignee  of  Lessee  v.  Assignee  of  Reversion. 

The  circumstance  of  rent  being  made  payable  in  a  different 
county  from  that  in  which  the  lands  lie,  will  not  affect  the 
locality  of  an  action  of  covenant  for  non-{Miyment  of  such 
rent*. 

It  is  to  be  observed,  however,  that  where  the  action  is 
local^  although  it  be  brought  and  tried  in  a  wrong  county, 
yet  the  defect  will  be  aid^  after  verdict,  by  stat  16  and  17 
Car.  2.  c  8. 

It  must  appear  on  the  face  of  the  declaration  S  that  defend- 
ant covenanted  by  deed ;  for  where  plaintiff  declared  that 
defendant  j:)er  quoddam  scnptum  suum  factum  apud  West- 
minster concessit^  4r<^.  it  was  holden  bad;  because  scriptum 
did  not  import  a  deed,  and  factum  being  joined  to  apud 
Westminster,  rendered  it  impossible  to  be  taken  as  a  sub- 
stantive (46). 

As  this  action  is  brought  on  a  deed^,  with  the  exepution 
of  which  defendant  is  charged,  plaintiff  must  make  a  profert 
of  the  deed  in  the  declaration,  and  bring  the  deed  into  court, 

g  Backer  t.  Darner,  Salk.  80.  i  Mooke  ▼.  Jooet,  Str.  S14.    See  alto 

h  Mayor  of  London  ▼.  Cole^  7  T.  R.        BouthweU  ▼.  Brown,  Cro.  Eliz.  571. 
583.       '  k  Tboreaby  y.  Sparrow,  B.  R.  £.  16 

Geo.  2. 1  WU«.  16. 2  Str.  1186.  8.  C. 

> 

(46)  Reynolds,  J.  said,  that  it  had  been  holden  well  enough  to 
call  it  /ocfum,  mdentura,  scnptum  indentatumf  because  they  im* 
plied  the  circumstance  of  sealing  and  delivering. 
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in  order  that  Ihe  court  may  see  whether  it  be  executed  accord* 
ing  to  law.  Profert  being  made,  defendant  is  entitled  to  craye 
oyer»  and  the  court  cannot  then  dispense  with  oyer,  although 
plaintiff  make  an  affidavit,  that  he  has  searched  for  the  deed, 
and  cannot  find  it  any  where  (47)« 

Every  deed  is  supposed  to  be  executed  the  same  diy  that 
it  bears  date^  But  thou^  the  deed  appear  on  the  face  of  it 
to  have  been  made,  that  is,  written  on  one  day,  yet  if  iu  truth 
it  were  delivered  on  a  subsequent  day,  that  may  be  shewn  by 
averment 

A  declaration  in  covenant  stated  that  the  deed  was  indented^ 
made^  and  concluded  ^  on  a  day  subseauent  to  the  dav  on 
which  the  deed  itself  was  stated  on  the  face  of  it  to  hare  beeu 
indented^  made^  and  concluded ;  it  was  holden,  that  such  al- 
legation was  no  more  inconsistent  with  the  deed,  than  if  it 
had  been  alh^ed  that  it  was  sealed  and  deliTered  on  a  day 
subsequent ;  that  it  was  quit€  immaterial  when  it  was  indented 
and  equally  ao  when  it  was  made^  by  which  might  be  under- 
stood when  it  was  written  ;  the  only  material  word  was  con^ 
eluded,  and  ft. deed  could  ofily  be  said  to  be  concluded  when  it 
veaa  delivered.  The  time  of  ddiveriae  wis  the  importaiit 
time  when  it  took  effect  as  a  deed ;  and  from  the  preceding 
case  of  Stone  v.  Bale,  it  appeared  that  the  delivery  might  be 
after  the  date. 

In  fmraiiig  the  deckration,  it  is  not  neceflaanr  to  set  fofth 
the  pnivisioos  of  the  deed  in  letters  and  words,  it  wUl  be  nuf* 
ficient  to  state  the  substance  and  legal  effect.    Neither  is  it 

k  Stone  V.  Bale,  3  Lev.  348.    8ee  alio        1  Hall  v.  Cazenove,  4  Eatt*t  R.  477. 
Ooddard*!  case^  2  Rep.  4  b. 

(47)  In  Read  v.  BroolimaD,  3  T.  R.  151.  in  a^lea  in  bar  to  an 
avowry,  plaintiff^  instead  of  making  a  piofert,  pleaded  that  the 
deed  was  lost  by  time  and  accident.  On  special  demurrer  this  aver- 
ment was  holden  good,  per  Kenyon,  (J.  J.,  Ashhurst,  J.,  and 
Bulleir,  J^^^Girose,  J.  dissentiente ;  but,,  in  pleading  a  lost  deed, 
it  is  necessary  to  set  forth  the  supposed  names  of  the  parties  to  the 
deed  and  the  date.  Hendy  v.  Stephenson,  10  East,  55.  If  the 
deed  has  been  destroyed  by  fire,  it  may  be  so  alleged  as  an  excuse 
for  the  non^production  of  it,  as  in  -Routledge  v.  Bnrrel,  1  H.  Bl  254. 
where  the  plaintiff  declared  that  by  a  cerfain  deed  poll  made,  &c. 
(which  saia  deed  poll  was  casually  burnt  and  destroyed  by  the  fire 
thereinafter  inentioned.)  But  if  profert  be  made  iu  the  declaration, 
the  deed  must  be  produced ;  for  the  plaintiiF,  so  declaring,  wilt 
not  be  permitted  to  give  evidence  of  the  destmction  of  the  deed.,  or 
of  its  being  in  the  hands  of  the  defendant.  Smith  %  Woodward, 
4  East*s  R.  585. 
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Tieoessaiy  to  set  fortti  all  the  pAirieiom  of  tbe  deed ;  staitng 
soch  parts  as  are  necetaary  to  entitle  die  plaintiff  to  lecoYer 
will  toe  auficient  (48)4 

Hence  in  coveitant  on  a  mortgage  deed*,  the  couit  ii^M^ 
opinion,  that  it  was  snfficieat  for  the  (ytBintHT  tio  sMI  forMi  in 
his  declaration,  that  defendant  by  a  cerbaih  iMehtuHe,  bad 
demised  certain  premises  therein  mentioned  (not  s|>ek:^ying 
the  premises,)  snfoject,  among  other  things,  to  such  a  proviso; 
then  setting  out  the  substance  of  tbe  covenant  foir  ttie  jfMiymaM 
of  the  money,  and  breach  for  tbfe  non«payAient 

If  tbe  deed  on  which  plaintiff  declares  contain  a  proviso*, 
operating  bv  way  of  defeasance  of  the  covenants,  tne  plain- 
titf  is  not  ooliged  to  state  such  proviso  in  his  declaration  ;  if 
the  defendant  means  to  rely  on  it,  it  is  incumbent  on  him  to 
shew  it. 

It  is  sufficient  to  say  ^'  whereas  by  a  certain  indenture,  &c. 
it  is  witnessed,  &c/'  without  a  direct  affinnatioD%  that  by 
such  an  indenture  defendant  covenanted  (49)4 

In  cbvejiant  by  husband  of  reversioner  in  fee%  be  must 
declare  on  a  seisin  in  fee  in  himself  and  his  wife,  in  ri^ht  of 
his  wifa  If  he  state  that  he  is  seized  of  tbe  revenion  m  hia 
demesne  as  of  freehold,  it  will  be  bad  on  special  demurron 

Of  the  BttacK.^'^h^  breUch  Aligned  ought  to  be  co-ex'^ 
tensive  with  the  import  and  effect  of  die  covenailt;  but» 

m  Dmubtt  ▼•  Lard  Wqrmovtb^  GoWp.  o  Buttiymt  ▼.  HdbiifttH  aclMfeil  M 

S65.  exTor  fiom  C  B.  in  B.  K.  T.  17  Jac. 

a  EUiott  ▼.  Blake,  1  Lev.  88.  T.  Raym.  Cro.  Jac.  537. 

66.  8.  C.  p  Myblank  ▼.  HawMlM,  ]>oagL  SM. 


(48)  this  fole  ought  to  be  sttictty  adherckl  to,  as  well  to  prerKM 
the  exteoBion  of  the  recoid  to  an  ^nreasonabte  l^i^th,  as  to  avoid 
the  danger  resultii^  to  the  party  setting  forth  the  deed,  from  vari- 
aoces  and  formal  objeetions.  In  Dundas  v.  Lord  Weymouth, 
Cowp.  665.  the  court  said,  they  would  animadvert  upon  any  future 
iastaDce  of  putting  parties  to  the  enormous  expeiice  of  settih^  out 
deeds  at  length,  or  superfluous  parts  of  them.  And  in  Price  v. 
Fletcher,  Cowp.  727.  wnere  the  plaintiff  in  an  aaion  fbr  breach  of 
covenant  for  quiet  enjoyment  unaer  a  lease,  had  set  otit  the  whole 
lease  verbatim,  it  was  referred  to  the  mtESter  to  iMke  ent  the  su- 
perfluous matter  in  the  declaration  with  costs.  See  1  Williams's 
Saunders,  233.  n.  (2).  where  the  leamckl  Serjeant  has  giv^n  »eon^ 
cise  form  of  declaration  in  covenant  for  ton-payment  of  rent. 

(49)  The  court  said,  that  there  was  a  differenoe  between  dech^ 
rations  and  bars  in  this  respect;  for  in  the  declatation,  *^  it  is  wit- 
nessed," was  suflicient  to  indbte  the  action  and  afiign  the  breach. 
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wbere  the  covenant  is  general  <,  the  breach  may  be  asBigned 
as  generally  as  the  covenant ;  and  it  is  sufficient,  if  it  negative 
the  words  of  the  covenant :  as  wbere,  on  a  covenant  in  an  in- 
denture of  lease,  that  defendant  had  full  power  and  lawful 
authority  to  demise,  the  breach  assigned  was,  that  defendant, 
at  the  time  of  making  the  said  indenture,  had  not  full  power 
and  lawful  authority  to  demise  the  premises  according  to  the 
form  and  effect  of  the  indenture :  after  verdict  for  plaintiff, 
and  judgment  in  B.  R.  on  error  in  the  Exchequer  Chamber, 
it  was  ODJected,  that  it  was  not  stated  in  the  declaration,  who 
had  title  to  the  premises  at  the  time  of  making  the  indenture ; 
but  it  was  resolved,  that  the  assignment  of  the  breach  was 
good ;  because  it  had  pursued  the  words  of  the  covenant  ne- 
gative ;  and  that  it  lay  more  properly  in  the  notice  of  the  les- 
sor what  estate  he  himself  had  in  the  land,  than  in  the  lessee, 
who  was  a  stranger  to  it :  and  therefore  defendant  ought  to 
have  shown  what  estate  he  had  in  the  land  at  the  time  of  the 
demise  whereby  it  might  have  appeared  to  the  court,  that  he 
had  full  power  and  authority  to  demise. 

So  where  in  covenant',  the  declaration  stated,  that  plain- 
tiff by  indenture  let  to  defendant's  testator  a  bouse  for  years, 
and  the  lessee  covenanted  to  repair  it  well  from  time  to  time, 
during  the  term,  and  at  the  end  of  the  term  to  leave  the  same 
well  repaired ;  and  the  breach  assigned  was,  that  the  lessee 
did  not  leave  it  well  repaired  at  the  end  of  the  term :  an  ex- 
ception was  taken,  because  the  declaration  did  not  shew  in. 
what  point  the  house  was  not  well  repaired :  but  it  was  over- 
ruled; for,  the  breach  being  according  to  the  covenant,  it  was 
sufficient:  but  if  the  defendant  had  pleaded,  that  at  the  end 
of  the  term  he' delivered  it  up  well  repaired,  then  if  the 
plaintiff  will  assign  any  breach,  he  ought  particularly  to 
show  in  what  point  it  was  not  well  repaired,  so  as  the  de- 
fendant might  give  a  particular  answer  thereto. 

In  covenant  by  a  master  against  his  servant',  on  a  covenant 
not  to  buy  or  seU  without  the  master^s  leave,  within  two 
years ;  the  breach  assigned  was,  that  defendant  had  diversis 
diebns  et  vicibus^  between  such  a  day  and  such  a  day,  sold  to 
H.,  and  to  several  other  persons  unknown,  goods  to  the  value 
of  lOOl.  Issue  upon  this,  and,  after  verdict  for  plaintiff,  it 
was  moved  in  arrest  of  Judgment,  that  the  breach  was  uncer- 

q  Salmon  ▼.  Bradihaw,  0  Rep.  60.  b.  t.  Cook,  1  Raym.  107.    Rawlins  v. 

Cio.  Jac.  304.  S.  C.     See  alto  to  the  Viocent,  Caxth.  124. 

same  effect.  Mascot  ▼.  Ballet,  Cro.  r  Hancock  t.  Field  and  others,  exe- 

Jac.  369.  Brigitock  f.  Stanaioii,  Ld.  cutocs  of  Gioach,  Cio.  .lac.  170, 171. 

Raym.    106.     Proctor  ▼.  fiuidet,  3  s  Fatrow  y.  Chevalier,  Salk.  139.  cited 

Ler.  170.  3  Mod.  69. 3.  C  Boscawen  8  East,  84.  S  T.  R.  459 
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tain^  to  the  times  and  persons;  Holt,  C.J.  said,  that  in  coee- 
nant  (50)  it  was  sufficient  if  a  general  breach  was  assigned ; 
and  that  the  breach  in  question  was  certain  enough  ;  for  it 
was  so  described,  that  it  another  action  were  brought,  the 
defendant  might  plead  a  former  recoveiy  for  the  same  cause, 
and  aver  this  to  be  the  same  selling.  Gould,  J.  agreed,  that 
the  action  bein^  only  for  damages,  it  was  well  enough.  Jndg* 
ment  for  plaintifT. 

Plaintifi*  declared  that  defendant  covenanted  to  allow  plain- 
tiff  Zs,  for  every  auire  of  paper  he  should  copy S  and  assigned 
for  breach,  that  he  copied  four  quires  and  three  sheets,  for 
which  &s.  and  3d.  was  due,  which  defendant  had  not  paid. 
On  writ  of  error  after  verdict,  and  judgment  for  plaintiff  in 
C.  B.,  it  was  moved,  that  there  could  not  be  any  apportion- 
ment in  this  case,  for  the  covenant  was  to  allow  plaintiff  2s. 
for  copying  a  quire,  but  not  pro  raid,  for  which  cause  the 
judgment  was  reversed.  But  it  seems  that  on  demurrer  this 
objection  would  not  avail  the  defendant,  because  in  that  case 
the  plaintiff  might  remit  his  claim  for  the  odd  sheets,  and 
enter  up  judgment  for  the  residue,  in  conformity  to  the  rule 
laid  down  in  Incledon  v.  Crips,  Salk.  658.. recognised  in  Buck- 
ley V.  Kenyon,  10  East,  143.  and  infra,  that  where  the  sum 
demanded  does  not  depend  on  the  deed  itself,  but  upon  mat- 
ter extrinsic,  there  may  be  a  remittitur ;  because  the  variance 
is  not  inconsistent  with  the  deed. 

In  covenant  the  breach  assigned  was  for  non-payment  of 
rent  on  different  days  *,  which  amounted  to  a  certain  sum^  and 
the  plaintiff  had  made  a  mistake  in  calculating  the  sum,,  it 
was  holden  good ;  because  in  this  action  the  whole  shall  be 
recovered  in  damages,  and  the  plaintiff  shall  not  have 
damages  according  to  his  summing,  but  according  to  the 
matter. 

The  plaintiff  declared  on  an  indenture  of  demise  for  years 
of  certain  coalmines'  reserving  a  fourth  {Mirt  of  the  coal 
raised,  or  its. value  in  money,  at  the  election  of  the  lessor; 
but  if  the  fourth  part  fell  snort  of  the  annual  value  of  400L 
then  reserving  sucn  additional  rent  as  would  noiake  up  that 
annual  sum,  to  be  rendered  on  the  first  day  of  every  month 

t  Needier  t.  Onett,  Aleyo,  9.  x  Backlty  r.  Ktojon,  10  EmI,  139. 

tt  Fiurer  ▼.  SneUing,  1  Roll.  Rep.  335. 


(50)  Secos  in  debt  on  bond  to  perfofm  eovenants,  and  debt  for  a 
penalty  on  a  statute ;  there  a  precise  breach  mutt  be  shewn.  Lend 
Raym.  107. 
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i9  6apb  ywr  q(  flue  tem,  by  ei]u?l  poGtioos;  immI  that  the 
'l^iitiff  ^iaol^to  be  pjoMl  4o  moqey ;  the  breach  i^igned  was 
that  900I.  d'the  r^i^  roaerved  for  t^o  yean  and  tkr^e  mwuks 
.wps  lya  4Mrrean  On  general  ^enwrrer,  it  was  ol:;|ecte^,  that  tbe 
4nMt  be^Dg  reaerved  yearly^  the  breach  wa«  not  weU  assigned, 
jipasinui^  as  it  mdiided  a  £rf<^ictti  of  a  ye^r ;  but  the  court 
OFeCuled  ttbe  .(iewun^r^  obse^viog,  that  i^  could  not  be  aus^ 
tained  on  the  constructioa  of  the  covenant ;  for,  though  it 
apoke  pf  an  annual  sum  of  400/*  to  be  made  up  in  case  the 
proportion  of  coal  reserved  ^ould  fall  short  of  tnat  sum,  yet 
the  rent  was  to  be  rendered  monthly.  But,  even  admitting 
lit  to  be  a  yearly  rent,  the  excess  for  the  three  months  might 
be  remitted,  and  judgment  givqn  for  the  residue ;  and  Bay  ley, 
J.  cited  Incledon  v.  Crips,  Salk.  658.  and  9  Lord  RayoL  81(1. 
aa-^P  authority  in  point  as  to  the  remittitur. 

W,b€)ve  Jefsae  ^xivenanted  fqr  himself  and  his  s^saigna  to 
fdla»t a  qertaip  nnmber  of  tpeefi^  every  year'',  And  the  hreach 
wasj^bat  defeiHlant  had  o^lected  to  do  it;  |t,was:boid^n 
if^fficieikt,  withoqtjneigativiag  that .l^is  assigns  had  4one  it,  fpr 
ibe  59Quxt  will  not  intend  m  aasignfoent. 

A  4lemaffrer  (for  «nii^iider  of  breaches  must  be  to  the 
•«^hoie  dedkiration,  and  net  to  .the  breach  alope  which  is 

4Diii 


As  to  the  necessary  averments  in  actions  for  breach  of  co- 
venant, for  quiet  enjoym^t,  see  ante.  Sect  III.  6. 

I  shall  now  proceed  to  expfaip  t^e  nature  of  dependent 
covenants  and  conditions  precedent,  cpncurrent  acts  or  cove* 
pants,  and  mutual  or  independent  covenants,  subjoining  to 
each  division  such  capes  as  appear  to  afford  the  best  illustra- 
tion of  the  subject  nnder  consideration.  And  first,  of  de- 
pendent covenants  and  conditions  precedent 

Cowtiiions  pri^cedent— -If .  A.  covenants  to  do,  or  to  abptain 

irotti  doing,  a  ceftain  act,  in  consideration  (5t)  of  the  prior 

perfornMince  of  some  act  or  covenant  on  the  part  of  ^.\  A.*s 

'  ^yepant  is  termed  a  dependent  fxyvenant,  b^use  B.*s  riglit 

;  of  suing  A.  fqr  a  breach  of  this  covenant  depends  upon  Bie 

{>rior  perfonpance,  or  that  which  the  law  considers  as  equiva- 
ent  toperfonnance  of  the  act  or  covenant  to  be  performed 
i4^;J^i»JAd  tbepcior  ^aqt  ,pr  fx>venant,  pn  the  fmMfiy  b^ipg 

jr  Oyte ▼.  Ellis,  Str.  ass.  z  KingdoDT.NotUe,  IMaokand  Sel- 

wyii,9SS. 


(51)  It  is  not  necessary  that  it  should  he  stated  in  terms  to  be  **  in 
consideration  of;**  if  the  manifest  intention  be  so,  it  is  sufficient 
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in  the  Mture  of  a  condftton  precedent^  is  teehaicaUy  tenaed 
a  condition  pracedent,  the  performance  ^bepei>f  ramt  4e 
shewn  by  B.,  in  order  to  entitie  him  to  recover  daoMges 
agakisl  A.tdtj' 

The  following  cases  *wiH  ilhi^rtrate  the  ntfture  of  4i depend- 
ent  covenant  and  condition  precedent,  and  rtie  reader  floay 
collect  from  them  the  rules  by  which  the  eovnts  haF^  guided 
their  decisions  on  this  subject 

The  plaintiff  declared  %  that  'defendant  by  deed  poll  (53) 
^reed  with  plaintiff,  that  he,  defendant,  would  accept  of 
the  plaintiff  a  quantity  of  South  Sea  stocky  so  soon  as  the  re- 
ceipts should  be  delivered  out  by  the  company,  and  would 
pay /or  the  same  such  a  sum  on  a  certain  day,  next  after  the 
date  of  the  deed,  and  then  averred  that  defendant  did  not  pay 
the  motley  at  the  day :  on  general  demurrer,  beoanse  the 
plaintiff  had  not  ttvevred  an  assignment  ef  the  stock,  or  a  ten* 
der,  Pratt,  C.  J.  delivering  the  opinion  t>f  the  court,  said,  that 
the  intent  of  the  parties  appeared ^toibe,  that  one  slioakl  ba^ 
the  mdney,  and  the  other  the  stock;  tmd  not ^ Chat  <eitber 
should  perform  his  part  of  the  agreement,  and  lay -himself  at 
the  mercy  of  the  otiher  for  the  equivalent;  that  this  wa84Mit'-a 
covenant  entered  into  by  both  parties,  upon  whiefa  each^  wMid 
hfive  his  mutual  remedy,  but  tt  was  the  deed  poll  cf'tbe  'de- 
fendant only;  and,  therefore,  though  tipondevtvenF^r tender 
-of  the  stodc,  the  plaintiff  would  have  his  remedy  for  thevmp- 
ney,  yet  the  defendant,  on  Hbe  otheraide,  upon  paytnestof 
tlie  money,  would  not  'have  any  remcfdy  to  comprt  the  -deli- 
very of  the  stock,  and  therefbre  'he'tlhMild  not  be  obliged  tto 
pay  the  money  until  the  consideration  for  wbfdi  it  was  paya- 
'ble  was  performed :  ktiat  the word'T^ro ^ouldeithei^'bea  oop- 
dition  precedent  or'snbsec][uenft,  as  vrould  best  answer  Ibe  in- 
tent dfthe  patties ;  and  fn  this  caae4t  muatbea 


(52)  k  TOfff  pe  remarked,  that  if  the  act,  undertaken  to  be 
done,  is  dispensed  with  >y  the  otherpar^  it'is  snffictent  so 'to 
state  it  on  the  record.  Per  Buller,  J.  in  Uotham'  v.  EaiTt'  In<fia 
Camnsny,  nrmg,  2ZB.  See  .anaxezment  to  thu  ^ect  in  Jones  v. 
Barkiey,  Dong.  684. 

/(53)  InfWrJUi^^  stateoMit  df  "die  eaie^^.  569.4t,ii«atdloliave 

'4eeii  by  Vnting indented;  'but  4t  4s  evidatit  ftMn'ciiie  reasoning.fof 

^  6Dilrt,  even-m^Btrange'tsee  p.  87'L)>tlMicil  MSJaidaedxpoiL  >  See 

^'S.  t.  8  ifod/40.'\mere  ituM»|^ly^Mid^to^ihwfe:dbaM»an 

action  of  eorvtaant  on  m^ieed  poll. 


51«  C»VENANT. 

precedent^  because  otherwise  the  inteottoo  of  the  defendant 
^  have  the  stock  for  his  money,  could  never  take  effect 
Judgment  for  defendant  (54). 

In  covenant  against  a  lessee  for  not  repairing  ^»  the  decla- 
ration stated*  that  by  indenture  the  defendant  covelnant^  to 
repair  the  demised  premises,  and  at  the  end  of  the  term  to 
surrender  up  the  same  in  good  repair,  the  lessor  (the  plaintiff) 
finding  timber  sufficient  for  such  repairs:  the  breach  assigned 
was  for  not  repairing;  the  defendant  pleaded*  that  the  plain- 
tiff did  not  find  timber  sufficient:  on  demurrer,  it  was  ad- 
judged, that  the  finding  the  timber  was  a  thing  in  its  nature 
necessary  to  be  done  first,  and  therefore  a  condition  prece- 
dent, the  performance  of  which  ought  to  have  been  averred 
in  the  declaration. 

So  where  in  a  covenant  on  an  indenture  of  lease  for  seven 
years,  for  non-payment  of  rent  ^,  it  appeared  that  the  lease 
contained  the  usual  covenants,  that  the  lessee  should  pay 
rent,  repair,  &c.,  and  a  proviso,  that  if  the  lessee,  at  the  end 
of  the  first  three  or  five  years,  should  be  desirous  of  quitting, 
and  should  give  six  months'  notice  thereof,  before  the  esqsi- 
ration  of  the  first  three  or  five  years,  then,  from  and  after  uie 
expiration  of  the  first  three  or  five  years,  and  payment  of  all 
rents,  and  performance  of  the  covenants  on  the  part  of  the 
lessee,  the  indenture  should  be  void ;  it  was  holden  that  the 
payment  of  rent,  and  performance  of  the  other  covenants,  by 
the  lessee,  were  conditions  precedent  to  the  lessee's  deter- 
mining the  term  at  the  end  of  the  first  three  years,  and  that 
merely  giving  six  months'  notice,  expiring  with  the  first 
three  years,  was  not  sufficient  for  that  purpose ;  Lord  Ken- 
yon,  C.  J.  observing,  that  it  had  frequently  been  said,  and 
common  sense  seemed  to  justify  it,  that  conditions  were  to 
be  construed  to  be  either  precedent  or  subseauent,  according 
to  the  fiiir  intention  ,of  the  parties,  to  be  collected  from  the 
instrument;  and  that  technical  words,  if  there  were  any  to 
encounter  such  iiitention,  (and  there  were  not  in  this  case) 
should  give  vmy  to  that  intention :  that  it  was  impossible  to 

b  ThoBUt  ▼.  CadwiUidtf,  WUles,  49S.  affirmiiif  Judgnent  of  C.  B.  6  T.  R. 
e  Portor  ▼.  Skepbeid,  B.  E.  B.  36  G.  3.        665. 


(54)  Piatt,  C.  J,  pbserved  also,  that  the  difference  betvreen  a 
mntULl  covenant  and  a  deed  poll  was  taken  and  allowed  in  Pordage 
V.  Cole,  1  Skamd*  320.  where  the  court  were  of  opinion  that  the  oe- 
fendantliad  hit  remedy;  **  otherwise  (lays  the  book)  it  would  have 
been  if  the  deed  had  been,  the  wards  of  the  dtfendant  9n/y." 
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read  this  lease,  without  seeing,  that  the  parties  intended,  that 
the  tenant  should  do  etery  thing  required  of  him,  before  he 
could  put  an  end  to  the  lease* 

So  where  by  a  policy  of  assurance  against  fire  it  was  sti- 
pulated', that  the  assured  sustaining  any  loss  by  fire  should 
procure  a  certificate  of  the  minister,  churchwardens,  and  of 
some  reputable  householders  of  the  parish,  importing  that 
they  knew  the  character  q£  the  assured,  and  believed  that  he 
had  sustained  the  loss  by  misfortune,  and  without  fraud  :  it 
was  holden,  that  the  procuring  such  a  certificate  was  a  con- 
dition precedent  to  the  right  of  the  assured  to  recover,  and 
that  it  was  immaterial,  that  the  minister  and  churchwardens 
wrongfully  refused  to  sign  the  certificate;  Lawrence,  J.  ob- 
serving, that  the  cases  were  uniform  to  shew,  that  if  a  person 
undertakes  for  the  act  of  a  stranger,  that  act  must  be  done 
(55).  See  Routledge  v.  Burrell,  1  H.  Bl.  254.  and  Oldham  v. 
Bewicke,  2  H.  Bl.  577.  n.  (a)  to  the  same  effect. 

So  where  in  covenant  on  a  charter  party^,  to  recover  the 
value  of  a  ship  against  defendant,  to  wnom  she  had  been  let 
to  freight,  for  the  purpose  of  carrying  government  stores  to 
America,  the  declaration  stated  a  covenant,  that  **  if  the 
ship  were  taken  during  the  time  she  was  in  his  Majesty's 
service,  and  it  should  appear  to  a  court-martial  that  the  master 
and  ship's  company  had  made  the  utmost  defence  .they  were 
able,  the  value  of  the  ship  should  be  paid  by  the  defendant;** 
and  then  averred  a  capture,  the  master  and  ship's  company 
having  made  the  utmost  defence  they  were  able,  and  that  it 
would  have  appeared  to  a  court-martial,  &c.  if  the  defendant 
bad  thought  proper  to  have  had  an  inquiry  made  in  that 
respect  by  a  court-martial.  The  defendant  pleaded,  that  it 
baa  not  appeared,  &c.  On  demurrer  to  the  plea,  the  court 
gave  judgment  for  the  defendant,  observing  that  the  charter 
party  annexed  an  express  condition,  that  it  should  appear  to 
a  court-martial,  &c.  and  therefore  the  plaintiff  was  bound  to 
shew  that  it  had  appeared,  ox  that  it  arose  from  the  fault  of 
the  defendant  that  it  had  not 

d  Wonlej  ▼.  Wood,  in  enor  iioin  C.  B.    •  Barig  t.  Mare,  B.  R.  Ml  22  G«o.  3. 
B.  R.  T.  36  Geo.  3.  6  T.  R.  710.  cited  in  arg^ument  in  HoUiain  r.  EaaC 

India  Company,  1  T.  R.  642. 

(55)  If  A.  be  bound  to  B.  to  pay  ten  pounds  to  C,  A.  tenders  *  to 
C.  and  he  refuseth,  the  bond  is  forfeited.  1  Inst.  208.  b.  If  a 
man  be  bound  in  an  obligation,  with  condition  to  enfeoff  B.  (who 
is  a  mere  stranger)  before  a  day,  the  obligor  doth  offer  to  enfeoff  B., 
and  he  refuseth,  the  obligation  is  a  forfeit,  for  the  obligor  hath  taken 
upon  him  to  evfetffhimf  and  hk  refusal  cannot  satisfy  the  condition, 
because  so  feoffment  is  made.  *  1  Inst.  209.  a. 
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So  where  in  covenant  on  a  charter  party  of  affreightment'^ 
whereby  the  plaintiff  let  his  ship  to  the  defaidant  to  freight 
from  Liverpool  to  W.,  and  back  to  Liverpool,  and  agreed 
that  the  master  should  take  on  board  a  cargo  of  salt  to  W., 
and  t&er  delivering  the  same  there,  should  take  on  board 
there  a  cargo  of  deals;  in  consideration  of  which  the  de- 
fendant agreed  to  pay  to  the  plaintiff,  **  in  full  for  the  freight 
for  the  said  voyage,  at  the  rate  of  so  much  per  standard  hun- 
dred for  deals  delwered  at  Liverpool^  &c. ;  the  freight  to  be 
paid  one-fourth  in  cash  on  her  arrival,  and  the  remainder  by 
an  acceptance  on  London  at  four  months*  date.'*   The  decla- 
ration then  averred,  that  the  ship,  after  carrying  the  cargo  of 
salt  to  W.,  took  on  board  there  a  cargo  of  deals,  &c.  and  pro- 
ceeded on  her  voyage  towards  Liverpool,  j^c  and  whilst  the 
ship  was  so  proceeding,  &c.,  and  after  she  had  performed  a 
great  part  ot  her  voya£|e,  but  before  her  arrival  at  Liverpool, 
on,  &c.,  the  ship  was,  by  the  force  of  the  winds  and  waves^ 
wrecked,  and  thereby  became  incapable  of  proceeding  any 
farther  'on  the  voyage,  by  reason  whereof  the  deals  were 
obliged  to  be  put  on  shore  for  the  preservation  thereof; 
**  which  said  deals,  so  unladen,  the  defendant  afterwards  ac- 
cepted, and  sold  the  same  to  his  own  use,  whereby  he  became 
liable  to  pay  to  the  plaintiff  a  proportionablejpart  of  the 
freight  for  the  carriage  of  the  said  deals  from  W.  to  Liver- 
pool, &c.;**  with  an  averment  that  a  proportionable  part 
amounted  to  such  a  sum.    And  the  breach  assigned  was  in 
the  non-payment  of  that  sum.    The  defendant  pleaded,  that 
no  part  of  the  cargo  of  deals  was  delivered  at  Liverpool,  ac- 
cording to  the  form  and  effect  of  the  said  charter-parfy.    On 
special  demurrer  to  the  plea,  assigning  for  cause,  that  the  de- 
fendant had  not  confessed  and  avoided  or  denied  the  matter 
alleged  in  the  declaration,  but  had  attempted  to  put  in  issue 
collateral  matters,  it  was  holden  that  the  plea  was  good ; 
Lawrence,  J.  observing,  that  when  a  ship  is  driven  on  shore, 
it  is  the  duty  of  the  master  either  to  repair  the  ship^  or  to 
procure  another,  and  having  performed  the  voyage,  he  is  then 
entitled  to  his  freight ;  but  he  is  not  entitled  to  the  whole 
freight,  unless  he  perform  the  whole  voyage,  except  in  cases 
where  the  owner  of  the  goods  prevents  him ;  nor  is  he  entitled 
pro  raid,  unless  under  a  new  agreement.    Perhaps  the  sub- 
sequent receipt  of  these  goods  by  the  defendant  might  have 
been  evidence  of  a  new  contract  between  the  parties  [56) ; 

f  Cook  ▼.  In^MDfltf  7  T.  881. 


(5G)  The  principal   cases  on  th^   subject  of  apportiofimeBt  of 
freight    are,    Lutwidge  v.  Grey,  D.  P.  2^  Feb.   1733.-rLqli«  v. 
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tiot  ketfe  the  plaintiff  hat  resorted  to  the  original  ii^reement, 
under  which  the  defendant  only  engaged  to  pay  in  the  event 
of  the  ship's  arriiptal  at  LiverpooU  That  event  has  not  hap- 
pened, and  therefore  the  pfaiintiff  cannot  recover  in  this  form 
of  action. 

By  charter-party  the  freighter  covenanted  to  pay  to  the  owner 
fi^ight  at  ana  after  the  rate  of  so  much  per  ton,  per  month, 
for  the  term  of  six  montiis  at  least,  and  so  in  proportion  for 
less  than  a  month,  or  for  such  further  time  than  six  months 
as  the  ship  miffht  be  detained  in  the  service  of  the  freighter, 
until  her  final  discharfi;e,  or  until  the  day  of  her  being  tost,  cap- 
tured, or  last  seen  or  beard  of:  such  freight  to  be  paid  to  the 
commander  of  the  ship  in  manner  following :  viz.  so  much  as 
might  be  earned  at  the  time  of  the  arrival  of  the  ship  at  her 
first  destined  port  abroad,  to  be  paid  within  ten  days  next  after 
her  arrival  there,  and  the  remainder  of  the  freight  at  specific 
periods :  it  was  holden*,  that  this  constituted  one  entire  cove- 
nant, and  that  the  arrivd  of  the  ship  at  her  first  destined  port 
abroad  was  a  condition  precedent  to  the  owner's  right  to  re- 
cover any  freight,  and  that  the  ship  having  been  lost  on  her 
outward  voyage,  the  owner  was  not  entitled  to  recover  freight 
at  so  much  per  calendar  month  to  the  day  of  the  loss. 

From  the  precedii^  cases  it  may  be  collected,  that  where- 
ever  there  is  a  condition  precedent  on  the  part  of  the  plain- 
tiflT,  performance,  or  that  which  is  equivalent  to  performance 

g  Gibbon  t.  Mendec,  2  B.  ft  A.  17. 


Lyde,  2  Burr.  982,  and  1  Bl.  R.  190.— Baillie  v.  Modigliani, 
Park's  Ins.  53. ;  but  not  reported  elsewhere.  These  three  cases 
are  stated  at  length  in  Abbott  on  Shipping.  The  case  of 
Luke  V.  Lyde  was  much  commented  upon  in  Cook  v.  Jennings, 
7T.  R.  381.  and  in  MuUoy  v.  Backer,  5  East,  316.  See  further 
on  the  same  subject.  Ward  v.  Felton,  1  East,  507.-*HuQter  v.  Prin- 

sep,  B.  R.  M.  49  G,  3.  10  East,  378 Liddard  v.  Lopes,  B.  R.  H* 

49  G.  3.  10  East,  526.— Ritchie  v.  AtktasoA,  post.  n.  (59).  Ckriaix 
V.  Rowe,  1  Taunt  300. — **  It  is  a  settled  rule  even  in  the  case  i^ 
desds,  that  if  there  he  a  condition  precedtnt  in  a  deed,  and  it  is  ntt 
performed,  and  the  parties  proceed  with  the  perfEmnanoe  of  ether 
parti  of  the  contract,  although  the  deed  cannot  take  effect,  the  law 
will  raise  an  implied  assumpsit.  Upon  this  gromid  freight  is  daily 
recovered  in  actions  of  assumpsit  on  implied  promises,  substituted 
for  the  charter-parties  by  deed.*'     Per  Cur.   in  Bums  v.  Miller, 

4  Taunt.  748.     But  see  a  limitation  of  this  remark  in  Schack  v. 
Anthony,   1  Maule  and  Selwyn,  573.    See  also  Pinder  v.  Wilks, 

5  Taunt.  612. 
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(57)»  must  be  allied  and  proved*  otherwise  the  action  cannot 
be  supported ;  and,  consequently*  the  defendant  may  plead 
non-i>Brformance  of  the  condition  precedent  in  bar  of  the 
plaintiflTs  action :  or*  if  the  averment  of  performance  be  en« 
tirely  omitted*  or  imperfectly  made  (58)  the  defendant  may 
take  advantage  of  it  on  demurrer. 

The  reader  who  is  desirous  of  pursuing  this  branch  of  the 
subject  further*  is  referred  to  the  analogous  cases  under  tit. 
Assumpsit,  ante  p.  1 08^-1 13.  To  the  cases  there  abvidged, 
the  following  may  be  added :  Hesketh  v.  Gray*  Say.  185.— 
Collins  V.  Gibbs,  3  Burr.  899.— Campbell  v.  French*  6  T.  R. 
300.  See  also  Smith  v.  Wil8on*.8  East*  437.  Storer  v.  Gor- 
don* 3  M.  and  S.  308. 

Having  thus  endeavoured  to  illustrate  the  nature  of  con« 
ditions  precedent*  I  shall  proceed  to  the  next  object  of  con- 
sideration* viz,  concurrent  acts  or  covenants. 

* 

Concurrent  Acts. — Where  reciprocal  acts  or  covenants  are 

to  be  performed  by  each  party  at  the  same  time*  they  are 
technically  termed  concurrent  acts  or  covenants;  and  in  this 
case,  as  well  as  in  the  case  of  dependent  covenants*  one  party 
cannot  maintain  an  action  against  the  other*  without  averring 
performance*  or  that  which  is  equivalent  to  performance*  of 
the  acts  or  covenants  to  be  performed  on  the  plaintiflTs  part ' 

As  where  in  covenant*  the  declaration  stated  \  that  by 
articles  of  agreement  under  seal*  the  plaintiff  covenanted  to 
convey  to  the  defendant*  on  or  before  the  1st  of  August*  1797» 
a  school-house  and  ground ;  and  on  or  before  the  24th  June, 
1796,  to  surrender  up  the  premises*  and  deliver  over  the 

h  Glaiebrodk  t.  Woodrow*  B.  R.  M.  40  Q«o.  3. 8  T.  R.  366.  cited  in  2  Bos.  Jt 

Pul.  N.  R.  236. 


f57)  **  Where  a  petaon*  by  doing  a  preYious  act*  woold  acquire 
a  right  to  a  debt*  or  doty ;  by  a  t^ider  to  do  the  previous  act*  if 
the  o^er  party  refuse  t6  permit  him  to  do  it*  he  acquires  the  right 
as  complete^  as  if  it  bad  actually  been  done/'  Atg,  Jones  v, 
BavUey*  Doug.  685,  cited  by  Lord  EUenborough,  C.  }.  deliyer- 
ingihe  judgment  of  the  court  inti Smith  v.  Wilson*  8  East*  4J3. — 
S<yif  the  j^intiff  has  been  dischaiged  by  the  defendant  from  the 
performance  of  the  condition*  the  action  may  be  maintained.  See 
Jones  V.  Barkley*  Douj^.  684.  So  where  the  plaiotiff  has  been 
prevented  from  the  performance  by  the  neglect  and  defiBiult  of  the 
defendant.     1  T.  R.  645. 

(58)  As  to  what  will  be  a  sufficient  averment  in  this  respect*  see 
Jones  V.  Barkley*  Doug.  684. 
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scholars  to  the  defendant ;  ^nd,  in  consideration  thereof,  the 
defendant  covenanted  to  pay  the  plaintiff  a  sum  of  nioney> 
ont>r  before  the  Ist  of  August,  17S7»  with  interest  from  the 
Ist  of  Januaiy  next  preceeding  the  said  1st  of  August;  the 
plaintiff  then  averred,  that  he  surrendered  up  the  premises  to 
defendant  on  the  24th  of  June,  1796,  and  delivered  over  the 
scholars ;  and  although  the  plaintiff  had  well  and  truly  per- 
formed every  thing  containea  in  the  articles  on  his  part,  yet 
defendant  had  not  paid  the  money  and  interest  The  de- 
fendant pleaded  that  he  was  ready  to  accept  a  conveyance  of 
the  premises,  and  at  the  same  time  to  pay  the  money  to  the 
plaintiff,  if  he  would  have  made  such  a  conveyance,  but  the 
plaintiff  did  not,  on  or  before  the  1st  of  August,  or  at  any 
time  since,  convey  the  premises  to  defendant.  On  demurrer, 
it  was  holden,  that  as  the  substance  of  the  consideration  to 
entitle  the  plaintiff  to  receive  the  money,  was  the  making  the 
"cdnv^ance,  payment  of  the  money  could  not  be  enforced, 
until  the  conveyance  was  made,  or  at  least  offered  to  be  made 
by  the  plaintiff ;  Lawrence,  J.  observing,  that  nothing  could 
be  inferred  in  favour  of  the  plaintiff  in  this  case  from  part 
'execution  of  the  contract;  oecause,  though  the  defendant 
was  to  be  put  in  possession  in  June,  1796,  and  the  money  was 
to  be  paid  in  August,  1797»  yet  as  that  also  was  the'time  fixed 
for  the  execution  of  the  conveyance,  it  was  plain,  that  the 
defendant  did  not  intend  to  part  with  his  money  until  bis 
title  was  secure. 

So  where  A.  covenanted  that  he  would,  on  or  before  a  cer- 
tain day^,  convey  land  to  B.,  by  such  conveyance  as  B.'s 
counsel  should  advise ;  in  consideration  of  which  B.  cove- 
nanted to  pay  A.,  at  ^or  upon  the  execution  of  the  convey- 
ance, a  certam  sum  of  money ;  it  was  holden,  that  A.  could 
not  maintain  covenant  against  B.  for  non-payment  of  the 
money,  without  shewing  that  he  had  conveyed,  or  that  he 
was  ready  at  the  day  to  h&ve  conveyed,  what  he  had  cove- 
nanted to  do,  and  that  he  had  done  every  thing  which  lay 
upon  him  to  do  for  that  purpose,  but  that  he  was  prevented 
from  so  doing  by  some  act,  or  omission,  or  n^lect,  on  the 
part  of  the  defendant 

Mutual  and  independent  Covenants. — ^Where  covenants  are 
mutual  and  independent,  one  party  may  maintain  an  action 
i^inst  the  other  for  a  breach  of  his  covenants,  without  aver- 
ring a  performance  of  the  covenants  on  his,  th^  plaintiff's 
part;  and  the  defendant  cannot  plead  non -performance  of 
such  covenants  on  the  part  of  the  plaintiff  in  bar  of  the 
(daintiff's  action  ^ 

i  Heaid  r.  Wadbam,  1  East,  610.  k  Dawson  t.  Myer,  Str.  713. 
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In  corenantoD  articles  of  agreement  ^  whereby  the  plain- 
tift\  who  was  master  of  a  vessel,  covenanted  to  make  use  of 
the  same  in  the  coal  trade,  for  the  defendant's  service ;  and, 
among  bther  things,  covenanted  that  during  twelve  calendar 
months  (the  time  the  vessel  was  hired  for)  be  would  pay  aii 
seamen's  wages  yearly;  in  consideration  whereof,  the  de- 
fendant covenanted  to  pay  the  plaintiff  4$/.  every  month 
during  the  year;- the  non-payment  whereof  was  the  breach 
assigned.  To  this  the  defendant  pleaded,  that  the  plaintiff 
did  not  pay  the  seamen  according  to  his  covenant;  on  de- 
murrer to  this  plea,  it  was  insisted  by  the  plaintiff,  that  these 
were  mutual  covenants,  and  that  though  the  words  were  *'  in 
consideration  thereof,"  yet  in  the  nature  of  the  thing,  this 
could  not  be  a  condition  precedent ;  for  the  payment  of  the 
seamen,  by  the  plaintiff,  was  to  be  yearly :  of  the  plaintiff, 
by  the  defendant,  monthly ;  so  that  from  the  manner  of  cove- 
nanting it  was  impossible  the  performance  of  the  act  to 
be  done  by  the  plaintiff  should  be  necessary  to  entitle  him  to 
an  action  against  the  defendant  for  not  doing  the  act  he  had 
covenanted  to  do ;  and  the  case  of  Thorp  v.  Thorp  was  cited, 
where  this  distinction  is  taken  by  Holt,  C  J.  in  the  resolu- 
tion of  that  case;  Judgment  for  the  plaintiff;  Lord  Hatd- 
wicke,  C.  J.  observing,  that  there  c6uld  not  be  any  condition 
precedent  here  for  the  reason  given ;  and  the  resolution  in 
Thorp  v.  Thorp  was  certainly  good  law ;.  for  these  cases  did 
not  depend  so  much  on  the  manner  of  penning  the  covenants, 
as  the  nature  of  them. 

It  was  agreed,  between  plaintiff  and  defendant"^,  by  inden- 
ture, that  m  consideration  of  5007.  plaintiff  should  instruct 
defendant  in  bleaching  materials  for  making  paper,  and  per- 
mit defendant,  during  the  continuance  of  a  patent,  which 
plaintiff  had  obtained  for  that  purpose,  to  bleach  aach  ma* 
terials  according  to  the  specification.  In  pursuance  of  tbi» 
agreement,  the  plaintiff,  in  consideration  of  2502.  paid,  and 
of  the  further  sum  of  9d0/.  to  be  paid,  to  the  plaintiff,  in  the 
manner  herein  after  mentioned,  covenanted  that  he  would, 
with  all  possible  exi^edition^  instruct  the  defendant,  in  the 
manner  of  bleaching  the  materials.  The  defendant,  in  con* 
sideration  of  the  plaintiff's  covenants,  covenanted  that  be 
would  on  or  before  the  25th  of  February,  1794,  or  sooner, 
in  case  plaintiff  should  before  that  time  have  sufficiently 
taught  defendant  in  bleaching  the  materials,  pay  the  plaintiff 
.the  further  sum  of  950/.    in   covenant  co  the  preceding 

1  KU880Q  ▼.  Colebj,  T.  7  Geo.  2.  B.  R.    m  Campbell  r.  JoaeiyB.  R.  H.  3S  G.  3. 

7  Mod.  236.  Leach^i  edit.  6  T.  R.  570.  | 
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agreement  the  breach  assigned  was,  tlie  non-payment  of  the 
250/.  Special  demurrer,  that  it  was  not  averred  that  plain- 
tiff  had  instructed  defendant  in  the  manner  of  bleaching  the 
materials.  Lord  Kenyon,  C.  J.  delivering  the  opinion  of  the 
court,  said,  that  whether  these  kinds  of  covenants  be  or  be 
not  independent  of  each  other,  must  certainly  depend  on  the 
good  sense  of  the  case.  If  one  thing  is  to  be  done  by  a 
plaintiff  before  his  right  of  action  accrues  on  defendant's  co- 
venant, it  should  be  averred,  in  the  declaration,  that  such 
thing  was  done.  ''  Where  there  are  mutual  promises,  yet  if 
one  thing  be  the  consideration  of  the  other,  there  a  perform- 
ance is  necessary,  unless  a  day  is  appointed  for  perform^ 
ance"  Per  Holt,  C.  J.  Salk.  113.  "  If  a  day  be  appointed 
for  the  payment  of  the  money,  and  the  day  is  to  happen  be- 
fore the  thing  can  be  performed,  an  action  may  be  brought 
for  the  payment  of  the  money,  before  the  thing  be  done,"  ib. 
1 71*  Upon  the  authority  of  these  cases,  the  judgment  of  the 
court  must  be  in  favour  of  the  plaintiff,  if  upon  the  true  con- 
struction of  the  deed,  a  certain  day  be  fixea  for  the  payment 
of  the  money,  and  the  thing  to  be  done  may  not  happen  until 
after.  The  plaintiff  in  this  case  covenants  with  all  possible 
expedition,  not  by  any  fixed  time,  to  instruct  the  defendant, 
and  in  consideration  of  the  plaintiflTs  covenants,  the  defendant 
covenants,  that  he  will,  on  or  before  the  95th  day  of  February, 
or  sooner,  in  case  the  plaintiff  should  before  that  time  have 
instructed  the  defendant,  pay  him  the  further  sum  of  250/. 
The  intent  of  the  parties  appears  to  be  that  the  payment  might 
be  accelerated,  but  should  not  in  any  event  be  delayed.  Judg- 
ment for  plaintiff.  N.  in  a  subsequent  case,  in  8  T.  R.  370« 
Kenyon,  C.  J.  speaking  of  the  preceding  case  of  Campbell  v. 
Jones,  said,  **  Tne  instruction  to  be  given  was  not  to  be,  and 
could  not,  in  the  nature  of  the  thing  be,  performed  at  the 
same  time  with  the  payment  of  the  money  by  the  defendant 
for  which  a  certain  time  was  limited,  whereas  no  time  was 
limited  for  giving  the  instruction  ;"  and  Lawrence,  J.  in  the 
same  report,  p.  374.  observing  on  this  case,  said,  ''  that  the 
instruction  might,  consistently  with  the  plaintiff's  covenant, 
as  well  be  given  after  as  beiore  the  time  specified  for  the 
payment  of  the  money ;  and  therefore,  it  was  not  necessary 
to  be  averred  in  an  action  to  recover  the  money'*  (59). 


(59)  I  cannot  dismiss  the  consideration  of  this  subject,  without 
takine  notice  of  a  class  of  cases,  in  which  this  principle  has  been 
•established ;  viz.  that  unless  the  non-performance  alleged  in  brbach 
of  the  contract  goes  to  the  whole  root  and  consideration  of  it,  the  co- 
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For  a  further  illustration  of  this  branch  of  the  sabject, 
Blackwell  v.  Nash,  Str.  555— WyvilL  v.  Stapleton,  Str.  615^. 
— Marttndale  v.  Fisher,  1  Wils.  88.  and  ante,  p.  117. 
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▼enant  broken  is  not  to  be  considered  as  a  condition  precedent,  but 
as  a  distinct  covenant,  for  a  breach  of  which  the  party  injured  may 
be  compensated  in  damages.  The  firrst  of  this  class  is  the  case  of 
Boone  v.  Eyre*,  which  was  stated  by  Lawrence,  J.  in  Glazebrook 
V.  Woodrow,  8  T.  R.  373.  as  follows.  The  plaintifF  hid  sold  to 
the  defendant  an  estate  in  Dominica,  wit|i  the  negroes,  under  the 
usual  covenants  for  a  g^ood  title,  quiet  enjoyment,  and  further  as- 
surance, in  consideration  of  a  sum  in  gross,  and  a  certain  annuity 
for  Hves,*which  the  defendant  covenatit^  to  pay,  **  he,  the  plaintiff 
well  and  truly  performing  all  and  singular  the  covenants,  clauses, 
recitals^  and  agreements,  in  the  said  indenture  of  sak  contained;" 
and,  in  bar  to  an  action  of  covenant  for  the  arrears  of  the  annuity, 
besides  assigning  breaches  of  specific  and  partial  covenants,  the 
defendant  by  his  fourth  plea,  pleaded,  ''that the  plamtiff,  at  the 
time  of  making  the  said  indenture,  had  not  in  himself  full  power, 
true  title,  and  good  and  lawful  authority,  to  bargain,  sell,  and  re« 
lease  the  said  plantation  and  negroes,  &c.  in  manner  and  form  as 
in  the  said  indenture  mentioned."  The  court  said,  it  would  be 
strange  if  such  a  defence  were  to  be  allowed,  when  if  any  one  ne* 
groe  on  the  plantation  were  proved  not  to  have  been  the  property  of 
the  plaintiff,  it  would  bar  his  action  for  the  annuity.  Lawrence,  J. 
having  thus  stated  the  case,  proceeded  to  observe,  that  the  judg- 
ment t>f  the  court  went  on  the  ground  that,  in  the  form  the  breaches 
were  assigned,  the  plea  did  not  necessarily  go  to  the  whole  of  the 
consideration  :  but  if  the  plea  had  been,  that  the  plaintiff  had  not 
any  title  to  the  plantation,  he  did  not  know  that  it  would  not  have 
been  held  sufficient.  Le  Blanc,  J.  observing  Upon  the  same  case, 
said,  '*  The  substantial  part  of  the  agreement  being  the  conveyance 
of  the  property  in  respect  of  which  the  annuity  was  to  be  paid, 
the  court  held  it  to  .be  no  answer  to  an  action  ror  the  annuity,  to 
say,  that  the  plaintiff  had  not  a  good  title  in  some  of  the  negroes^ 
which  were  upon  the  plantation;  because  all  the  material  part  of 
the  covenant  had  been  performed ;  and  the  plsuntiff  had  a  remedy 
Upon  the  covenant  for  any  special  damage  sustained  for  the  non- 
performance of  the  rest ;"  8  T.  R.  375.  The  case  of  Boone  v. 
r!yre,  was  recognized  by  Lord  Kenyon,  in  delivering  the  opiflion 
of  the  court,  in  Campbell  v.  Jones,  6  T.  R.  572,  573.  and  stated 
to  be  another  ground  for  giving  judgment  for  the  plaintiff  in  that 
case.  And,  in  the  case  of  Hall  v.  Cazenove,  B.  R.  H.  44  Geo.  3* 
4  Bastes  R.  483,  484,  Lawrence,  J.,  having  stated  Boone  v.  Eyre 
at  length,  applied  the  principle  of  the  decision  to  the  case  thei»- 
before  the  court*  The  doctrine  laid  down  by  Ld.  Bfansfieki,  id 
Boone  v.  Eyre,  1  H.  Bl.  273.  ji.  and  6  T.  R.  573.,  viz.  "  that  wher« 

•  Reported  but  imperfecUy,  in  2  Bl.  R.  131&  and  1  H.  B.  273.  a. 
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See  also  Boone  v.  Eyre,  2  BL  R.  1312.  and  Terry  ▼.  Duntze, 
S  H.  BL  389. 


mutual  covenants  go  to  the  whole  of  the  consideration,  on  both 
sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other  ^ 
but  where  the  covenants  go  only  to  a  part,  there  a  remedy  lies  on 
the  covenant  to  recover  damages  for  the  breach  of  it,  but  it  is  not  a 
condition  precedent  ;*'  was  relied  on  in  Ritchie  v.  Atkinson,  10  East, 
295.  There  the  master  and  the  freighter  of  a  vessel  of  400  tons 
mutually  agreed  in  writing,  that  the  ship,  being  every  way  fitted 
for  the  voyase,  should  with  all  convenient  speed  proceed  to  raers- 
bure;h,  and  there  load,  from  the  freighter's  lactors,  a  comfdete  cargo 
of  hemp  and  iron,  and  proceed  there^«ch  to  London,  and  deliver 
the  same  on  being  paid  trei^ht  for  hemp  £5  per  ton,  for  iron  5f.  a 
ton,  &c. ;  one  half  to  be  paid  on  right  delivery,  the  other  at  three 
months.  It  was  holden,  tnat  the  delivery  of  a  complete  caiso  vras 
not  a  condition  precedent,  but  that  the  master  mi^ht  recover  ueight 
for  a  short  cargo  delivered  in  London  at  the  stipulated  rates  per ' 
ton,  the  freighter  having  his  remedy  in  damages  for  such  short  de- 
livery. In  Havelock  v,  Geddes,  B.  R.  10  Eait,  555.  the  authority 
of  Boone  v.  Eyre  was  recognised  by  Ld*  Ellenborough,  C.  J.  deli- 
vering the  judgment  of  the  court.  And  in  Davidson  v.  Gwynne,  12 
East,  389.  where  freight  was  covenanted  to  be  paid  in  consideration 
of  several  things,  one  of  which  was  the  sailing  with  the  first  convoy; 
it  was  holden,  that  as  the  object  of  the  ccmtract  was  the  performance 
of  the  voyage,  which  in  this  case  had  been  performed,  the  sailing 
with  the  first  convoy  was  not  to  be  considered  as  a  condition  pre- 
cedent, but  as  a  distinct  covenant,  for  the  breach  of  which  the  party 
injured  might  be  compensated  in  damages.  It  was  holden  also, 
in  the  same  case,  that  the  covenant  for  the  right  and  true  deli- 
very of  the  goods  was  satisfied  by  the  delivery  of  the  entire  number 
of  chests,  sm  that  the  deteriorated  state  of  their  contents  afforded 
no  answer  to  this  action  for  the  recovery  of  .the  freight,  the  defen« 
dant  having  a  cross  action  to  recover  damages  for  that* 

Defendant  by  charter-party  covenanted  to  load  a  ship  at  Ja- 
maica with  a  complete  cargo  of  sugar,  and  to  pay  freight  for  the 
same  at  the  rate  of  10s.  6d.  per  cwt.  The  agent  of  the  defendant 
tendered  to  the  captain  a  cargo,  but  insisted  upon  his  signing  bills 
of  lading  for  it,  at  the  rate  of  10s.  per  cwt  '  The  captain  refused  to 
take  it  on  board  on  these  terms.  Lord  Ellenborough  held,  that  the 
defendant  was  liable  for  dead  freight.  Hyde  v.  Willis,  3  Camp. 
N.  P.  C.  202. 

By  a  charter-party  a  ship  was  described  to  be  of  the  burden  of 
261  tons,  and  tne  ireishter  covenanted  to  load  a  full  and  complete 
cargo:  it  was  holden,  that  the  loadmg  of  goods  equal  in  number; of 
tons  to  the  tonnage  described  in  the  charter-party  was  not  a  per- 
formance of  this  covenant ;  but  that  the  freighter  was  bound  to  put 
on  board  as  much  goods  as  the  ship  was  capable  of  carryii^  with 
safety.    Hunter  v.  Fry,  2  B.  &  A.  421 . 
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It  itmaint  only  to  add  a  similar  obaervation  to  tbat  which 
was  made  at  the  close  of  the  third  section,  tit  Assumpsit,  ante, 
p.  117.  viz.  that  there  are  DOt  any  precise  technical  words  re- 
quired to  constitute  a  condition  precedent,  or  a  dependent  or 
independent  covenant    Whether  a  condition  be  precedent  or 
subsequent,  or  a  covenant  be  dependent  or  independent,  must 
be  gathered  from  the  words  and  nature  of  tne  agreement, 
which  is  to  be  construed  accordinc;  to  the  intention  of  the  par- 
ties, as  far  as  that  can  be  collected  from  the  instrument;  and, 
however  transposed  the  covenants  may  be  %  their  precedence 
must  depend  on  the  order  of  time  in  which  the  intent  of  the 
transaction  requires  the  performance;    When  it  is  once  esta« 
blished;  that  the  stipulatieB  of  one  party  is  a  condition  prece* 
dent  to  the  performance  of  the  covenant  by  the  other  party,  it 
fdlows  as  a  necesMfy  consequence,  that  an  action  cannot  be 
maintained  unless  performance,  or  that  which  the  law  con- 
siders as  equivalent  to  performance,  be  averred  and  proved. 
But  where  a  right  of  action  is  once  vested  in  the  plaintiff  % 
liable,  however,  to  be  divested  by  the  non-performance  of  a 
condition  subsequent,  that  is  matter  of  defence  only,  and  must 
be  shewn  by  the  defendant 

n  Ptf  Lord  MtBtield,  G.  J.  m  Kins*    o  Hotiuun   v.    fiut  India  Comptnj, 
•ton  V.  PiettOD,  Doug.  600.  1  T.  R.  638. 
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VIL  Of  the  Phadingi. 

1.  Afxord  aa^d  Saldsfiuiiim, 

2.  Eviction 

3.  Infancy, 

4*  Levied  by  diitreu* 

5.  Nil  hedmU  m  Ceii«m«fi(u« 

6.  Non  e$tfachim» 

7.  iVbn  ir^regit  conventionem^ 

8.  Performance* 

9.  Release, 
10.  .Se<o/. 


1.  Accord  and  Satisfaction. 

Ace  ORB  with  satisfaction  is  a  good  plea  in  discharge  of 
damages  for  covenant  broken  [60). 

In  coTenant  sMinst  an  assignee  for  not  repairing  a  house  ', 
the  defendant  pleaded  accord  between  him  and  the  plaintiff, 
and  execution  thereof,  in  satisfaction  and  dischaige  of  the 
want  of  repairs ;  on  demurrer,  it  was  objected,  that  this 
action  of  covenant  was  founded  upon  the  deed,  which  could 
not  be  discharged  except  by  matter  of  as  high  a  nature,  and 
not  by  any  accord  o^  matter  in  pais :  but  it  was  resolved  by 
the  court,  that  the  plea  of  the  defendant  was  good;  and 
this  distinction  was  taxen :  where  a  duty  accrues  by  thb  deed, 
and  is  ascertained  at  the  time  of  making  the  writing,  as  by 
covenant,  bill,  or  bond,  to  pay  a  siim  of  money ;  in  that  case, 
the  duty>  which  is  certain,  takes  its  essence  and  operatioti 
originally  and  solely  by  the  writing,  and  therefore  it  must 
be  avoided  by  matter  of  as  high  a  nature,  although  the  duty 

p  Blake*s  case,  6  Rep.  43.  b.  Cro.  Jac.  99.  8.  C»  by  the  name  of  Alden  r.  Blague. 


•i-^ 


(60)  In  Snow  v.  Franklin,  Lutw.  35&  to  covenant  for  non-pav- 
ment  of  rent,  the  defendant  pleaded  acoord  with  satisfaction  or  the 
covenant,  before  any  breach.  The  plea  was  bolden  bad  on  demurrer. 
Sec  also  Kaye  y.  Waghom,  1  Taunt.  428.  S,  P. 
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• 

be  merely  in  the  personalty «  (61).  But  where  no  certain 
duty  accrues  by  the  deed»  but  a  wrong  or  subsequent  default, 
together  with  the  deed,  gives  an  action  to  recover  damages, 
which  are  only  in  the  personalty,  for  such  wrong  or  default, 
accord  with  satisfaction  is  a  good  plea,  as  in  this  case,  the  co- 
venant does  not  give  the  plaintiff,  at  the  time  of  making  it, 
any  cause  of  action,  but  tne  tort  or  default  in  not  repairing 
the  house,  together  With  the  deed,  gives  an  action  to  recover 
damages  for  the  want  of  reparation.  The  action  is  not 
founded  merely  on  the  deed,  but  on  the  deed  and  the  subse- 
quent wrong;  which  wrong  is  the  cause  of  action,  and  for 
which  damages  shall  be  recovered ;  and  in  eveiy  action  where 
compensation  is  demanded,  by  way  of  damages  only,  accord 
executed  is  a  good  bar.  - 

The  plaintiff  being  seised  in  fee  of  a  messuage  and  lands', 
one  parcel  of  which,  consisting  of  about  one-third,  lay  con- 
tiguous to  the  land  of  one  £•  P..  in  consideration  of  a  sum  of 
money,  aud  the  covenant  herein-after  mentioned,  by  inden- 
ture released  the  said  parcel  of  land  to  E.  P.  in  fee.  who  there- 
upon covenanted  for  herself  and  her  assigns,  that  she  would, 
from  time  to  time,  and  at  all  times  ther^ifter.  pay  one^third 
part  of  all  the  taxes  and  assessments  that  should  be  imposed 
on  the  said  messuage  and  land;  the  parcel  of  land  came  to 
the  defendant  by  assignment,  who  neglected  to  pay  the  one- 
third  part  of  the  taxes  for  several  years.  The  plaintiff  having 
declared  for  a  breach  of  covenant,  in  the  years  1759, 1760. 1. 
2.  '3.  4.  5.  and  6.  the  defendant  pleaded,  that  in  Michaelmas 
Term,  1766,  he  commenced  an  action  against  the  plaintiff, 
and  one  R.  J.,  for  certain  trespasses  committed  by  them  upon 
the  lands  and  goods  of  the  defendant;  and.  thereupon  after- 
wards, to  wit,  on  the  32d  January.  1767»  it  was  agreed,  (not 
saying  by  deed)  that  the  defendant  should  put  an  end  to  bis 
suit,  and  that  plaintiff  and  R.  J.  should  pay  a  certain  sum  of 
money,  and  c<»ts ;  and  that  the  plaintiff  should  relinquish  all 
damages  •and  demands,  which  he  then  had  against  the  de^ 
fendant ;  the  plea  then  averred,  that  the  defendant  did  not 

q  See  next  cue.  r  Rogen  ▼.  Fkyne,  MS3.  2  Wik.  27d. 

S.  C.  briefly  stated. 


(61)  A  collateral  agreement  by  parol  cannot  be  pleaded  to  inva- 
lidate a  claim  arising  upon  a  deed.  Hence  to  debt  on  bond,  con<iU- 
tioned  for  the  performance  of  an  award,  a  parol  agreement  between 
the  parties  to  wave  and  abandon  the  award  cannot  be  pleaded.—^ 
Braddick  v.  Thompson.  8  East.  344.  See  Thompson  v.  Brown. 
7  Taunt.  656.~Seller8  v.  Bickford,  8  Taunt.  31. 
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further  prosecute  his  suit  against  the  plaiittiiFand  R.  J.,  and 
prayed  judgment  of  the  action.  On  general  demurrer  to  this 
plea,  it  was  objected,  that  a  covenant  to  pay  money,  which 
was  by  deed,  could  not  oe  discharged  without  deed ;  and  of 
this  (pinion  was  the  court,  and  gave  judgment  for  plaintiff: 
Blake  s  case,  6  Rep.  44.  a.  was  cited. 

Covenant  by  the  heir  in  reversion*  against  executor  of 
tenant  for  life,  for  breach  of  covenant  in  testator,  in  not  re- 

f miring  the  house  demised ;  plea,  that  the  testator,  tenant'for 
ife,  died  on  such  a  day,  and  that  afterwards  it  was  agreed, 
between  the  plaintiff  and  defendant,  that  defendant  should 
quietlv  depart  and  leave  possession  to  the  plaintiff,  and,  in 
consideration  thereof,  the  plaintiff  agreed  to  discharge  him 
from  the  breach;  and  averred,  that  within  five  days  from  the 
day  of  agreement,  he  left  the  house.  On  demurrer,  the  plea 
was  holden  to  be  bad ;  for  the  time  was  not  fixed  by  the  terms 
of  the  agreement,  when  the  executor  ^should  depart ;  and, 
although  it  was  averred  that  he  departed  withib  five  days,  yet 
that  would  not  aid  the  first  uncertainty ;  for  the  agreement 
waa  the  foundation  of  the  whole,  which  ought  to  te  certain, 
when  it  should  be  performed. 

9.  Eviction. 

To  covenant  for  rent  arrear,  the  lessee  may  plead  *,  that  he 
was  evicted,  by  the  lessor,  from  the  demised  premises,  and 
kept  out  of  possession  until  after  the  rent  in  question  became 
due ;  for  an  eokfton  occasions  a  suspension  of  the  rent ;  but 
a  mere  trespass  will  not :  for  where  to  covenant  for  rent  ar« 
rear  for  a  dwelling-house*,  the  defendant  pleaded  that  the 
lessor  had  taken  away  a  pent  house,  fixed  to  the  dweUing- 
house,  and  part  of  the  demised  premises;  on  demurrer,  the 
court  held  that  the  fieu^t  stated  in  the  defendant's  plea  being  a 
mere  trespass,  for  which  the  defendant  might  have  a  remedy 
by  action,  would  not  operate  as  a  suspension  of  the  rent  (OS). « 

•  Saoilbfd  ▼.  CutcUfBe^  Telr.  1S4.  Rni-    a  Roper r.  Ua:!^^  T.  Jonei,  14S.  dted 
leU  T.  Do.  3  Ler.  189.  bj  Donning, in  Hunt  t.  Cope,  Cowp. 

t  Dalilon  T.  Sievo,  Ld.  Raym.  77.  242. 


(63)  Ahhough  rent  is  suspended  by  an  entry  into  part*,  yet  on 
a  demise  of  a  messuage  with  the  appnrtenancest  the  coveqaat  to 
TVfmir  is  not  suspended  by  an  entiy  mto  the  back  yard,  the  lessee 
remaming  in  possession  of  the  messuage.  Snelling  v.  Stag^  Bull. 
N,  P.  165. 

•  DoRdl  T..  Andrews,  Hob.  190. 
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It  is  to  b^  ohierved  *,  thut  if  a  teaant  would  exeuae  himaelf 
ifooi  payvitent  of  iwt  upon  an  evictioa  by  a  stimngior,  he 
must  shew  that  such  stranger  bad  a  good  title  to  evict  him : 
and,  in  Older  to  give  the  plaiiitiff  a  proper  opportunity  of 
contnvrertiog  su^  title,  ^e  defeadant  must  shew  partMni- 
larly  how  it  arises ;  for,  if  it  were  sufficient  to  allege  diat  the 
stranger  had  a  good  title*  a  single  issue  could  not  te  taken  on 
it;  and  as  the  legality^  as  well  as  the  fiict  of  the  title,  would 
be  complicated  together,  the  jujy  would  be  entangled  with 

auestions  of  law,  which  are  proper  for  the  consideration  of 
le  court  only.    To  avoid  this  inconvenience,  it  is  necessary 
that  the  title  should  be  specified. 

3.  Infancy. 

At  the  common  law,  infants  are  not  bound  by  eovenauts 
which  operate  to  their  disadvantage*  Henee  a  defendant  may 
insist  on  his  non-age,  as  a  defence  to  an  action  of  covenant : 
but  this  defence  must  be  pleaded  specially^  -and  cannot  be 
given  in  evidence  on  »an  est  facium.  The  stat  5  Eliss.  a  4. 
whereby  infants  are  enabled  to  bind  themseWes  apprentices, 
has  not  altered  the  common  law  aa  to  the  binding  force  of 
covenants  entered  into  by  infants,  at  least  where  the  cove- 
nants are  collateral  covenants.  This  point  appears  to  have 
been  doubted  formerly  ^,  but  was  fully  established  in  the  fol- 
lowing case : 

In  covenant  against  an  apprentice  for  departing  from  the 
plaintUTa  service*  without  itcenoe,  within  the  time  of  his 
apprenticeship ;  the  defendant  pleaded,  that  at  the  time  of 
making  the  mdenture  he  was  within  age.  On  demurrer, 
jndgment  was  fffven  fop  tiie  defendant;  tl^  court  being  una- 
nimous, that,  aTtboogh  an  infant  m%ht  voluntarily  bind  him- 
aelf an  apprentice,  and  if  he  continned  an  apprentice  for  seven 
years,  might  have  the  benefit  to  use  his  trade ;  yet,  neither 
at  the  common  law,  nor  bv  stat  &  Eliz.  c.  4.  did  a  covenant 
or  objifljalion  of  an  inftnt,  for  his  apprenticeship,  bind  him ; 
nor  did  any  remedy  lie  against  an  mfant,  upon  such  cove- 
nant («3)« 

X  Per  Lord  Hardwieke,  C.  J.  in  JMan    y  Flenii^f  ▼.  KtnsiH  Winoh,  09^  Hlitt. 
T.  Twells,  B.  R.  M.  9  Geo.  2.  MSS.        63. 8.  C.  E.  T.  21  Jac. 
•adCa^Twy  tianl«.iyai>  s  Oylbett  v,  FWtoh*,  Gio,  Cw.  170. 

liUy's  CMC,  7  Mod.  15 .  S.  P. 


i^iy^^^^^r^^— ^-^>.^T"B^-y*^.i^w^i^W*^^i^  I     1       ■^■^^.a.- 


(68)  See  a  diohim  to  the  same  effect,  with  the  exception  of 
speoial  custom,  in  Wbittingham  v.  Hill,  Cro.  Jac.  494.  Bj  the 
eustoiA  of  London,  sn  inftoit  may  bind  himsetf  by  covenant  m  sa 
indenture  of  apprenticeship,  2  Rol.  R.  305.  Code  v.  Holmes,  Pafan. 
361.  Anon.  1  Lev«  1%    Horn  v«  Cfasndkr^  1  Mod.  271. 


••*•——« 
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CoTeunt  upoD  an  indenture  of  appreatkeBbip  *  by  the 
matter  agaioat  the  father;  breach,  that  the  apprentioe  ab» 
sented  hunadf  from  the  service ;  plea,  that  the  son  feilh- 
fttUy  aerved  until  he  came  of  upe,  and  that  he  then  aToidid 
the  indenture,  it  was  holden*,  uiat  this  was  no  answer  to  the 
action* 

4.  Letted  by  Dietress* 

In  covenant  for  non-payment  of  rent  ^,  the  defendant  can- 
not plead,  levied  by  distress :  because  it  amounts  to  a  con- 
fession, that  the  rent  was  not  paid  at  the  time  appointed ; 
for  the  plaintiff  could  not  have  distmined,  if  the  rent  had  not 
been  in  arrear  at  the  day. 

5*  NU  habuit  in  ienememis. 

If  a  lease  be  by  indenture,  the  lessor  and  lessee  are  con- 
eluded  from  avoiding  the  lease:  and  if  an  action  be  broueht, 
and  the  plaintiff  declare  on  the  indenture^  and  the  defenoant 
pleads  that  the  lessor  nil  habuit  in  tenementts,  the  plaintiff 
mstead  of  replying  the  estoppel^  may  demur :  heoiuse  tiie 
estoppel  appears  on  the  recora. 

Covenant  was  brought  by  the  assignee  of  a  reversion  for 
non-payment  of  rent' :  it  was  stated  in  the  declaration,  that 
J.  P«,  on  a  certain  day,  was  seized  in  fee,  and  on  the  same  dav 
demised  by  indenture  to  the  defendant ;  that  J.  P.  afterwarw 
assigned  the  reversion  in  fee  to  the  plaintiff*  Plea,  that  be- 
fore the  demise  and  assignment  of  the  reversion  to  the  plain* 
tiff,  J.  P.  conveyed  the  premises  to  J.  S.  in  fee,  ana  tra- 
versed, that  at  any  time  after  that  conveyance  J.  P.  waa 
seized  in  fee.  On  general  demurrer  it  was  holden,  that,  this- 
plea  v^as  a  special  nil  habuit  in  tenementis,  which  was  no 
more  to  be  allowed,  where  the  demise  was  by  indenture,  than 
a  general  plea  of  that  kind ;  and  although  the  plaintiff  \^a^ 
an  assignee,  yet  he  might  tsdce  advantage  of  the  estoppel,  l^ 
cause  it  ran  with  the  land. 

In  covenant  by  lessor  on  an  indenture  of  lease  for  not  re*> 
pairing  %  the  lessee  pleaded,  that  the  lessor  had  aa  equitablr 
estate  only  in  the  tning  demised :  on  special  demurrer,  the 
plea  was  holden  bad, 

a  GvniiBf  r.  Hill)  S.  B.  k  A.  S9.  41 1 .  Leach's  ed.  Loid  Ra^m.  1^0. 

b  Hare   v.  Sayil,    1    Brownl.    19.   t  S.  C. 

Brownl.  273.  S.  C.  d  Ptlmer  ▼.  Bkins,  ubi  lupra. 

e  Palmer  ▼.  Ekim,  Str.  818.  11  Mod.  e  Blake  t.  Pouter,  8  T.R.  487. 
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It  ift  ao  unii^nal  rule  that  a  tenant  shall  not  be  permitted 
to  set  up  any  objection  to  the  titJe  of  his  landlord,  under 
whom  he  holds :  this  is  not  a  mere  technical  rule,  but  one 
founded  in  public  convenience  and  policy.  Hence  a  lessee  of 
land  in  the  Bedford  level  ^  cannot  object  to  an  action  t:y  his 
landlord  for  a  breach  of  covenant,  in  not  repairing,  that  the 
lease  Was  void  by  the  stat  15  Car.  2.  c.  17.  for  want  of  being 
registered.  The  act  meant,  for  the  protection  of  titles,  that 
leases  and  conveyances,  within  this  district,  should  be  regis- 
tered, that  every  person  interested  in  the  inquiry  might  know 
in  whom  the  title  to  such  land  was ;  and,  therefore,  as  against 
persons  who  have  been  deceived  by  the  omission  to  register,, 
or  even  as  against  those  who,  without  being  deceived,  knew 
that  the  act  bad  not  been  complied  with,  and  relied  on  it,  the 
legal  objection  might  prevail  at  law;  but  not  as  between 
the  parties  themselves  to  the  lease,  between  whom  the  act 
was  not  meant  to  operate. 

Covenant  for  rent  was  brought  on  an  indenture  of  lease  *, 
by  the  assignees  of  the  lessor  (a  bankrupt) ;  the  defendant 
pleaded,  that  the  lessor  m7  habuit  in  tenementis ;  it  was 
nolden  bad,  on  general  demurrer.  In  like  manner  it  has  been 
adjudged  \  that  an  assignee  of  lessee  under  a  lease  by  inden« 
ture  cannot  plead  that  Uie  lessor  did  not  demise. 

'  It  may  be  observed,  that  in  the  preceding  cases,  the  want 
of  title  did  not  appear  on  the  face  of  the  declaration ;  and  it 

.  seems  that,  in  order  to  give  a  party  the  benefit  of  an  estoppel, 
in  all  cases  where  it  is  necessary  to  set  forth  a  title,  a  good 
title  must  appear  on  the  &ce  of  the  declaration ;  for  in 
Nokes  T.  Awaor,  Cro.  Eliz.  373.  436.,  it  was  resolved,  by  all 
the  judges,  that  although  they  would  not  intend  a  lease  to  be 
good  by  estoppel  only,  yet  where  it  appeared  on  the  face  of 
the  declaration  to  be  so,  the  assignee  of  such  a  lease  could 

•  not  maintain  an  action  for  the  breach  of  any  of  the  cove- 
nants contained  in  the  lease.  So  where  covenant  was  brought 
against  a  lessee  for  years  ^  on  an  indenture  of  lease,  ana  it 
appeared  on  the  declaration,  that  the  lease  was  executed  by 
a  tenant  for  life,  that  the  plaintiff,  the  reversioner,  who  was 
then  under  age,  was  named  in  the  lease,  but  that  the  lease 
bad  not  been  executed  by  him  until  after  the  death  of  the 
tenant  for  life,  judgment  was  given  for  the  defendant,  on  the 
ground  that  the  lease  was  void  by  the  death  of  tenant  for 
Vfe :  BuUer,  J.  observing,  that  the  court  could  not  proceed 

t  Hodiony.8baipc,10  £ut,360.  h  Taylor  ▼.N6edhS]n,2Tu]nt.ft7S. 

f  Buktr  and  otben,  aatigneei  of  Steel,  i  Luofonl  ? .  Buber,  1  T.  R.  86. 

(a  beaknipt)  t.  MaRning,  7  T.  R. 
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en  the  doctrine  of  estoppel  in  this  case,  because  it  was  ad- 
mitted by  the  plaintiff,  on  the  pleadings,  that  he  did  not  exe- 
cute until  after  death  of  the  tenant  for  life.  So  where*  the 
plaintiff  declared,  that  by  deed  made  between  her  as  atiarney 
far  J.  S.^  on  the  one  part,  and  the  defendant  on  the  other 
part,  she  demised  a  house  to  the  defendant,  and  that  he  co- 
venanted to  pay  the  rent  to  J.  S.,  and  then  assigned  a  llreach 
in  the  non-payment  of  the  rent,  to  the  damage  of  the  plain- 
tiff (the  attorney) :  On  demurrer  it  was  objected,  that  the 
lease  was  void,  blecause  the  plaintiff  acting  only  as  attorney 
to  J.  S.,  it  should  have  been  made  as  a  lease  from  him,  ani^ 
in  his  name',  and  that,  the  lease  being  void,  the  covenant  to 
pay  the  rent  was  void  also.  E  contra  it  was  insisted,  that  the 
instrument  being  under  seal,  the  defendant  was  estopped  from 
saying  the  plaintiff  did  not  demise.  But  the  court  held,  that 
it  appearing  on  the  declaration  that  the  lease  was  void,  be- 
cause it  was  not  made  in  the  name  of  J.  S.  whose  house  it 
appeared  to  be,  and  that  the  plaintiff  only  made  it  as  his  at- 
tomey,  there  could  not  be  any  estoppel,  and  then  the  cove- 
nant to  pay  the  rent  was  void,  and  consequently  the  plaintiff 
could  not  maintain  the  action. 

Where  a  lease,  by  indenture,  takes  effect  in  point  of  in- 
terest, which  interest  may  be  co-extensive  with  the  lease  in 
point  of  duration,  but  in  fact  determines  before  it,  the  lease 
may  then  be  avoided,  and  the  parties  are  not  estopped  from 
shewing  the  facts  which  determined  the  lease ;  as  where  A., 
lessee  for  life  of  B.,  makes  a  lease  foryears*,  by  deed  indented, 
and  afterwards  purchases  the  reversion  in  fee ;  B.  dies ;  A. 
shall  avoid  his  own  lease ;  for  he  ma^  confess  and  avoid  the 
lease,  which  took  effect  in  point  of  mterest,  and  determined 
bv  the  death  of  B.  (64.)  So  where  covenant  was  brought  by 
plaintiff*,  as  heir  in  reversion  in  fee  to  his  brother,  on  an  in- 
denture of  lease  for  years,  made  to  defendant  by  plaintiff's 
father,  and  breach  assigned  for  want  of  repairs ;  defendant 

E leaded,  that  the  father  was  tenant  for  life  only,  and  that  the 
»se  had  determined  by  his  death,  and  traversed,  that  after 
the  making  the  lease,  the  reversion  in  fee  had  belonged  to  the 

k  AoDtin  T.  Sma)l,  Ld.  Raym.  1418.    m  1  loft.  27.  b.    See  IVeport^i  cue, 

Str.  706.  SO.  6  Bep.  15  a.  to  die  smiie  effect. 

I  See  WUkf  ▼.  Baek,  HEast,  142.  n  3rudiieU  ▼.  Roberta,2  Wftli.  143. 
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(64)  This  case  having  been  cited  in  Gilmaii  v.  Hoare,  Salk.  275. 
Holt,  C.  J.  said,  that  the  reason  of  it  was,  because  tenant  for  life 
has  a  fireehold,  which  is  a  greater  estate,  and  the  lease  will  not  re- 
qnive  any  estoppel,  if  the  life  endure. 
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father ;  on  deimirrar,  jitdgment  watgiveA  for  the  defeDda&t;^ 
for,  a»  wa$  said  in  argmnieal^  Hfid  adopted  by  tb^  court, 
though  duriog  the  fatbei^s  life,  the  lessee  would  have  been 
estopped  from  saviug  that  the  &ther  bad  not  the  reversion  ia 
him,  yet  on  his  death  the  lease  was  at  an  end ;  and  the  leasee 
was  not  estopped  from  pleading  the  truth  by  confessing  and 
avoidiog  the  lease ;  and  it  was  bolden,  that  the  trayerse  waa 
well  taken* 

6.  Non  est  factum^ 

There  is  not  any  general  issue  to  an  action  of  coTenant, 
but  the  defendant  may  plead  that  the  deed  (on  which  the 
plaintiff  has  declared)  is  not  his  deed.  This  plea  puts  in 
issue  the  due  execution  of  the  deed,  which  it  is  incumbent 
on  the  plaintiff  to  prove.  If  there  be  a  subscribing  witness 
to  the  deed,  the  execution  must  be  proved  by  such  wit- 
ness (65).  But  payment  of  money  into  court  on  one  of  the 
breaches  assigned  in  the  declaration,  dispenses^  with  proof 
of  the  execution  of  the  deed,  although  one  of  the  pleas  be 

the  plea  of  non  est  factum. 

I 

To  support  the  plea  of  non  estfactum,  the  defendant  may 
give  in  evidence  any  thing  which  proves  the  deed  to  be  void 
at  the  time  of  pleading;  as  drawing  a  pen  through  a  line  or 
material  word ;  rasure ;  addition  to,  or  other  alteration  of  the* 
deed  in  a  material  part  ? ;  or  a  material  variance  between  the 
deed  declared  on  and  the  deed  produced  in  evidence  ^. 

In  covenant  on  a  lease  of  **  the  veins  (rf*  coal  under  certaia 
farms  and  lands  therein  described,  situate  in  the  parishes  of 
B.  &  M.  then  in  the  several  occupations  of  A.^  B.^  and  C; 
with  liberty  to  dig  any  pits,  shafts,  levels,  soughs,  kc^  the 
declaration  varied  from  the  deed,  Ist,  by  stating  that  th^ 
land  was  set  out  by  admeasurement^  instead  oflwreputan 
tion :  2dly ,  in  changing  the  words  soughs  to  sloughs ;  3dly, 
in  stating  the  landa  to  be  situate  in  the  parish  of  B.  and  M;, 
instead  of  the  parishes  of  B.andM.;  and  4tbl^,  in  slatting 
them  to  be  in  the  occupation  of  A.  B.  and  C,  raatead  ot  m 
the  several  occupations  of  A.  B.  and  C.     Held'  that  the  first 

o  Randall  r.  Ijnch,  2  Caapb.  367.        t.  Mawicy,  1  Camp.  N.  P.  C.  l^, 
LoBd EHcBbocougb, J.  Hoac.T.  Bliil,   poat.     ^waUiinr    t- 

p  Whdpdale*!  Cbm,  5  Rep.  1 10.  b.  Pi-        Beaumont,  3  B.  It  A.  766. 

got'aCaaa,  11  Rap.  37. a,  -  r  Moigaa.  ▼.  Edwaida  4md  othaia^  %^ 

q  Pitt  ▼.  OreeD,  9  Eaat,  18S.  Bowditch        Maiah.  Rep.  06. 


(<)5)  For  the  exceptions  to  tbift  rule,  tee  post  tit  Debt  on  bond; 
turn  est  factum,  p. 
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and  third  variances  were  fttal ;  but  tbat  the  second  and  fourth 
were  immateriaL 

Plaintiff  declared,  that  by  indenture  defendant  demised  to 
plaintiff  **  all  that  wharf  or  deal  ppund  known  by  the  name 
of  Mud  Mead,  the  wharf,  stage,  and  storehouse  on  the  wharf 
or  stage,  the  store-houses  and  dwelling-house  adjoining  the 
Anchor  Ian,  together  with  all  the  wharfage  and  store-room 
of  all  goods  landed  or  shipped  therefrom;  together  with  all 
wharfi^e  arising  from  all  coals,  &c :"  and  that  defendant 
covenanted  wjth  plaintiff,  that  he  (defendant)  would  not 
suffer  any  wharf  to  be  erected  on  any  of  his  estates  within 
the  parish  of  Milbrook,  to  the  injury  of  the  wharf  thereby 
demised ; — and  then  assigned  as  a  breach,  tbat  the  defendant 
did  suffer  a  wharf  to  be  erected  on  his  estate,  and  continued 
there,  whereby  the  plaintiff  had  been  deprived  of  divers  gains 
and  profits  which  would  otherwise  have  accrued  to  him  for 
wharfage  dues,  store-room,  and  reward  in  respect  of  goods 
which  might  and  would  otherwise  have  been  landed,  stored, 
and  shipped  from  the  wharf  demised  to  him,  &c.  Plea,  non 
est  factum.  At  the  trial,  before  Chambre,  J.  at  theassizes  for 
the  county  of  Southampton,  upon  the  production  of  the  in- 
denture, it  appeared  to  be  a  denoise  {'inter-aliaj  of  the  store- 
house  (not  store-houdes,)  and  dwelling-house  adjoining  the 
Arichor  Inn;  whereupon  it  was  objected,  on  the  part  of  the 
defendant,  that  this  was  a  fatal  variance,  and  the  judge  being 
'  of  that  opinion  directed  a  nonsuit  Upon  a  rule  for  setting 
aside  the  nonsuit,  the  court  of  B.  R.  concurred '  in  opinion 
with  the  learned  judge,  and  discharged  the  rule. 

60  coverture  of  Ihe  defendant,  at  the  time  of  execution, 
maji  be  given  in  evidence  under  this  issue. 

In  covenant,  the  declaration  stated  a  joint  demise  by 
husband  and  wifeS  Plea,  non  est  factum.  It  appeared  in 
evidence  that  the  husband  was  tenaflt  for  life,  witn  remain* 
der  to  the  wife  for  life,  and  that  they  had  jointly  demised  to 
the  defendant  After  verdict,  a  motion  was  made  for  a  new 
tria],.on  the  ground,  that  the  demise  stated  was  an  impossible 
demise :  for  the  husband  alone  had  the  power  of  demising, 
and  the  wife  could  only  confirm ;  the  court  discharged  the' 
rule :  and  Blackstone,  J.  said,  *'  The  issue  is,  that  there  is  no 
such  deed  as  stated  in  the  declaration ;  if  in  fact  such  a  deed 
appears,  the  defendant,  who  is  in  possession  under  it,  shalL 
not  question  the  title  of  the  plaintiffs  to  make  such  demise, . 
and  thereby  evade  the  performance  of  what  he  himself  has 

■  ttw  ▼.  Mill,  4  Mtale  and  Sehvyn,    t  Friend    v.    Etistl>rook,    2    B1.    Ref). 
470.  list. 
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stipulated.'*    And  Nares,  J.  8aid»  on  the  issue  of  non  esifac^ 
ium  in  covenant,  the  deed  only  must  be  proved. 

If  the  plaintiff  declares  for  a  breach  of  covenant,  and  states 
the  covenant,  by  itself,  in  its  own  absolute  terms,  without 
the  qualifying  context,  which  belongs  to  it,  this  being  an  un- 
true statement,  in  point  of  substance  and  effect,  of  the  deed, 
will  entitle  the  defendant  to  a  nonsuit  on  the  ground  of  a 
variance,  on  the  plea  of  nan  estfactum\ 

Releasors  covenanted  that /or  and  notwithstanding  any  act, 
t^c.  by  them  or  either  of  them  done  to  the  contrary,  they  had 
good  title  to  convey  certain  lands  in  fee ;  and  also,  that  they 
or  some  or  one  of  them,  for  and  notwithstanding  any  such 
matter  or  thing  as  aforesaid,  had  good  right  and  full  power 
to  convey,  &c. ;  and  likewise,  that  the  releasee  should  peace- 
ably and  quietly  enter,  hold,  and  enjoy  the  premises  granted, 
without  the  lawful  let  or  disturbance  of  the  releasors  or  their 
heirs  or  assigns,  or  for  or  by  any  other  person  or  persons 
whatsoever,  and  that  the  releasee  should  .be  kept  harmless 
and  indemnified  by  the  releasors  and  their  heirs  aeainst  all 
other  titles,  charges,  &c.,  save  the  chief  rent  payable  out  of 
the  prefmises  to  the  lord  of  the  fee.  It  was  hold^n',  that  the 
generality  of  the  covenant  for  quiet  enjoyment,  against  the 
releasors  and  any  other  person,'  was  not  restrained  by  the  qua- 
lified covenants  forgoooT  title  and  right  to  convey ;  and,  con- 
se(juently,  although  the  declaration  stated  the  covenant  for 
qutet  enjoyment  in  its  own  absolute  terms,  yet  on  non  estfac^ 
turn  there  was  not  any  variance. 

The  declaration  set  forth  a  covenant  to  repair  generally. 
Plea,  non  est  factum.  The  deed,  when  produced,  contained 
an  exception  of  fire  and  other  casualties.  This  was  holdefl  to 
be  a  iatal  variance^ 

If  nil  debet  be  pleaded  to  covenant  on  an  indenture  of  lease 
for  non-payment  of  rent,  the  plaintiff  may  demur  *. 


7.  Nan  infregii  convenliaiiaii. 

I  am  not  awlire  of  any  case  at  common  law  (36)  in  which 
non  inf regit  conventionem  has  been  holden  to  be  a  good  plea 

u  Adm.  per  Ciir.  in  Howell  t.  Ricb-    z  HoweH  t.  Richudi,  11  Eaet^  S3d. 
anil,  11  East,  633.    Biit  tee  Gofdoo    y  Tempenj  t.  Bumaiid,  4  Camp.  20. 
T.  OordoD,  1  Staitie,  N.  P.  C.  394.       t  Tyndal  ▼.  Hutchinson,  3  Ler.  1 70. 


(66)  By  Stat.  11  G.  I.  c.  30.  s.  43.  in  actions  of  covenant  u|>on 
policies  of  insurance  under  the  common  seal  of  either  of  the  two  in- 
surance companies  (Royal  Ezchai^  and  London  Assurance],  the 
defendants  may  plead  that  **  they  nave  not  broke  the  eovenainUf  in 
such  policy  contained,  or  any  of  them.*' 
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OD  demurrer;  if  it  can  be  pleaded  ia  any  case,  it  must  be  in 
the  single  case  where  the  declaration  states  a  single  breach  of 
covenant  in  the  aflBrmative,  and  concludes  with  an  affirma- 
tive  allegation,  ''And  so  the  defendant  has  broken  his  co- 
venant" 

In  the  following  cases,  the  plea  ofnon  inf regit  conventionem 
was  holden  to  be  improperly  pleaded. 

In  covenant  on  a  lease*,  for  not  repairing  the  premises  de- 
mised, the  plaintiff  assigned  several  breaches.  Plea,  non  in- 
fregit  conventionem*  On  demurrer,  the  court  g^ve  judgment 
for  the  plaintiff,  on  these  grounds;  1st,  That  the  plea  was 
too  general;  for  several  breaches  were  assigned:  2d,  That 
the  briBacb  being  in  non  reparando,  non  infregit  conventionem 
could  not  be  a  good  plea ;  because  two  n^atives  could  not 
make  a  good  issue. 

So  where  in  covenant  \  the  breach  assigned  was  for  non- 
payment of  an  annuity ;  the  defendant  pleaded  that  he  had 
not  broken  his  covenant;  special  demurrer,  that  the  breach 
and  plea  both  being  in  the  negative,  there  was  not  any  issue. 
Judgment  for  the  plaintiff. 

-  So  where  plaintiff  declared  on.  a  covenant  for  quiet  enjoy- 
ment%  and  assigned  several  breaches,  in  which  were  stated 
evictions  by  different  persons,  and  concluded  with  these 
words,  **  and  so  the  deiendants  have  not  kept  their  cove- 
nants.'* The  defendants  pleaded  non  infregit  conventionem. 
On  special  demurrer,  assigning  for  causes,  that  the  plea  at- 
tempted to  put  in  issue  sevenu  matters,  and  to  make  an  issue 
out  of  two  negatives,  the  court  gave  Judgment  for  the  plain- 
tiff, 'observing  that  the  plea  was  only  argumentative,  and 
therefore  an  improper  plea. 

8.  Performance. 

If  all  the  covenants  be  in  the  affirmative',  the  defendant 
may  plead  generally,  performance  of  all :  but  if  any  be  in 
the  negative,  to  so  many  he  must  plead  specially,  (for  a  ne- 
gative cannot  be  performed,)  and  to  the  rest  generally  (67). 

a  Pitt  r,  Ruisell,  3  Lev.  19 .  Taylor  v.    e  Hodgwm  t.  The  Eait  India  Company, 

Needham,  2  Taunt.  S78.  8  T.  R.  378. 

b  Boooay.Eyre,  2  Bl.  A^iaia.  d  1  Intt.  309.  b. 


(67)  The  same  rule  holds  in  debt  on  bond  conditioned  for  the 
penormance  of  covenants.  Ciopwel  v.  Peachy,  Cro«  Eliz.  €9l« 
In  this  case,  advantage  was  taJcen  of  ihe  wrong  pleading,  by  de« 
niurrer. 
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So  if  any  of  the  covenants  be  in  the  disjunctiTe',  the  de-" 
fendant  must  sbevir  which  of  them  be  hath  performed.  So 
if  any  are  to  be  done  of  record',  he  most  shew  th^t  spe* 
cially,  and  cannot  involve  it  in  general  pleading. 

So  if  a  covenant  be  partly  affirmative  and  partly  negative'; 
as  where  the  words  of  the  covenant  were,  that  defendant 
decederet,  procederei,  et  non  dedet;  defendant  having  pleaded 
pefom^ance  generally,  the  plea  was  hoklen  bad. 

Performance  must  be  pleaded  in  the  terms  of  the  covenant ; 
otherwise  it  will  be  bad  on  general  demurrer*. 

9.  ReZea«e. 

If  a  man,  by  deed,  covenant  to  build  an  housed  or  make 
an  estate,  and  before  the  covenant  broken,  the  covenantee 
releaseth  to  him  all  actions,  suits,  ^nd  quarrels,  this  doth  not 
discbarge  the  covenant  itself;  because  at  the  time  of  the  re-* 
lease,  there  was  not  any  duty  or  cause  of  action  in  being. 

In  covenant  by  assignee  of  feoffee^,  against  feoffor,  for  a 
breach  of  covenant  to  make  further  assurance,  in  not  levying 
a  fine  at  the  request  of  the  assiffoee :  defendant  pleaded  a  re- 
lease from  the  feoffee,  which  release  bore  date  after  the  com- 
mencement of  the  action  by  the  assignee;  on  demurrer,  it  was 
holden,  that  the  breach  being  in  the  time  of  the  lasaignee, 
and  the  action  brought  by  him,  and  so  attached  in  bis  person^ 
the  covenantee  could  not  release  this  action,  wherein  the  as- 
signee was  interested :  Judgment  for  plaintiff.  N.  Rolle,  in 
bis  abridgment,  states  the  opinion  of  the  court  to  have  been 
as  reported  by  Croke,  but  adds,  that  judgment  was  given 
against  plaintiff  pur  outer  cause.  See  2  Roll.  Abr.  411.  Re- 
lease, D.  pi.  11. 

To  covenant  for  non*payment  of  rent^  the  defendant  can- 
not plead  a  release*  by  the  plaintiff,  of  all  deowdli,  4t  a  day 
before  the  rent  in  question  became  d^f . 

Where  the  party  takes  a  bond,  and  also  a  deed  of  cove- 
nant, to  secure  an  annuity;  although  the  bond  is  forfeited  be- 
fore a  discharge  under  the  insolvent  debtors'  act,  (16  6.  3. 
c.  3.)  yet  the  covenantor  may  be  sued  on  the  covenant,  for 
payments  becoming  due,  after  his  discharge  *•    So  the  insoI« 

c  1  loBt.  303.  b.  i  I  lost  292.  b. 

f  |b.  k  Middiemore  v.  Goodall, «  Cro.    Cti. 
{T  Lau^hweU  t.  Pulmer,  1  Sidf.87.  503. 

h  Scudfunore  r.  Stratton,  1  Bos.  A  Pal.  1  Henn  ▼.  Haason,  1  Lev.  09. 

465.  m  Cotttrel  ▼.  Booke,  Doof .  97. 
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rent  debtors*  act,  34  G.  3.  c.  69-  does  not  discharge  an  insol- 
vent, entitled  to  the beoefitof  that act%  from  the  payment  of 
the  arrears  of  an  annuity  becoming  due,  after  his  discharge, 
,OD  a  covenant  made  before  that  act. 

10.  SaiCf. 


•• 


tn  covenant  upon  ai|  indenture  for  non-payment  of  rent 
.the  defendant  pleaded  non  est  factum,  and  gave  a  notice  of 
set-off;  Mr.  J.  Denton,  at  the  assizes,  was  of  opinion,  that  be 
could  not  do  so  upon  this  issue :  upon  a  motion  for  a  new 
trial,  the  court  held  the  evidence  admissible ;  for  the  general 
issue  mentioned  in  the  act'  must  be  understood  to  mean  any 
general  issue.  But  this  case  has  been  since  overruled,  and  the 
Uourtfof  B.  R.  in  Oldenshaw  v.  Thompson,  5  M.  and  S.  164. 
decided  that  there  is  not  any  general  issue  in  this  action,  and 
thereby  confirmed  the  opinion  of  Denton,  J. 

Unliquidated  damages  <,  arising  from  the  breach  of  other 
covenants  to  be  performed  by  the  plaintiff,  cannot  be  pleaded 
by  way  of  set-off. 

To  covenant  on  an  indenture  of  lease  of  a  house  for  non- 

Eayment  of  rent,  the  defendant  pleaded,  that  by  the  indenture 
e  covenanted  to  repair,  and  to  surrender  to  the  plaintiff,  at 
the  end  of  the  term,  the  premises  in  good  repair',  **  casualties 
by  fire  and  tempest  excepted  ;'*  that  a  stack  of  chimnies  be- 
longing to  the  house  had  been  thrown  down  by  a  tempest, 
which  had  damaged  the  house  so  much  that  it  would  soon 
have  become  unifihabitable,  if  the  defendant  had  not  imme- 
diately repaired  it;  that  be  had  been  obliged  to  lay  out,  in 
the  repairs,  a  sum  of  money  (exceeding  the  amount  of  the 
Tent  in  arrear)  which  the  plaintiff  became  liable  to  repay  to 
him,  and  that  be  was  ready  to  set-off  the  same  according  to 
the  statute,  &c.  On  special  demurrer,  it  was  holden,  that  the 
plea  could  not  be  supported ;  for  admitting  that  the  defendant 
could  maintain  any  action  against  the  plaintiff  (his  landlord), 
^et  thie  sum  to  be  recover^  could  onlv  be  ascertained  by  a 
jory;  and  consequently,  the  damages  being  uncertain,  they 
could  not  be  set-off  to  the  present  action. 

o  Marks  v.  Uptoo,  7  T.  R.  305.  p  2  G.  2.  c  22. 

o  Gower  and  another  ▼.  Hunt,  Bull,    q  Hoitrlett  v.  Strickland,  Cowp  £0. 
N.P.lSl.Barae8,291.  S.C.  r    WeifiraU  v.  Wdtera,  «  T.  R.  4S8. 
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VIII.  Paymetn  of  Money  into  Court, 

f 

WuBRE  covenant  is  brought  for  payment  of  a  sum  Gertai!r% 
as  for  rent,  &;a  the  money  may  be  brought  into  court. 

In  covenant  upon  a  lease,  the  breach  assigned  was  for  non- 
payment of  rent  %  and  not  repairing  the  premises:  on  motion 
that  upon  payment  of  what  sboula  appear  due  for  rent,  pro- 
ceedings as  to  that  should  be  staid,  the  court  said,  **  this  has 
often  been  done,  so  let  it  be  referred  to  the  master.'' 

In  covenant*  the  breach  was  assigned  in  a  sum  certain 
(ll/«)  for  not  dressing  com.  On  motion  to  bring  the  11/.  into 
court,  the  counsel  for  the  plaintiff  consented,  admitting  that 
the  breach  was  assigned  with  equal  certainty,  as  for  non-pay- 
ment of  rent. 

In  Fullwell  v.  Hall,  2  Bl.  R.  837.  application  was  made  to 
the  court  in  an  action  of  covenant  to  pay  money  into  court, 
generally,  which  the  court  refused ;  but  there  bein^  a  breach 
assi^ed  for  non-payment  of  rent,  and  for  not  paymg  5/.  per 
acre  for  ploughing  up  meadow  land,  they  permitted  money 
to  be  paid  in  on  those  breaches,  on  the  authority  of  the  pre- 
ceding case. 

Covenant  on  a  charter-party*:  motion  to  pay5Q4l.  into 
court ;  which  was  opposed,  on  the  ground,  that  the  demand 
in  the  breach  was  5701. ;  the  court  held  that  the  whole  must 
be  brought  in. 

In  covenant  for  non-payment  of  rent  ^  and  breach,  half  a 
year's  rent  in  arrear :  motion,  that,  only  a  quarter  being  due, 
the  defendant  might  be  permitted  to  bring  that  in ;  but  the 
.court  said,  that  it  might  be  referred  to  the  master  to  see  what 
was  due,  and,  on  bringing  that  in,  to  stay  proceedings;  but 
there  never  was  a  rule  to  bring  in  part  of  the  money  on  a 
breach.  The  counsel  for  defendant  not  caring  to  take  that 
rule,  the  court  deniett  the  motion. 

Covenant  for  non-payment  of  rent* :  motion,  that  it  might 
be  referred  to  the  master  to  see  what  was  due  for  rent;  and 
that  on  payment  into  court  of  so  much  as  might  be  reported 
due,  the  piafntiff  might  proceed  on  peril  of  costs,  if  he  should 
not  recover  more.  Kule  absolute,  though  opposed.  See  als# 
Byron  v.  Johnson,  8  T.  R.  410. 

B  Salk.  696.  J  Bonwiek  v.  BoUer,  B.  R.  H.  17  O.  a. 

t  Anon.  B.  R.  Tnn.  17  &  18  0. 3.  M3S. 

1  Wik.  75.  t  Hayes  v.  Tkylon  B.  H.  H.  9  Q.  S;. 

u  WtdnouUt  y.  Houghton,  Baraei,284.  MSS. 
X  Speocer  ▼.  FawUioip,  B.  R.  T.  IS 

&  16  G.  2.  MSS. 
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IX.  Evidence* 

The  plaintiff  can  recover  only  secundum  allegata^  ei  pro^ 
haia: 

« 

Hence  where  plaintiff  covenanted  for  a  sum  of  money  to 
build  a  house  within  a  certain  time%  and  averred  in  an  action 
for  non-payment  of  the  money,  that  the  house  was  built 
within  the  time;  it  was  holden,  that  evidence  that  the  time 
had  been  enlarged  by  parol  agreement,  and  the  house  finished 
within  the  enlarged  time,  did  not  support  the  declaration. 

So  where  the  breach  assigned  was  \  that  the  defendant  had 
not  used  the  premises  in  an  husband-like  manner,  but  on  the 
contrary  had  committed  waste.  Plea,  that  defendant  had 
not  committed  waste.  At  the  trial,  the  plaintiff  offered  evi- 
dence to  shew,  that  the  defendant  had  not  used  the  premises 
in  an  husband-like  manner  which  did  not  however  amount  to 
w^aste;  the  judge  rejected  the  evidence,  being  of  opinion,  that 
on  this  issue  it  was  not  competent  to  the  plaintiff  to  prove  any 
thing  which  fell  short  of  waste.  This  opinion  was  afterwanfo 
confirmed  by  the  court 

In  covenant  for  rent  upon  a  lease  by  plaintiff  to  defendant*, 
the  point  of  issue  was,  whether  J.  S.  (wnose  title  was  admitted 
by  plaintiff  and  defendant)  demised  first  to  the  plaintiff,  or  to 
another  person;  it  was  holden  that  J.  S*  was  a  competent 
witness  to  prove  the  point  in  issue. 


X.  Judgment. 

The  judgment  in  this  action  is  for  the  recovery  of  such 
damages  as  the  party  can  prove  that  he  has  actually  sus* 
tained'. 

If  the  defendant  has  judgment  against  him  upon  nil  dicit, 
confession,  or  demurrer,  a  writ  of  inquiry  shall  be  awarded 
to  inquire  of  the  damages*. 

Where  the  breach  was  assigned  on  two  covenants  ^  and 
plaintiff  had  good  cause  of  action  only  on  one,  and  issue  was 
joined  on  both,  and  verdict  for  plaintiff  on  both,  and  damages 
entirely  assessed,  it  was  holden  that  plaintiff  could  not  have 
judgment. 


a  Uttkr  y.  HoUand,  3  T.  R.  690. 
b  Hum  T.  ManUt,  3  T.  R.  307. 
c  Bell  T.  Hanrood,3  T.  R.  908. 


4  See  the  form,    Towneseiid,   %  Bk 

Judg.  d6. 
c  See  Uie  ferm,  1  Sauiul.  47. 
f  Auov.  Cto.  EUi.  SS5. 
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Covenant  was  brought  against  two  defendants  for  not  build- 
ing a  bouse  < ;  one  sufferra  judgment  to  go  by  default,  the 
other  pleaded  performance,  which  was  found  for  bim ;  it  was 
holden,  that  tne  plaintiff  could  not  have  a  writ  of  Inquiiy  of 
damages,  or  judgment  against  that  defendant  who  had  suffered 
judgment  by  de&ult ;  because  the  covenant  being  joint,  and 
the  performance  of  it  having  been  established  by  the  verdict, 
it  appeared,  that  plaintiff  haid  not  any  cause  of  action. 

If  on  the  whcde  record  it  appears,  that  the  defendant  has 
committed  a  breach  of  the  covenant  declared  on,  although 
the  plaintiff  states  his  real  gravamen  informally,  judgment 
cannot  be  arrested ;  for,  however  defective  the  pleadings  are, 
the  court  are  bound  ex  officio  to  give  such  judgment,  as  the 
law  requires  them  to  do^ 

As  where  A«  declaied  that  B.,  before  her  intermarriage 
with  C>9  by  deed  covenanted  with  A.  to  leave  certain  mat- 
teiB  to  arbitration,  and  to  abide  by  the  award,  provided  it 
were  made  during  their  lives ;  and  protesting  that  fi*  had  not 
before  her  intermarriage  performed  her  pari  of  the  cotenant, 
averred  that  after  making  of  the  indenture  and  the  intermur' 
riage  of  the  defendants^  the  arbitrator  awarded  B.  to  pay  a 
certain  sum :  and  the  breach  assigned  was  the  non«payment 
of  the  sum  so  awarded.  After  verdict  for  plaintiff,  on  non  est 
factum  pleaded,  it  was  moved  in  arrest  of  judgment,  that  the 
rnarriage  of  B.,  after  entering  into  the  covenant,  and  before 
award  made,  was  a  revocation  of  the  arbitrator's  *  authority, 
and  consequently  there  could  not  be  any  breach  of  an  award 
which  he  had  not  any  authority  to  make.  Lord  Ellenbo- 
rough,  C.  J.  said,  that  if  the  case  had  come  on  upon  a  special 
demurrer,  as  for  a  defeictive  allegation  of  the  breach  of  cove* 
nant  by  marrying,  there  would  have  been  good  ground  for  the 
'  defendants'  objection  to  the  manner  of  declaring ;  but  al- 
though the  plamtiff  had  stated  his  gravamen  informally,  yet 
there  was  a  sufficient  allegation  of  the  fact  of  the  marriage 
being  befoTB  the  award,  which  constituted  a  breach  of  cove- 
nant to  warrant  the  court  in  giving  judgment  for  the  plaintiff 
on  that  ground.    Rule  dischai^ged. 

g  Fnter  t.  Hanii,  1  Ler.  63.  h  Charnley  v.  WinftantlQr  and  Wife, 

5  £ait,  366. 
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DEBT. 

I.  Of  ih€  Action  vf  Debt,  ani  in  vhat  cases  it  may  be 

maintained* 
IL  Debt  on  Simple  Contracts 

IIL  Debt  on  Bond-^Ofthe  Pleadings: 

L  General  issue,  non  est  faetumf  and  Evidenes  thereon* 

2.  Accord  and  ScLtisf  action. 

3.  Duress* 

4.  Illegal  Considerationf 

\,  By  the  Common  Law;  nnfiioraZ-— m  restraint  of 

Trade,  j-c. 
2.  By  Statute;— ^amtn^—^Solt  of  Offios^Sinumy 

-^Usury, 

5.  Infancy* 

6.  Paymeni'^Solvit  ad  Dtem— So/vit  post  Diem,  and 

EmdenceAereonm 

7.  Release. 

8.  Set-Off. 

IV.  Debt  on  Bail^bond-^teU.  93  H.  6.  c.  10w-«^M^iii^ent 
o/"  Bail-bond  under  Stat.  4  ><nfi«  c.  lO^-^Declaration 
by  Assignee-^Of  the  Pleadings ;  comperuit  ad  Diem 
.  — -Nti/  tiel  Record* 

V.  Debt  on  Bond,  with  Condition  to  perform  Covenants'^ 
Assigning  Breaches  under  Stat.  B.  4r  9W.S*  c.  11. 
1.8. 

VI.  Debt  on  Bond  of  Ancestor  against  Heir-^Pleadings, 
Riene  per  DeseenU^R^licatunp^Of  the  Liability 
of  the  Heir  for  the  Value  of  the  Land  aliened  under 
3  4r  4  W.^  M.c.  14.  s.  b^Ofthe  Liability  ofDeeisee 
under  the  same  Statute.'^JHigmenU^Execution. 
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VII.  Debt  on  Judgment 

Via.  Debt  for  Rent  Arrear-^StaU  4  G.  9.  c.  98.  against 
TenawU  holding  over  after  Notice  from  Landlordr^ 
Stat.  11  6«  2.  c.  19.  against  Tenants  holding  over  after 
Notice  given  by  themselves^^Declaration^^Debt  for 
Use  and  Occupationr^PUadings^-^Evidenee. 

\lL.Debt  against  Sheriff,  t^c.  for  Escape  of  Prisoner  in 
Execution— Stat.  IS  Ed.  1.  c.  11.  1  iL  £.  c.  I2v— 
What   shall  be  deemed  an  Escape-^By  whom  the 
action  for  an  Escape  may  be  broughi'^Agavut  whom 
'^Dedaration^^Pleadings^^Evidence. 

X.  Of  the  Statutes,  and  general  Rules,  relative  to  Ac^ 
tions  founded  on  penal  Statutes. 

XL  Debt  on  Stat.  9G.9.  c.  ^.^Bribery  at  Elections^ 
Provisions  of  the  Statute-^Declaration.  Evidence— 
Stat.  7  ^B  IV.3.C.4.    Treating  Act. 


I.  Of  the  Action  of  Debt,  and  in  what  Cases  it  may  be 

maintained. 


Am  action  of  debt  lies  for  tbe  recovery  of  a  sum  certain 
upon  simple  contract,  bond,  other  speciality,  or  record ;  for 
i^nt  arrear* ;  against  a  gaoler  for  the  escapne  of  a  prisoner  in 
execution;  or  upon  statute  by  the  party  grieved  or  common 
informer. 

If  a  statute  prohibit  the  doing  an  act  under  a  certain  pe- 
nalty ^  but  does  not  prescribe  any  mode  for  recovering  tbe 
penalty,  the  party  entitled  may  recover  the  penalty  by  action 
of  debt 

Debt  also  lies  for  the  recoveiy  of  a  sum  of  money  due  under 
an  award  ^    But  debt  will  not  lie  for  money,  ascertained  by 


a  CaiUi.  161,2. 

b  1  Rol.  Abr.  59S.  pi.  18,  19. 


c  Adm.  2  Saund.  66. 
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the  ma8ter*s  report  and  ordered'  to  be  paid  b^  a  decree  of  a 
court  of  equity  for  interest  and  coats,  on  bill  filed  for  specific 
performance  ^ 

Debt  lies  for  an  amerciament  in  a  court  leet\.  In  this 
case  it  ought  to  be  alleged  in  the  declaration,  that  the  defend- 
ant was  an  inhabitant,  as  well  at  the  time  of  the  amerciament, 
as  of  the  offence ;  but  the  omission  of  this  averment  will  be 
cur^  by  verdict 

The  plaintiff  declared  in  debt  on  a  deed',  whereby  the  de- 
fendant covenanted  to  pay  the  plaintiff  so  much  per  hundred 
for  every  hundred  stacks  of  wood  in  such  a  place,  and  bound 
himself  in  a  penalty  for  the  performance ;  it  was  averred,  that 
there  were  so  many  stacks,  which  amounted  to  a  sum  exceed- 
ing the  penalty,  for  which  sum  the  plaintiff  brought  his  action. 
On  demurrer  it  was  objected,  that,  as  there  was  a  penalty  for 
a  certain  sum,  the  plaintiff  could  not  have  an  action  for  more 
than  that  sum ;  but  the  objection  was  overruled.  Holt,  C.  !• 
observing,  that  the  plaintiff  had  an  election  either  to  sue  for 
the  penalty,  or  for  the  rate  agreed  on,  although  it  exceeded 
the  penalty ;  for  the  penalty  was  inserted  only  to  enforce  pay- 
ment It  was  then  objected,  that  the  proper  form  of  action 
was  covenant,  and  not  debt :  but  per  Cur.  the  plaintiff  niay 
have  covenant  or  debt  at  his  election ;  for  the  rate  being 
certain,  when  the  defendant  has  the  wood,  the  agreement 
becomes  certain,  for  which  debt  lies. 

In  the  action  of  debt,  the  plaintiff  is  to  recover  the  sum  in 
numero,  and  not  a  compensation  in  damages,  as  in  those  ac« 
tions  which  sound  in  damages  only ;  such  as  assumpsit',  &c. 
The  damages  given  in  the  action  of  debt,  for  the  detention  of 
the  debt,  are  merely  nominal. 


IL  Debt  on  Simple  Contract 

Debt  lies  upon  a  simple  contract,  either  express  or  im- 
plied^, to  pay  a  sum  certain. 

Debt  lies  by  the  payee  against  the  maker  of  a  prominoiy 
note,  expressing  a  consideration  on  the  fiice  of  it ;  as  wheie 

d  Cupenter  ▼.  Thornton,  ZB,  &  A.  6S.    f  Ingledew  t.  Cripi,  Ld.  Ragrm.  Sl4. 
•  Wicker  t.  Norris,  BnU.  N.  P.  167.         Snlk.  668.  S.  C. 
Ca.  Temp.  Haxdw.  116.  S.  C.  ;  BuU.  N.  P.  167. 

h  Speake  r.  Ricbtide,  Hob.  S06. 
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it  ia  expccued  to  be  for  value  reoeived .^  But  debt  will  nol  * 
lie  upoD  a  bill  of  excbaage  against  the  acceptor;  for,  tbouf^ 
the  acceptance  binds  by  the  custom  of  merchants,  yet  it  does  ' 
not  create  a  duty  any  more  than  a  promise  made  bv'a  stranger 
to  pay,  &C.  if  the  creditor  will  foroear  his  debt  The  drawer 
of  the  hilt  is  the  debtor,  and  continues  to  be  the  debtor,  not- 
withstanding the  acceptance ;  for  that  is  a  collateral  engage- 
ment only  (I) ;  nor  will  debt  lie  for  a  wager^ 

Debt  lies  npon  a  foreign  judgment' :  as  upon  a  judgment 
of  the  supreme  court  in  Jamaica ;  and,  in  an  action  of  this  kind 
it  is  not  necessary  for  the  plaintiff  to  state  the  grounds  of  the 
judgment,  the  judgment  hieing  of  itself  prtiik7/acte  evidence 
of  a  simple  contract  debt :  it  is  competent^  however,  to  the 
defendant,  to  impeach  the  judgment  by  shewing  it  to  have 
been  irregularlv  or  unduly  obtained.  To  support  an  action 
on  a  foreign  judfgment*,  it  is  not  sufficient  to  prove  the  judge^s 
hand-writing  subscribed  to  it ;  the  seal  affixed  thereto  must 
also  be  authenticated ;  or  evidence  must  be  given  that  the 
court  has  not  any  seal ;  and  then  the  judgment  may  be  esta<- 
blished  by  proving  the  signature  of  the  judge*. 

A  dedaratioQ  in  d«bti6r  goods  sold  and  delivered  %  statiaif 
that  the  defendant  at  W.  in  the  coontv  of  M.  was  indebted  ter 
the  piaifltiff  in  a  certain  sum  for  goods  sold  and  delivered,  is 
sufficient;  for  the  words  "sold  and  delivered  "  ioiply  a  con- 
tract ;  as  there  cannot  be  a  sale,  unless  two  partiestagree ;  and 
as  the  venue  goes  to  the  whole  declaration,  the  venue  laid 
must  be  taken  to  be  the  place  where  the  contract  was  made 
for  the  sale  of  the  goods* 

Foniwriy  it  waa  considered  aa  neoesaary,  that  the  amcmnt 
of  the  sums  claimed  to  be  due  in  the  several  counts  of  the 
declaration  should  correspond  exactly  with  the  sum  de-' 
manded  in  the  recital  of  the  writ,  and  neither  exceed '  nor 

i  Bishop  T.  YouDf ,  %  Boi.  ft  PqI.  78.        pleton   t.  Ld  Braybiook,  f  2  Stark, 
k  Ld.  Raym.  60.  N.  P.C.6. 

1   Walker  t.  Witter,  Boof,  1.  n  Alrei  ▼.  Bunbuiy,  4  Camp.  28. 

m  Heuy  ▼.  Adey,  3  East,  221 .  See  Bu*  o  Emeix  ▼•  P«U»  S  T.  R.  28. 

chaiiaii  T.  Rucker,  1  Camp.  63.    Ap-  p  Hulme  v.  Saunders,  2  Ler.  4. 


(T)'  *'  Indbbitatus  asstimpsit  will  not  lie  in  any  case  except  where 
debt  lies :  therefore  it  lies  net  against  the  acceptor  of  a  bill  of  ez« 
changje ;  for  the  acceptance  is  merely  a  collatend  enga^ment :  hut, 
iadabilatas  assumpsit  lies  against  the  drawer,  who  is  really  the 
debtor  by  the  receipt  of  the  money;  and  debt  will  lie  a^inst  the' 
dtawar/'    Haid's  case,  Salk.  23* 
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fall  short  of  it  1  But  tbis  is  not  now  cofnsidered  as  requi- 
site; and  in  a  late  case  %  where  debt  was  brought  on  simple 
contract,  it  was  holden,  on  special  demurrer  to  the  declara* 
tion,  that  the  declaration  Was  good,  although  tbe  skots  claimed 
to  be  due  in  the  several  counts  did  not  amount  to  the  sum 
demanded  in  the  recital  of  the  writ ;  and  although  the  breach 
was  assigned  for  non-payment  of  tbe  sum  demanded ;  the 
court  ob^rvingy  that  in  debt  on  simple  contract  the  plaintiff 
mi^ht  prove  and  recover  a  less  sum  than  he  demanded  in  the 
wnt  In  like  manner  where  an  action  of  debt  was  brought  in 
the  Court  of  King's  Bench  %  on  a  bond  and  several  simple 
contracts,  and  the  amount  of  the  sums  claimed  to  be  due  in 
the  several  counts  exceeded  the  sum  demanded  in  the  begin- 
ning of  the  declaration,  it  was  holden^  on  special  demurrer, 
that  the*  declaration  was  good ;  for  the  words  "  of  a  plea  that 
he  render  £  '*  in  the  King's  Bench,  at  least  are  superfluous 
words,  and  being  reiected  there  will  not  be  any  repugnance  on 
the  face  of  the  declaration.  See  also  the  opinion  expressed 
by  Lord  Mansfield,  C.  J.  in  Walker  v*.  Witter,  1  Doug,  dd 
edit.  6*  "  it  is  not  neceitory  that  the  plaintiff  should  recover 
in  debt  the  exact  sum  demanded."  See  alsa  Aylett  v.  Low, 
9  Bl.  R.  1221,  where  in  debt  on  a  mutuatus  for  200/.  and  ver« 
diet  for  100/.,  the  court  refused  a  new  trial ;  although  it  was 
uiged,  that  debt  being  ah  entire  tiling,  it  could  not  be  reco- 
v^edin  paft 


q  Smith  r.  Towe,  Moore,  298. 
r  MKhiUlte  ▼.  CMEt  1  H.  Bl.  M9. 


9  Lord  T.HouftoDi  II  £ait,  St. 
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IIL  Debt  an  Bond— Of  the  Pleadings^ 

1.  Gmeral  Iwu,  non  eH  factum^   and  Evidence 

2.  Accord  and  Satisfaction. 

3.  DuTutm 

4.  Itte^  Contidirationf 

1.  Bff'ike Common  Utw  ;  immoral'-^  RatrakU 

of  Trade,  J-c. 

2.  By  Statute;  Gaming^^Sale   of  Ojffke^Si^ 

5.  Infancy. 

6.  PoyiRail— So/v«(  ad  Diem^^ohit  post  Diem, 

and  Evidence  thereon. 

7.  Beleau. 

8.  Set-^ff. 

Debt  on  Bond. — ^If  a  bond  be  dated  on  a  day  certain,  with 
a  penalty  conditioned  for  the  payment  of  a  lesser  sumS  and 
there  be  not  any  day  fixed  for  the  payment  of  the  lesser  sum, 
sucb  sum  is  payable  on  the  day  of  the  date ;  and  if  an  action 
be  brought  upon  the  bond,  the  court  will  refer  it  to  the  master 
to  compute  principal,  interest,  and  costs,  and  on  payment  of 
the  same,  will  stay  the  proceedings  under  the  stat.  4  Ann. 
€•  16;  s.  13.  Interest  will  become  due  on  sucb  bond",  al- 
thouffh  not  expressly  reserved,  and  is  to  be  computed  from 
the  &y  on  which  the  money  secured  by  the  bond  becomes 
payable,  Tiz«  the  day  of  the  date. 

If  a  person  be  bound  to  pay  a  certain  sum  of  money  at  se- 
veral days,  %  the  obligee  cannot  maintain  an  action  of  debt 
until  the  last  day  be  past  (9).  But  upon  a  bond  with  a  pe- 
nalty conditioned  to  pay  several  sums  of  money  at  different 

t  Faiqiihar  v.  Monii,  7  T.  R.  134.    u  7T.R.  134. 
dee  alio  Note  y.Beoon,  Cio.  EUx.    x  1  Iiigt47.  b.393.b.F.N.B.904. 
79S.    lliirt.208.a. 


(2)  Debt  will  not  lie  on  a  promissory  note  payable  by  instalments, 
until  thelsstday  of  payment  be  past.  Rodder  t.  Price,  1  B.  BL547. 
See  the  elsborate  judgment  of  the  court,  and  the  distinction  there 
taken  between  debt  and  assumpsit  in  this  respect. 
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days  ^,  debt  will  lie  immediately  on  default  ot  payment  at 
either  of  the  days  (3) :  for  the  condition  is  thereby  broken, 
and  consequently  the  bond  becomes  absolute.  And  this  rule 
holds,  although  the  condition  of  the  bond  does  not  expressly 
provide  **  that  in  default  of  payment  at  any  of  the  said  times, 
the  bond  shall  be  in  force/' 

'  If  A*  enter  into  a  bond  to  pay  money  on  two  several  con- 
tingencies, the  obligee  may  maintain  debt  on  the  happening 
of  either  contingency*. 

If  an. instalment  of  an  annuitv*,  secured  by  bond,  be  not 
paid  op  ^e  day,  the  bond  is  forfeited,  and  the.  penalty  is  the 
debt  in  law,  for  which  judgment  may  be  enterea,  which  shall 
fitand  as  a  security  for  the  growing  arrears  of  the  annuity. 

Where  a  place  of  date  is  mentioned  in  the  bond^,  it  is  in- 
cumbent on  the  plaintiff  to  set  it  forth  in  the  declaration^  so 
that  the  bond  produced  in  evidence  may  agree  with  the  bond 
^kclared  on.  Hence,  if  a  bond  be  dated  abroad,  the  declara- 
tion must  state  the  place  of  such  date,  and  then  the  venue 
must  be  added  for  a  place  of  trial. 

'  But  where  a  promissory  note  was  dated  at  Paris,  and  the 
declaration  merely  stated  that  it  was  made  at  London,  omit- 
ing  the  place  of  date.  Lord  EUenborough  held  the  omission 
to  be  immaterial  ^ 

In  an  action  of  debt'  upon  bond,  the  court  will  not  permit 
money  to  be  paid  into  court,  but  will  refer  it  to  the  master  to 
compute  what  is  due  for  principal  and  interest 

7  CqaUii  ▼.  Hewitt,  1  WUi.  80.  BuU.  b  Robert t.  Harna^e,  Ld.  Raym.  1043. 

N.  P.  108.  S.  C.    Hallet  t.  Hodget,  Salk.  659.  S.  C  1  Inst.  261.  b.    See 

cited  by  the  Reporter,  I  Wils.  80.  k  also  Dutch  W.  I.  Company  ▼.  Van 

Say.  R.  20. 8.P.  Moses,  1  Str.  612. 

s  I  Lcr.64.  c  HottriettT.  Morris,  3  Camp.  N.  P.  C. 

M,  Judd  T.  Bvans,  6  T.  R.  309.  303. 

d  Anon.  E.  25  G.  3.  B.  R.  MSS. 


(3)  So  on  a  covenant  or  promise  to  pay  a  sum  of  money  by  instal- 
ments, an  action  of  covenant  or  assumpsit  will  lie  immedia^ly  on 
the  non-payment  of  the  first  instalment.  I  Inst  292.  b.  Milles  v. 
Milles,  Cro.  Car.  241.  So  if  money  is  awarded  to  be  paid  at  different 
days,  assmnpsit  will  lie  on  the  award  for  eacb  sum  as  it  becomes  dtie, 
and  the  plaintiff  shall  recover  damages  accordingly ;  and  when  ano* 
ther  sum  of  the  money  awarded  shall  become  due,  the  plaintiff  may 
commence  a  new  action  for  that  also,  and  so  on  totmqyoiui.  Cooke 
F.  Whorwood,  2  Saund.  337.  The  same  rule  holds  in  respect  of 
duties,  which  touch  the  realty.     1  IqsU  292.  b. 

N  n 
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Of  the  Pleaiings, 

I.  GeMTol  I^gucy  non  est  fachim,  and  EtnAnce  thereon. 

The  general  issue  to  an  action  of  debt  on  bood^  n  non  est 
factum;  because  the  action  is  grocinded  upon  the  specialty. 
If  the  defendant  plead  nil  debet  instead  of  non  est  factum 
the  plaintiff  naay  take  advantage  of  it  upon  general  demurrer*. 
Upon  the  issue  of  non  est  factum,  th^  plaintiff  must  prove 
the  execution  of  the  bond  by  the  defendant.     Proof  that  one, 
who  called  himself  D.,  executed,  ts  not  sufficient,  if  the  wit- 
ness did  iK>t  know  it  to  be  the  d<efendant^    To  proV6  l!h^ 
execution  of  a  bond,  the  sealing  and  delivery  must  be  proved. 
Proof  of  theseafing  dhly  is  not  sufficient    Hence,  in  a  case^ 
where  the  jury  fodnd,  that  the  defendant  seal^  the  bond 
and  cast  it  upon  the  teUe,  and  the  plaintiff  took  it  without 
toy  other  ddiveiy^  or  any  othev  thii^  amoanting  to  a  de- 
Uvety,  the  c<nirt  vrete  of  opibioDv  that  this  was  insufflcient ; 
observing,  that  it  was  not  like  the  case  which  bad  then  lately 
been  adjudged  ^  where  the  obligor  bad  sealed  the  bond,  and 
cast  it  upon  t)ie  table,  saying,  "  this  will  serve  "  which  was 
holden  a  ffood  deliveiy ;  beoiuse  from  the  expressions  used 
by  toe  obTigorj»  it  app^red  to  be  his  intention  that  it  should 
he  his  deed.    If  the  obligor  says  to  the  obligee,  "  it  is  suffi- 
cient for  you/'  or  **  take  it  as  my  deed,"  or  the  like  words, 
it  is  a  sufficient  delivery ^     If  a  person  deliver  a  writing 
iKaled  to  the  party  to  lohom  it  is  made,  as  an  escrow,  that  is, 
to  be  his  deed  upon  certain  conditions,  that  is  an  absolute 
delivery  of  the  deed,  being  made  to  the  party  himself^.    But 
a  deed  may  be  ddivered  to  a  stranger  as  an  tecrow  ^ 

If  there  is  a  subscribing  witness  to  the  bond  who  is  living, 
and  capable  of  being  examined,  such  witness  alone  is  cooir 
petent  to  prove  the  execution;  because 'he  mny  know  and 
be  able  to  explain  the  circumstances  of  the  transaction,  of 
which  a  stranger  may  be  ignorant (4j;  and  for  this  reason  it 

•  Anott.  2  WiU.  10.  h  1  In*t.  36.  s, 

r  MMBiot  T.  BatM,  H.  4  i}.^.  Bou.  vr.      i  lb. 
p.  171%  k  n>. 

r  QUtdfcdkia  t.  Staining  Ci^  fifs.       1  fb. 
1^.  1  MMk  140.   D^  Uiniait* 

m.  s,  q. 


i^i|    n   mr*^^^^9^ 


(4)  This  Tide  is  raligioaily  ttdfaered  ti>»  tidr  ca«  k  be  dispensed 
Wh,  even  whe^e  the  iadbum«Dt  is  tiot  the  ft^tnuktion  oC  ibe 
aetiMi,  but  only  given  in  evidence  collaterally.  See  the  opmioti  of 
Lord  Alvanley,  C.  J.  ia  VanMYt,  q.  t.  v«  PdMa,  4  Bin.  17,  P.  Gs, 
240. 
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hm  b«en  bolden*!  that  a  confession  or  acknowledgment  of 
the  party  executing  the  bond  will  not  dispense  with  this  tes« 
timooy,    Eyen  the  admission  of  the  obligor  of  the  execu- 
tion of  a  bond  in  an  answer  to  a  bill  in  chancery^  filed  for 
the  express  purpose  of  obtaining  such  admission,  has  been 
adjudged  to  be  msufficient  without  evidence  to  account  for 
the  non-production  of  the  subscribing  witness  (5).    It  is  not 
necessaiy  that  the  subscribing  witness  should  actually  see  the 
party  execute  the  bond  •,  for  if  the  witness  be  in  an  ad- 
joining room,  and  the  obligor,  after  the  execution,  brings  the 
bond  to  the  wituess,  and  says  that  he  has  executed  it,  and 
desires  the  witness  to  subscribe  his  name  as  a  witness,  this 
18  sufficient    If  there  be  two  or  more  subscribing  witnesses, 
it  will  only  be  necessary  to  call  one  of  them.    If  the  sub- 
scribing witness  be  interested  at  the  time  of  the  execution  ^, 
and  also  at  the  time  of  the  trial  ^,  he  cannot  be  examined  as  a 
witness  to  prove  the  execution,  nor  will  proof  of  his  hand- 
writing be  sufficient    In  this  case  proof  of  the  hand-writing 
oi  the  contracting  party'  must  be  adduced  (6).    If  it  can  be 
proved,  that  the  subscribing  witness  is  dead  or  has  become 
mfamous',  or  is  domiciled  S  or  absent  in  a  foreign  country, 
and  out  of  the  jurisdiction  of  the  court  •,  at  the  time  of  trial; 
or  that  intelligence  cannot  be  obtained  of  him  after  reasonable 
inquiry  has  l^n  made',  proof  of  his  hand-writing  will  in 


tn  Abbott  V.  Planbe,  Doug.  215* 

n  Call  V.  Dunning,  4  East,  53. 

o  Park  T.  Mean,  2  Boa.  k  Pal. 217. 

p  Swire  r.  Bell,  5  T.  R.  871. 

q  See  caae  put   1^  Sent.  Hooper,  in 

Qom  T.  Tncey,  1  P.  Wma.  2B9. 
r  Oodlrey  y.  Nocxis,  Str.34. 
■  Jones  T.  Mason,  2Str.  833. 
t  Coghlfm  ▼.  WlUiamaoD,  Doug.  98. 


u  Prince  y.  Blackbume,  2  East's  R . 
250. 

X  Cunlifite  t.  Sefton,  2  East,  183.  Cros* 
by  T.  Pengr,  1  Taunt.  364.  Wardell 
y.  Feimor,  2  Camp.  N.  P.  C.  282.  S.  P. 
Parker  v.  Hoskins,  2  T&unt.  223. 
Burt  y.  Walker,  4  B.  ft  A.  697.  Doe 
d.  Johnson,  y.  Johnson,  Leicester 
Lent  Ass.  1618.  and  B.  R.  IVin.  T. 
1818.    1  Phillips,  472.  n. 


(5)  But  in  a  case  where  the  defendant's  attorney  had  admitted  the 
sigM^re  of  the  de£eDdant|  and  of  the  subscribing  witness  to  the  bond, 
lord  EUenborough  ruled,  that  this  must  be  taken  as  a  presumptive 
admiasioii  of  all  the  subscribing  witness  psofessed  to  attest,  and 
would  haJire  been  called  to  prove,  and  consequentlv,  that  it  was  not 
Moaitary  to  bripg  proof  of  delivery.    Milward  v.  Temple,  1  Camp. 

(6)  In  Godfrey  ▼.  Norris,  Str.  34.  where  the  plaintMF  was  admi- 
nistnttor  de  hanis  mm  of  the  obligee,  and  the  only  surviving  witness 
to  the  bond,  Parker,  C.  J.  permitted  evidence  of  the  hand-writing  of 
the  obligor  to  be  given. 


N  B  2 
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Ruch  cases  be  sufficient  (7).  If  the  subscribing  witness  deny 
having  seen  the  deed  executed,  the  case  stands  as  if  there 
were  no  subscribing  witness,  and  ot6er  evidence  may  bead-* 
admitted  ^ 

By  Stat  26  6.  3.  c.  57.  s.  38.  deeds  executed  in  the  East 
Indies,  and  attested  by  witnesses  there^  are  made  evidence  on 
proof  of  the  hand- writing  of  the  parties,  and  of  the  witnesses, 
and  also  that  the  witnesses  are  resident  in  the  East  Indies. 

y  Talbot  t.  Hodson,  7  T^ant.  25 1 .    See  infirm,  n .  (7.) 


(7)  So  where  a  bond  is  attested  by  two  witnesses  and  one  is  dead, 
and  the  other  beyond  the  reach  of  the  process  of  the  court,  proof 
of  the  hand-writing  of  the  witness  that  is  ciead  is  sufficient*. 

It  appears  from  Wallis  v.  Delancy,  7  T.  R.  266.  n.  that  Lord 
Kenyon  thought  it  necessary  in  cases  of  this  kind,  that  tbe  hand- 
writing of  the  obligor  should  be  proved,  as  well  as  the  hand-writing 
of  the  subscribing  witness.  But  although  this  point  was  doubtful 
formerly,  it  appears  to  have  been  solemnly  decided  in  the  following 
case. 

Debt  on  bond  f :  there  was  one  witness  to  tbe  bond  who  was 
dead,  his  hand-writing  was  proved,  but  not  the  hand-writing  of  the 
obligor. 

On  Seijt.  Kerby^s  objecting,  that  hand-writing  of  obligor  was  not 
proved.  Lord  Loughborough  directed  a  nonsuit. 

Walker,  Serjt.  moved  to  set  aside  the  nonsuit ;  because  signa- 
ture is  not  necessary,  and  if  subscribing  witness  had  been  dead,  he 
need  not  have  proved  hand-writins  of  obligor.  Cited  2  Rep.  5 
Salk.  462.  and  Ford's  MSS.  note  of  case  before  Eyre,  C.  J.  where 
a  deed  was  attested  by  two  witnesses  who  were  dead — tbe  hand- 
writing of  one  of  the  witnesses  only  was  proved,  and  not  the  hand- 
writing of  \he  other  witness  or  of  the  party  executing  deetL — 
Kerby,  Serjt.  The  obligor  need  not  have  signed,  but  having 
signed  the  bond,  his  hand-writing  ousht  to  have  been  proved ;  the 
ancient  reason  (3  Lev.  1.)  for  sealing  is  now  at  an  end,  the  most  sa- 
tisfactory proof  is  the  hand-writins,  instead  of  sealing— the  wit- 
ness's attestation  is  not  the  only  evidence,  and  after  his  death  there 
being  no  opportunity  of  cross-examining  him  as  to  the  execution, 
best  evidence  is  that  of  the  obligor's  hand-writins— relied  on  the 
practice.  Lord  Loughborough  thought  the  proof  of  obligor*a  hand- 
writing much  the  most  satisfactory  to  court  and  jury.  GoukL,  J. 
thought  so  too,  and  according  to  hts  memory  it  was  the  practice  on 
Western  circuit.  Nares,  J.  differed  on  principle  and  practice  of 
Oxford  circuit.  Heath,  J.  concurred  with  Nares,  J.  on  principle 
and  practice— said  that  it  was  good  primd  facie  evidence.     Lord 

*  Adam  r.  Kerr,  1  Bos.  and  Pul.  360. 

t  Gough  V.  Cecil,  C.  B.  Trin.  24  G.  3.  Seijt  UUl'i  MS.  21.  p.  78.  S.  C.  shortly 
reported  in  1  Luden  on  Elections,  p.  317. 
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If  the  bond  be  thirty  years  old  or  upwards*,  it  may  be  given 
ID  evidence  without  any  proof  of  the  execution  (8) ;  some  ac- 
county  however,  ought  to  be  given  of  it,  where  found,  &c/. 
in  order  to  raise  the  presumption,  that  it  was  regularly  exe- 
cuted (9).    But  if  there  be  any  blemish  in  the  bond  by  razure 

z  Bull.  N.  p.  265.  Water  Works  v.  Ck>wper,  1  £sp.  N.  P. 

a  Goyemor  and  CompaDj  of  Chelsea        C.  27A. 


Louffhborough,  C..J*  thought  the  practice  ought  to  decide,  and 
would  take  time  to  inquire  of  it — ^afterwards  the  court  granted  a 
new  trial.  N«  In  conversation  a  few  days  after,  Gould,  J,  ex- 
pressed his  dissatisfaction  to  Serjt.  Kerby. 

In  addition  to  the  preceding  decision  it  may  be  observed,  that 
Mr.  J.  BuUer,  in  Adam  v.  Kerr,  I  Bos.  and  Pul.  361.  held,  <<that 
the  hand-writing  of  the  obligor  need  not  be  proved ;  that  of  the 
subscribing  witness,  when  proved,  is  evidence  of  every  thing  on  the 
face  of  the  paper ;  which  imports  to  be  sealed  by  the  party.**  The 
same  doctrine  may  be  inferred  from  the  cases  of  Cunliffe  v.  Seftoo. 
2  East,  183.  and  Prince  v.  Blackburn,  2  East,  250.    And  in  NeU 

'  son  V.  Whittall*  1  B.  &  A.  19.  in  an  action  on  a  promissory  note, 
the  subscribing  witness  being  dead,  proof  of  his  hand-writing,  and 

:  thai  the  defendant  was  present  when  the  note  was  prepared,  was 
holden  to  be  sufficient  without  proving  the  hand-writing  of  the  de- 
fendant. 

If  the  subscribing  witness  swears,  that  he  did  not  see  the  deed 
executed,  then  the  execution  may  be  proved  by  evidence  of  the 
handwriting  of  the  party*.  The  same  rule  holds  with  respect  to  a 
promissory  notef  • 

(8)  This  rule  extends  to  other  paper  writings,  as  well  as  deeds, 
e.  g.  old  receipts.  Fry  v.  Wood,  M.  11.  G.  2.  B.  R.  MSS.  and 
Wynne  v.  Tyrwhitt,  4  B.  &  A.  376. 

(9)  It  is  worthy  of  remark,  that  in  Rees  v.  Mansell,  Hereford 
Sum.  Ass.  1765,  MSS.    Perrot,  Baron,  held,  that  if  a  deed  is  read 
in  evidence  on  accotrot  of  its  antiquity,  yet,  if  on  the  other  side  it  is 
shewn,Uhat  one  of  the  witnesses  is  alive,  he  must  be  produced ;  or 
the  deed  must  be  rejected.     And  he  said  a  deed  being  produced  in 
B.  R.  and  going  to  be  read,  it  appeared  that  Sir  J.  Jekyll  was  a 
subscribing  witness ;  upon  which  the  court  said,  they- knew  he  was 
alive,  ancfif  he  did  not  come  to  prove  it,  plaintiff  must  be  nonsuit. 
It  was  mentioned  to  have  been  said,  by  Yates,  J.  on  a  former  cir- 
cuit, that,  for  the  sake  of  practice,  the  witness  should  not  be  ad- 
mitted to  prove  an  old  deed,  even  if  he  attended  for  that  purpose ; 
but  Perrot,  B.  retained  his  opinion,  and  said»  that  an  ola  deed  is 
admitted  only  on  a  presumption,  that  the  witnesses  are  dead  ;  but 
when  the  contrary  i»  made  to  appear,  they  must  be  called.    Sed  quse. 

•  Fitzg^erald  y.£lsee,  2  Camp.  N.  P  C.  635.  Lawrence,  J. 
t  Lemon  V.  Dean,  2  Camp  N.  P.  C.  636.  d-  Le  B>uac,  J. 
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or  interlineation^  the  execution  oaglit  to  be  proved,  although 
the  bond  be  above  30  years  old,  by  the  8ul»cribing  witness, 
if  living,  and  if  he  is  dead,  by  proving  his  hand-vf  riting,  in 
order  to  encounter  the  presumption  arising  from  the  razure, 
&c. 

The  defendant,  on  the  general  issue  of  non  est  factum  \ 
may  give  in  evidence  any  tning  which  proves  the  deed  to  be 
void  at  the  time  of  pleading ;  as  razure,  interlineation,  addi- 
tion to,  or  other  alteration  of  the  deed  in  a  material  point  by 
the  obligee,  or  even  by  a  stranger  without  the  privity  of  the 
obligee.    In  like  manner  the  defendent,  on  non  est  factum, 
may  give  in  evidence  coverture*  or  lunacy**,  at  the  time  of 
execution :  or  that  the  bond  was  given  to  a  feme  covert,  and 
her  husband  disagreed  to  it ;  or  that  the  bond  was  delivered  as 
an  escrow  * ;  or  that  he  was  made  to  execute  it  when  he  was 
BO  drunk,  that  he  did  not  know  what  he  did^    But  if  the 
deed  is  voidable  only,  as  by  reason  of  infancy  or  duress^  ia 
these,  and  the  like  cases,  the  obligee  cannot  plead  non  est 
factum  :  for  it  is  his  deed  at  the  time  of  action  brought*  and 
must  be  avoided  by  special  pleading*.  So  if  the  bond  is  void- 
able by  statute,  that  must  be  pleaded  specially.    In  the  case 
of  a  joint  bond,  if  one  obligor  only  be  sued,  be  must  plead 
the  matter  in  abatement^;  for  he  cannot  take  advantage  of  it 
in  evidence  on  the  general  issue  non  est  factum^,  although  it 
appear  upon  the  declaration  that  there  are  other  obli^fors  ^ ; 
nor  can  he  demur  upon  oyer^    So  where  the  bond  is  exe- 
cuted by  three  obligors,  and  two  only  are  sued  •.    But  where 
it  appears  on  the  record,  the  objection  may  be  taken  in  arrest 
of  judgment". 

2.  Accord  and 

It  appears  from  some  of  the  books^,  that  to  debt  on  bond 
an  accord    executed  before  tiie  day  of  payment  may  be 

b  Pigott*!  caae,  11  Rep.  27.  a.  5  Bep.  g  6  Rep.  Hi),  a. 

119.  b.  h'Watu  y.   Goodman,  Loid   IBLtijm. 

c  12  Mod.  609.  per  Holt,  C.  J.    Lam-  1460. 

bert  V.  Atkina,   t  Camp.  N.  P.  C.  i  Whelpdale*s  case,  5  Rep.    119.  a. 

272.  S.  P.  Stead  v.  Moon,  Cio.  lac.  152. 

d  Yatei  t.  Bowi,  8tr.  1104.    B«  Lee^  k  South  v.  'hmner,  2  Taunt.  i54. 

C.  J.  on  the  aathority  of  Smith  ▼.  1  Gilbert  ▼,  Bath|  Str.603. 

Cair,  by  PengeUf,  C.  B.    See  Paul-  m  South  t.    Tanner,   2   T&unt.    254» 

der  T.  Silk,  3  Camp.  N.  P.  C.  126.  Gaulton  r.  Cballiner  and  Wilkinson, 

e  Stoytes  y.  Pearson,  4  Esp.  N.  P.  C.  1  Wms.  Saund.  291.  e.  n. 

255.    £UenboToug:h,  C.  J.  n  Homer  ▼.  Moor,  B.  R.  M.  24  Geo.  2.- 

f  Cole  T.  Bobbins,  per  Holt,  C.  J.  cited  by  Aston,  J.  5  Bun.  2614. 

SaUs.  MSS.  Bull.  N.  P.  172.  Pitt  ▼.  o  Anon.  Cro.  Eiit.  46.  cited  In  Com* 

Smith,  3  Camp.  N.  P.  C.  33.  tHg.  Accord,  {A.  \ .) 
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pkadedL  I  am  not,  %o«r«ven  «W9(0  of  apy  c^^  in  wbicb  t^i^ 
poifit  has  been  e3q)i«aly  d«tarffnjnpKl«  If  ^uch  plcu^  ca^  bf 
pleaded,  the  foUowing  rulea  oijtght  (p  be  att^pded  tp ;  firett 
that  the  thing  giyeo  in  satisfaction  be  of  some  value  in  con- 
templation oflaw  ' ;  ^ence,»  a  release  of  an  equity  of  redemp- 
tion  i9  not  sufficient ;  secondly,  if  the  debt  arises  by  the  per- 
Ibrmance  or*breacb  of  tbecoqditi6n%  and  not  by  virtue  oi  the 
boD<},  the  accord  and  satisfaction  must  be  pleaded  in  discharge 
of  the  condition,  and  not  of  the  bond ;  lastly,  if  the  debt 
arises  upon  an  obligation  without  a  condition'*  satisfaction 
by  deed  only  can  be  pleaded ;  for  the  bond  itself  cannot  be 
dischai^ged  ivithout  speciality. 

y^ocord  and  payment  of  part  before  the  day  %  with  a  pro- 
mise to  pay  the  residue  at  a  future  day,  which  promise  the 
obligee  accepted  in  full  satisfaction  of  the  debt,  is  not  a  good 
plea ;  because  the  promise  to  pay  is  executory. 

Although  one  bond  cannot  be  pleaded  in  satisfaction  of 
another*,  yet  payment  of  a  less  sum  before  the  day  in  full 
satisfaction,  and  acceptance  thereof  in  full  satisfaction,  may 
be  pleaded  in  bar  to  debt  on  bond ;  because  parcel  of  the 
debt,  before  the  day»  may  be  inore  beneficial  to  the  obligee 
than  the  whole  at  the  day,  and  the  value  of  the  satisfaction 
is  not  material  But  care  must  be  taken  in  this  case  to  plead 
the  paym^t  of  part  to  have  been  made  in  full  saiUfaciion  "  ; 
for  if  tlie  plea  states  the  payment  of  part  generally ^  it  will 
be  bad. 

ft 

3.  Dureu. 

To  debt  on  bond  the  defendant  may  ple^,  that  it  was  ob- 
tained by  duress  of  imprisonment  (10).  This  plea  admits 
the  deed,  and  the  proof  of  the  issue  lies  on  the  defendant.  If 
the  defendant  can  prove  that  he  was  compelled  to  execute  the 
bond,  when  he  was  under  an  arrest,  without  legal  process '', 
or  by  the  process,  or  warrant  of  a  person  not  having  legal  au- 
thority ^«  it  is  aufficienL  So  if  the  arrest  was  by  warrant  from 
a  justice  of  the  peace,  on  a  charge  of  felony,  where  there  had 

p  Fteston  v.  Cbrlftmas,  2  WIU.  S6.         t  Cro.  lOix.  716.     Hob.  68,  0.    Cio. 
q  Neale  t.  ShefBeld,  Yelv.  lOt.  Ott.  S6.    AinittMl  jb  VixmV^  oase* 

r  8.  <L  Ci»«  Jaeja64.FraBtMi  V.  GIidi^       6  Itop.  117.  a. 
fass,  %  Will.  6^  B  Id.  RqMlTed. 

«  Baliton  y.  Baxter,  do.  EUz.  304.    x  Com.  I%*  VieMA.  (2  W.  19,) 

yid. 


(10)  See  the  form  of  this  plea  in  ihe  Clerk's  AimtaBt,  77. 
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not  been  any  felony  committed* ;  or  if  Uie  defendant  faaYing 
been  arrested  under  legal  process,  was  forced  by  tortious 
usage  in  prison  V  it  will  be  construed  a  duress. 

The  duress  must  be  of  the  person  (11)  of  the  defendant  or 
hiswife^;  one,  who  is  a  surety  only,  cannot  plead  that  the 
bond  was  obtained  by  duress  of  the  principal^,  where  the 
bond  is  joint  and  several''.  It  has  been  observed,  that  duress 
must  be  pleaded,  and  cannot  be  given  in  evidence  under  the 
|[eneral  issue  non  est  factum  :  for  a  bond  obtained  by  duress 
IS  not  void,  but  voidable  only. 

To  the  plea  of  duress  the  plaintiff  may  reply  that  the  de- 
fendant was  at  large  at  the  time  of  the  execution^  and  that 
he  sealed  and  delivered  the  bond  voluntarily,  and  not  by  du- 
ress of  imprisonment. 

4.  Illegal  Considerationf 

1.  By  the  Common  LoM-^Immorah^In 

RestranU  of  Trade,  ^. 

2.  By  Statute^Gammg—SaU  of  Office^ 

5tmony—  Usury. 

I.  By  the  Common  Lauh-^ImmoraL — A  bond  may  be 
avoided,  if  it  has  been  made  upon  an  immoral  consideration ; 
as  where  the  condition  of  the  bond  was,  that  the  obligee  and 
obligor  should  live  together  in  a  state  of  fornication/  But  a 
bond  given  in  consideration  of  past  cohabitation  with  an  un- 
married woman,  is  good ;  because  it  shall  be  intended  as  a 
compensation  for  the  wrong  done*  (12). 

X  Aleyn,  92.  d  1  Roll.  Abr.  d87.pl.  6. 

a  2  iDtt.  482.  e  CI.  Ass.  77. 

b  Bro.  Abr.  Duress,  pi.  18.  f  Walker  r.  Perkins,  3  Burr.  1568.  I 

c  Uuscomber. Standing,  1  Cro.Jac.187.  '     Bl.  Rep.  517.  S.  C 

Adjudged  on  demnneff.  g  Tixntx  t.  Yaiigfaao,  2  'WHm.  339. 


(11)  In  1  R.  Abr.  687.  pi.  3.  it  is  said,  that  if  a  person  executes 
a  deed  by  duress  of  his  goods,  he  may  avoid  the  deed ;  and  20  Ass. 
pi.  14.  is  cited,  wheie  a  release  made  by  an  abbot,  by  duress,  of  his 
cattle,  was  bolden  void.  But  in  Summer  and  Feryman,  UiL  1708.. 
cited  in  2  Str*  917.  it  is  said  to  have  been  holden,  that  a  bond' could 
not  be  avoided  by  duress  of  goods.  See  also  Bro.  Abr.  Duress, 
pi.  16.  S.  P. 

(12)  See  Marchioness  of  Annandale  v.  Harris,  2  P.  Wms.  432. 
Priest  V.  Parrot,  2  Vez.  160.  and  Gray  v.  Maihias,  5  Ves.  Jun.  286. 
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fit  restraint  of  Tratfe.— With,  respect  to  bonds  made  in  re- 
straint of  trade,  it  may  be  observed,  that  whereever  a  sufficient 
consideration  appears  to  make  it  a  proper  and  useful  contract* 
and  such  as  cannot  be  set  aside  without  injury  to  a  fair  con- 
tractor, it  ought  to  be  maintained,  provided  the  restcaint  is 
limited  to  a  particular  place;  but,  if  the  restraint  is  general^ 
that  is,  not  to  exercise  a  trade  throughout  the  kingdom,  the 
bond  is  void  (13)« 

In  debt  upon  bond,  the  defendant  prayed  oyer  of  the  con- 
dition \  which  recited,  that  the  defendant  had  assigned  to  the 
plaintiff  a  lease  of  a  messuage  and  bakehouse  in  Liquorpohd 
Street,  in  the  parish  of  St  Andrew,  Holbom,  for  the  term  of 
five  years ;  and .  provided,  that  if  the  defendant  should  not 
exercise  the  trade  of  a  baker  within  that  parish,  during  the 
said  term :  or,  in  case  he  did,  should  withm  three  days  after 
proof  thereof  made,  pay  to  the  plaintiff  the  sum  of  50/.,  then 
the  bond  should  be  void*  The  defendant  then  pleaded,  that 
he  was  a  baker  by  trade,  that  he  had  served  an  apprenticeship 
to  it,  by  reason  whereof  the  bond  was  void ;  wherefore  he 
traded,  as  it  was  lawful  for  him  to  do.  On  demurrer,  the 
court  adjudged  the  bond  to  be  good,  on  the  ground,  that 
from  the  particular  circumstances  and  consideration  set  forth, 
the  contract  appeared  to  be  lawful  and  useful,  and  that  the 
restraint  was  a  particular  restraint,  founded  on  a  valuable  con- 
sideration. See  also  the  case  of  Chesman  v.  Nainby,  2  Str.  739. 
3  Bro.  P.  C.  349.  in  which  the  Courts  of  Common  Pleas, 
King's  Bench,  and  Hopse  of  Lords,  successively  recognized 
the  same  principle,  viz.  that  contracts  entered  into  between 

h  Mitchel  t.  Reynolds,  1  P.  Wnu.  18U 


(13)  **  The  general  rule  is,  that  all  restraints  of  trade  (which  the 
law  so  much  favours),  if  nothing  more  appear,  are  bad.  This  is 
the  rule  which  is  laid  down  in  the  famous  case  of  Mitchel  v.  Rey-' 
nolds,  (which  is  well  reported  in  1  ?•  Wros.  181. ;  in  which  Lord 
Macclesfield  took  such  great  pains,  and  in  which  all  the  cases  and 
arguments  in  relation  to  this  matter  are  thoroughly  weighed  and 
considered.)  But  to  this  general  rule  there  are  some  exceptions; 
at  first,  that  if  the  restraint  be  only  particular  in  respect  to  the  time 
or  ];)lace,  and  there  be  a  good  consideration  given  to  the  person  re- 
strained, a  contract  or  agreement  upon  such  consideration  so^  re- 
straining a  particular  person,  may  be  eood  and  valid  in  law,  not- 
withstanding the  general  rule,  and  this  was  the  very  case  of  Mit- 
chel V.  Reynolds.'*  Per  Willies,  C.  J.  in  the  Master,  &c.  of  Gun- 
makers  V.  Fell,  Willes,  388.  See  further  on  this  subject  Gale  v. 
Reed,  8  East,  86. 
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two  peTBOitt,  to  Mstnto  one  of  4bem  frono  setttng  up  or 
exercisiii^  a  particular  trade  or  employneat,  yriiki9  u  etriam 
HwttUd  dutriet,  and  for  a  valuable  c<HMden^tion,  were  valid 
in  law. 

As  to  the  limits  within  which  a  person  may  restrain  him- 
self from  exercising  his  trade,  it  is  impossible  to  lay  down 
any  rule  for  ascertaining  in  what  cases  such  limits  are  reason* 
able  and  what  not.    In  Chesman  v.  Nainby,  the  distance 
within  whidi  the  obligor  agreed  not  to  exercise  tiie  same 
trade  with  the  obligee,  was  half  a  mile  only  from  the  pisce 
where  the  obligee  resided.    In  Clerk  v.  Comer,  Cas.  Temp. 
Hardw.  63.  and  7  Mod.  2S0.  8vo.  edit  S.  C  by  the  name  of 
Colmer  v.  Clark,  the  condition  was,  not  to  cariy  on  trsde 
within  the  citv  of  Westminster,  or  bills  of  mortality,  and 
^e  bond  was  holden  to  be  good.    And  in  a  more  recent  case 
of  Davia  v.  Mason,  5  T.  R.  118.  whete  the  defendant  had 
bound  himseif  not  to  practice  as  a  aurgeon  within  ten  miles 
of  the  plaintiff^s  residenoe,  the  court  did  not  think  the  limits 
unreasonable,  and  on  the  authority  of  Mitchel  v«  Reynolds,  the 
bond,  bf  ing  founded  on  a  valuable  consideratioB,  was  adjud^* 
ed  good  (14). 

It  is  impossible  to  enumerate  eveiy  species  of  illegality  for 
which  a  bond  may  be  avoided :  but^  before  I  close  this  nead, 
J  cannot  forbear  to  mention  one  case  relative  to  it,  which  un- 
derwent a  long  and  serious  discussion.  The  case  alluded  to 
is  that  of  Collins  v.  Blantem^  reported  in  2  Wi!s.  347.  It  was 
an  action  of  debt  on  bond,  dated  the  6th  of  April,  1766,  in 
which  defendant  was  jointly  and  severally  bound  with  A.  and 
B.  in  the  penal  sum  of  700/.  conditioned  for  the  payment,  by 
A.  and  B.  and  the  defendant,  of  the  sum  of  350/.  on  the  6th 
of  May  following.  The  defendant,  having  prayed  oyer  of  the 
bond  and  condition,  pleaded  that  two  of  the  obligors,  A.  and 
B.,  sind  three  other  persons,  stood  indicted  by  John  Rudge^ 
on  five  several  indictments,  for  wilful  and  corrupt  perjury, 
and  had  severally  pleaded  not  guilty ;  that  the  several  tra- 
verses on  the  indictment  were  coming  on  to  be  tried  at  the 

i  Cited  in  5  Eait,  298. 


(14)  In  Biran  v.  Guy,  4  East,  190.  aa  agreefnent  entered  into* 

by  a  practising  attorney  in  London,  to  lelinquiBh  his  business  and 

reeommend  his  clients  to  two  other  attornies,  and  that  he  would  not 

himself  practice  in  such  business  lotlAm  London^  and  l50  miles  from 

I    ^  themct;  and  that  be  would  permit  them  to  make  use  of  his  name 

in  their  firm  for  one  year ;  was  holden  to  be  a  valid  agreement. 
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«niz€8  in  StaSonl,  wheieopoB  it  wsb  unlawfally  mad  corropt^ 
Ijr^tgvMd,  betweeo  Rudge  the  protecalor^  the  plaintiff,  and 
tfale  five  penoni  indicted,  tiiat  the  plaintiff  should  give  Rudge 
his  note  for  SbOL,  payable  me  month  after  date,  for  not  ap* 
pearing  to  give  evidence  at  the  trial,  and  the  obligoiB  should 
execute  a  bond  to  the  plaintiff,  of  the  same  date  with  the 
note,  as  an  indemnity  to  the  plaintiff  for  givhsg  such  note. 
The  plea  then  stated  the  carrying  this  agreement  into  effiect^ 
on  the  6th  of  April,  176^,  and  concluded  with  an  averment, 
that  the  bond  was  given  for  the  said  consideration,  and  no 
other,  and  that  the  obligors  were  not  indebted  to  the  plaintiff 
in  any  sum  of  money,  and  therefore  the  bond  was  void  in 
law.  On  demurrer,  the  court  gave  judgment  for  the  defend- 
ant on  these  srounds:  Ist,  That  the  whole  transaction  was  to 
be  considered  as  one  entire  agreement ;  for  the  bond  and  note 
were  both  dated  upon  the  same  day,  for  payment  of  the  same 
sum  of  money  on  toe  same  day ;  that  it  was  an  agreement  to 
stifle  a  prosecution  for  wilful  and  corrupt  perjury,  a  crime 
most  detrimental  to  the  commonwealth ;  that  the  promissoiy 
note  was  certain^  void,  and  consequently  the  plaintiff  was 
not  eatitied  to  recover  upon  the  bond  which  was  ffiven  to  in- 
demnify him  from  such  note :  they  were  both  bad '^p  the  con- 
sideration for  giving  them  being  wicked  and  unlawful.  Sdly, 
That  the  bond  was  void»4)ecause  it  was  given  for  the  purpose 
of  tempting  a  man  to  transgress  the  law.  3dly,  That  the 
special  matter  might  be  pl^ed»  although  it  was  objected, 
that  the  law  would  not  enaure  a  fact  in  pais  dehors  a  specially 
to  be  averred  against  it,  and  that  a  deed  could  not  be  defeated 
by  any  thing  less  than  a  deed ;  for  the  condition  in  this  case 
was  for  the  payment  of  a  sum  of  money  :  but,  that  payment 
to  be  made,  was  grounded  upon  a  vicious  consideration, 
which  was  not  inconsistent  with  the  condition  (15),  but 

k  S.  P.  admitted  per  Cur.  in  CQtU>ert  ▼.  Haley,  8T.  R.  390. 


•«»•»•««*.*•< 


(15)  **  The  general  rule,  that  matters  dehors  the  deed  cannot  be 
pleaded  does  not  apply  to  this  case ;  the  true  meaaiiig  of  that  rale 
is,  that  matter  inconsistent  with  or  contrary  to  the  deed,  cannot  be 
alleged  *,  but  matter  consistent  with  the  deed  may ;  the  bond  in 
the  present  case  is  for  the  payment  of  money  :  the  plea  admits  this, 
aftd  the  averment  alleges  apoa  what  ccmsideiation  that  money  was 
tp  be  paid,  and  thermre  is  not  inconsistent  with,  or  contracnctoiy 
to,  the  ccmdition  of  the  bond ;  this  role  of  plsading  applied  to  tlie 
cases  of  simony,  duress,  coverture,  infancy,  &c.**    Aigmaeqt  for 

•  Buckler  T.|lfi]}«i#,  3  Vtotr.  107.    Maaie  v.  Ifeve,  <:owp.  47. 
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struck  at  the  coDtract  itself,  iii  such  a  manner  as  shewed  that 
the  bond  nerer  bad  any  legal  entity,  and  if  it  never  bad  aoy 
being  at  all,  then  the  maxim,  that  a  deed  must  be  defeated  by 
a  deed  of  equal  streugtfi^  did  not  apply  to  this  case.  The 
averment  pleaded  in  this  case  was]  not  contradictory  to,  but 
explanatory  of,  the  condition:  as  to  the  aigument,  that  if 
there  was  not  any  consideration  for  the  bond  it  was  a  gift; 
that  was  to  be  repelled  by  shewing  it  was  given  upon  a  bad 
consideration :  this  destroyed  the  presumption  of  donation. 
4thly,  That  the  plea  was  properly  concluded,  '*  and  so  the 
said  bpnd  is  void,  or  at  least  tnis  conclusion  was  well  enough 
upon  general  demurrer. 

In  debt  on  bond,  conditioned  for  the  payment  of  a  sum  of 
money  in  case  the  defendant  did  not  procure  I.  S.  then  im- 
pressed, to  appear  and  deliver  himself  to  the  plaintiff  when 
called  upon ' :  the  defendant  pleaded  that  I.  S.  having  been 
unlawfully  impressed,  the  plaintiff  was  unwilling  to  dischaige 
him,  unless  he  would  agree  to  pay  a  certain  sum  of  money, 
and  would  procure  the  defendant  to  become  bound,  and  there- 
upon it  was  unlawfully  agreed,  that  the  plaintiff  should  dis- 
chaige  L  S.  on  the  defendant  becoming  bound  for  that  sum, 
and,  therefore,  the  bond  was  void.  To  this  plea  there  was  a 
general  demurrer,  which  was  endeavoured  to  be  supported, 
on  the  ground,  that  the  defendant  ^uld  not  aver  matter  in- 
consistent with  the  condition  of  the  bond ;  that  it  appeared 
by  the  condition,  that  the  party  was  impressed,  whicn  meant 
legally  ex  vi  termini.  But  the  court  overruled  the  demurrer, 
and  held  the  plea  to  be  good. 

So  where  the  condition  of  the  bond  stated,  that  the  de- 
fendants bad  taken  up,  borrowed,  and  received  of  the  plaintiffs 
a  sum  of  money^  which  was  to  run  at  respondentia  interest*, 
on  the  security  of  certain  goods  shipped  from  Calcutta  to 
Ostend.  The  defendants  plesided,  that  the  bond  was  given 
to  cover  the  price  of  goods  sold  by  the  plaintiffs  to  the  de- 
fendants, for  the  purpose  of  an  ill^al  traffic  from  the  East 
Indies,  and  that  the  plaintiffs  knowingly  assisted  in  preparing 

•  1  Pole  T.  HvTobin,  E.  8S  0*  3.  B.  K.         m  Paxton  v.  Popham,  9  £^V40S. 
9  Eut,  416.  n. 


defendant,  S.  C.  2  Wils.  347.'  "  Since  the  case  of  Pole  v.  Harrobin, 
£.  22  G.  3.  B.  R.  it '  has  been  generally  understood,  that  an  obli- 
gor is  not  restrained  from  pleading  any  matter,  which  shews  that 
the  bond  was  ?iven  upon  an  illegal  consideration,*  whether  consist- 
ent or  not  with  the  condition  of  the  bond."  Per  Lord  Ellenbo* 
rough,  C.  J.  in  Paxton  v.  Popham^  9  East,  421,  2. 
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the  goods  for  carriage  upon  such  illegal  voyage.  On  de- 
murrer to  this  plea,  it  was  ui^ed,  in  support  of  the  demunrer, 
that  the  matter  in  the  plea  being  directly  inconsistent  with 
the  matter  stated  in  the  condition^  it  ought  to  have  been 
averred  in  the  plea,  that  the  statement  in  the  condition  was 
merely  colouraole;  but  the  court  overruled  the  objection, 
and  held  the  plea  to  be  good :  Lord  Ellenborough,  C.  J.  ob- 
serving, that  upon  the  adjustment  of  the  account,  after  the 
goods  were  sold»  the  parties  might  have  calculated  upon  the 
debt  as  upon  a  loan  to  that  amount»  and  therefore  there  was 
not  any  necessary  inconsistency  between  the  two  statements ; 
even,  taking  the  case  upon  die  strict  rule  of  law,  as  it  had 
been  generally  considered  before  the  case  of  Collins  v.  Blan- 
tenxg  but  since  that  case  there  could  not  be  any  doubt  upon 
it.  And  Le  Blanc,  J,  observed,  that  after  the  cases,  breaking 
In  upon  the  old  rule,  had  determined,  that  though  the  bond 
state  nothing  ille^l  upon  the  face  of  it,  the  obligor  may  shew 
by  his  plea,  that  it  was  given  for  an  ill^[al  consideration,  they 
bad^  in  effect,  decided,  that  he  may  shew  an  ill^l  consider- 
ation, different  from  the  consideration  stated  in  the  condition. 
And  when  the  plea  states,  that  the  bond  was  e^iven  to  cover 
the  price  of  goods  illegally  contracted  to  be  sold  and  shipped, 
it  does  in  effect  deny  that  it  was  ^iven  for  money  borrowed ; 
and  it  shews  that  the  statement  in  the  condition  was  made 
colourably  in  order  to  cover  the  illegal  agreement 

2.  By  Statute. — ^Where  the  consideration  on  which  the 
bond  is  given  is  illegal  by  statute,  the  defendant  may  take 
advantage  of  it  by  pleading.  And  if  the  bond  contain  several 
conditions,  although  one  of  the  conditions  only  be  void  by  a 
statute,  yet  the  whole  bond  is  void". 

Gaming. — ^By  stat  0.  Ann.  c  14.  s.  1.  **  All  bondsexecuted 
by  any  person,  where  the  whole  or  any  part  of  the  consi- 
deration is  for  money,  or  other  valuable  thing,  won  by 
gaming  or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or 
other  game ;  or  by  bettitag  on  the  sides  or  hands  of  such 
as  game  at  any  of  the  said  games ;  or  for  repaying  any  mo- 
ney knowingly  lent  or  advanced  for  such  gaming  or  bet* 
ting;  or  lent  and  advanced  at  the  time  and  place  of  such 
play,  to  any  person  so  gaming  or  betting,  or  that  shall 
during  such  play  so  game  or  tet,  ^ball  be  void." 

In  a  plea  upon  this  statute,  it  must  be  shewn  at  what  play 
or  game  the  mon^  was  lost ;  because  that  is^matter  of  law 
and  not  merely  evidence* ;  and  the  particular  game  speciGed 
must  be  proved  ^ 

B  Norton  r.  Syms,  Moor,  856.  p  BCioziDgbi  y.  SteptiensoD,  1  Camp. 

o  Colbom  T.  Stockdale,  1  Str.  493.  N.  P.  C.  291 . 
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Sale  of  Ofiee^-^By  stat.  5  and  6  Edw.  0.  c.  16.  t.  ^  and  3. 
**  If  aoy  person  take  any  bond  to  racaiTe  any  money,  fee,  le- 
"  ward,  or  oUier  profit,  directly  or  indirectly,  for  any  offioa  or 
offices,  or  any  part  of  them,  or  to  the  intent  that  any  per- 
•on  should  enjoy  any  office,  or  the  deputaticHi  of  any  oSee, 
or  any  part  thereof,  which  office,  or  any  part,  shall  in  any 
'*  wise  ioBch  the  admimstration  or  emeeution  of  justice ;  or 
^  the  receipt,  controltnent,  or  payment  of  any  of  the  kiogf  s 
^  money,  revenue,  account,  aulnage,  auditorship,  or  survey^ 
'^  ing  any  of  the  king^s  lands,  tenements,  or  heraditaments ; 
'*  or  any  of  (the  kin^s  coatoms,  or  any  otber  adBQinittfation 
*'  or  neoessaiy  attendance  in  any  of  the  king's  cu8tom4iottsea, 
*^  or  the  keep  of  any  of  the  king  s  towns,  oaatlea,  or  fortresiaa, 
*'  i^ing  used  or  appointed  for  a  place  of  atsength  and  de- 
**  fence ;  or  which  shall  touch  ai^  derksbip  to  b6  occupied 
**  in  any  manner  of  court  of  record,  wherein  justice  is  to  be 
^  ministered,  eyeiy  such  bond  shall  be  void  agatnat  thepeiaoa 
^'  making  it.'* 

The  4th  section  provides  against  the  extension  of  this  act 
to  any  office,  whereof  any  person  is  seised  of  any  estate  of  in- 
heritance, and  any  office  of  parkership,  or  of  the  keeping  of 
any  park,  house,  manor,  garaen,  chase,  or  forest* 

If  defendant  i§  deairoua  of  taking  advantage  of  the  pre- 
ceding statutes  be  muat  pleiwi  it  specially,  in  order  that  the 
plaintiff  may  have  an  opportuniaity  of  shewing  that  he  is  with- 
m  the  exceptions  of  the  statute. 

Thfire  were  two  principal  reasons  for  making  this  statute', 
Ist  that  offices  might  be  exercised  by  persons  of  skill  wd 
int^rity ;  2ndlv,  that  they  might  take  only  the  legal  fees ; 
foT^  those  who  buy  their  offices  will  be  apt  to  take  more  than 
their  Ic^gai  fee^  according  to  what  is  as^id  in  3  lost  148. 
"  they  that  buy  will  sell.*' 

The  office  of  negMter  of  an  asobdeaooniy  is  an  office  with* 
in  this  stalufeeS  beoause  it  is  an  office  concerning  the  admi'^ 
nisliration  of  juitioe»  So  is  the  office  of  auditor  oi  Watos^ ; 
a»»  as^it  aeem8«  is  the  office  of  under  sbeciff** 

Whae  an  office  is  within  the  statute,  and  the  salary  is  cer- 
tain, if  the  principal  makes  a  deputation,  reserving  a  kaser 
sum  out  of  the  salary;  and  take  a  bond  conditioned  for  the 
payment  of  anoh  Lssaer  tm^  such  bond  is  not  within  tbesta- 
titte*.    te  if  the  ppofHs  be  uncertain,  arisiiig  from  fees,  if 

q  Henibj  v.  Comfofd,  Fiti|;ib.  45.  t  Opdolphin  ▼.  T«dOi^Mk.  iOS. 

r  WUlci,  673, 4.  u  BrowniDr  v.  Halford,  Freem.  19. 

t  W«idw«d  Y.FoK,  3UT.S88.Li9>Bg  x  Per  cur.in  Godolphin  Y.Tpdor,Sftlk. 
Y.  PUne,  WiUct,  57 1 .  S.  P.  468. 
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the  principal  make  a  ddputattOD,  resenring  a  sum  oertaio  oat 
of  the  fees  and  profits  of  the  office,  it  is  good  ' ;  for  in  these 
cases  the  deputy  is  not  to  pay,  unless  the  profits  amount  to 
so  much ;  and  though  a  deputy,  by  bis  constitution,  is  in 
place  of  bis  principal,  yet  he  has  not  any  right  to  the  fees^ 
which  still  continue  to  be  the  principal's ;  so  that,  as  to  him» 
it  is  only  reserving  a  part  of  bis  own,  and  giving  away  the 
rest  to  another** ;  but  where  the  reservation  or  agreement  is 
not  to  pay  out  of  the  profits,  but  to  pay  generally  a  certain 
sum,  it  must  be  paid  at  all  events,  and  a  bcmd  conditioned  for 
the  payment  of  such  sum  is  void  by  the  statute. 

So  where,  by  the  condition  of  the  bond  it  appeared,  that 
A.  had  granted  to  B.  and  C*  (the  son  of  A.)  the  office  of  re- 
gister of  an  archdeaconry  for  their  lives,  and  the  terms  of  the 
condtlion  were,  1st,  that  B.  should  permit  C.  to  receive  all 
the  profits  of  the  office ;  and,  2ndly,  that  B.  should  surrender 
the  office  and  profits  whenever  C.  should  require  it ;  it  was 
holden,  that  ibis  condition  was  within  the  provision  of  the 
statute,  md  made  the  bond  void;  first,  because  an  agree- 
ment to  have  all  tbe  profits  was  an  agreement  to  receive 
some  profit,  which  was  contrary  to  the  words  of  the  statute ; 
secondly,  because  either  B.  must  execute  the  office  for  no- 
thikig,  or  be  must  take  more  than  his  legal  fees ;  that  a  person 
of  skill,  and  of  integrity,  would  not  execute  such  an  office 
for  nothing ;  and  if  be  had  aw  thing  for  it,  it  must  be  by  ex- 
tortion, WML  by  taking  ill^al  fees,  and  thereby  the  principal 
end  of  the  iBtatute  would  be  eluded.    As  to  tne  *2d  branch  of 
the  condition,  vks*  that  B.  sbonld  surrender  the  office  at  the 
request  of  C. ;  the  court  said  that  it  vras  unnecessary  to  de- 
cide upon  that,  inasmuch  as  it  had  been  holden,  in  Norton 
T.  Syms,  Moore,  M6,  and  Lee  •^.  Colshill,  Cro.  £Iiz.  699, 
that  if  any  of  the  conditions  are  void  by  statute,  the  whole 
bond  ii  void.    They  intitnated,  however,  a  clear  opinion  ttiat 
this  bntoeh  of  the  condHMMi  was  void  also ;  Kbr  the  donor 
therelqr  reserved  to  hiknself  an  absolute  power  over  his  of- 
fic«v  vrltoh  be  ou^ht  not  to  dow    Besides,  if  this  were  al- 
low^ there  vrottld  be  a  plain  method  chalked  out  to  evade 
tbe  statute ;  for  any  one  by  this  mean  might  sell  an  office  for 
the  full  value    For  let  such  a  condition  be  put  in,  let  the 
bond  be  given  for  the  full  value  of  the  office,  and  let  it  be 
agreed  between  them,  that  the  officer  sbaU  refiise  to  mirren- 
der  upon  request,  and  then  the  grantor  will  recover  on  the 
hood,  and  so  have  the  full  value  of  the  office. 

y  lb.  and  GulUibtd  y.  De  GardbneU,    z  iiitio4;«d   in  OodoMria  v.  Tsdsr, 
Salk.  466.  Salk.  468. 

u  LayDg^  V.  Paioe,  Willes,  671. 
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A.  by  the  interest  which  he  had  with  the  commissioners 
of  excise**,  procured  for  B.,  bis  brother,  a  supervisor's  place 
in  that  oBBce,  and,  in  consideration  thereof,  B.  gave  a  bond 
for  the  payment  of  10/.  per  annum  to  A.,  by  half-yearly  py- 
ments,  as  long  as  B.  should  continue  in  the  office.    B.  died^ 
having  for  some  years  omitted  the  payment  of  this  annual 
sum  of  10/.,  whereupon  A.  brought  an  action  on  the  bond 
affainst  the  widow  and  executrix  of  B.,  who  pleaded  a  sham 
plea  of  payment,  and  brought  a  bill  in  equity  to  be  relieved 
against  the  bond.  For  the  defendant  it  was  objected,  that  the 
lx>nd  was  admitted  to  be  good  at  law,  by  the  plaintiff's  not 
having  been  advised  to  pl^d  the  statute  of  5  and  6  Edw.  6. 
against  the  sale  of  offices;  neither  truly  in  this  case  could 
the  Stat  have  been  pleaded,  being  made  long  before  the  ex- 
cise became  a  branch  of  the  revenue ;  that  the  law  being 
with  the  defendant,  it  would  be  hard  to  take  the  benefit 
thereof  from  him,  especially  when  he  was  not  plaintiff  in 
equity,  did  not  pray  any  aid  of  that  court,  and  had  not  been 
guilty  of  any  fraud.    But  by  Lord  Talbot,  Ch.  bonds  of  this 
nature  are  highly  to  be  discouraged ;  merit,  industry,  and 
fidelity,  ought  to  recommend  persons  to  diese  places,  and  not 
interest  witn  the  commissioners,  who,  it  is  to  be  presumed,, 
had  they  known  from  what  motive  the  plaintiff  at  law  ap- 

Elied  to  them  on  behalf  of  his  brother,  would  have  rejected 
inu  The  officers  giving  money  to  a  friend  of  the  commis- 
sioners,  for  his  interest,  is  altogether  as  bad  as  giving  money, 
or  a  bond  for  money,  to  the  commissioners  themselves,  which 
undoubtedly  would|have  been  relieved  lu^inst*  It  is  a  fraud 
on  the  public,  and  would  open  a  door  for  the  sale  of  offices 
relating  to  the  revenue.  The  taking  away  from  the  officer, 
what  the  commissioners  and  the  treasury  think  to  be  but 
a  reasonable  reward  for  his  care  and  trouble,  and  an  en- 
couragement to  his  fidelity  must  needs  be  of  the  most  per« 
nicious  consequence,  and  mduce  him  to  make  it  up  by  some 
unlawful  means,  such  as  corruption  and  extortion ;  and  though' 
the  excise  was  no  part  of  the  revenue  at  the  time  of  nrnkine 
the  statute  of  5  and  6  Edw.  6.,  yet  there  tnay  be  good  ground 
to  construe  it  within  the  (16)  reason  and  mischief  of  the  law,^ 
which  is  rather  remedial  than  penal. 

b  Law  Y.  Law,  3  P.  Wmt.  391.  and  Ca.  Temp.  Talb.  140. 


(16)  It  is  no  new  thing,  but  usual,  that  an  interest  raised  by  a 
subsequent  statute  should  be  under  the  same  remedy  and  advanta^ 
as  an  interest  existing  before*  Thus  at  common  law,  no  accept- 
ance of  a  collateral  recompence  could  bar  a  wife  of  her  dower ;  but 
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Sitnoity.*— Simony  18  the  corrupt  presentation  of  a  person 
to  an  ecclesiastical  benefice  for  money,  &c* 

Every  contract  made  for  or  about  any  matter  or  thing,  ^ 
which  is  prohibited  and  made  unlawful  by  any  statute^,  is  a 
void  contract,  although  the  statute  itself  doth  not  mention 
that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the  offender: 
because  a  penalty  implies  a  prohibition,  though  there  are  not 
any  prohibitory  woros  in  the  statute.  Hence,  in  the  case  of 
simony,  although  the  statute  (31  Eliz.  c.  6.)  only  inflicts  a 
penalty  by  way  of  forfeiture,  and  does  not  mention  any 
avoiding  of  the  simoniacal  contract,  yet  it  has  been  always 
holden,  that  such  contracts,  being  against  law,  are  void. 

For  the  better  understanding  the  nature  of  simoniacal  con« 
tracts,  it  will  be  proper  to  set  forth  the  legislative  provisions 
against  sfmony. 

By  Stat  31  Eliz.  c.  6.  for  the  avoiding  simony  and  cor- 
ruption in  presentations,  collations,  and  donations,  of  and  to 
benefices,  aignities,  prebends,  and  other  livings  and  promo- 
tions ecclesiastical,  and  in  admissions,  institutions,  and  in- . 
ductions  to  the  same,  it  is  enacted,  that  ^*  if  any  person  or 
**  persons'  (17),  or  bodies  corporate,  shall,  far  money ^  reward, 

c  31  Elix.  c.  6. 12  Ann.  stat  2.  a.  12.  d  8. 5. 

Per  Holt,  C.  J.  in  Bartlett  y.  Vinor, 
Cartb.  252. 


the  Stat,  of  27  H.  8.  made  a  jointure  to  be  a  bar,  which  at  that 
time  extended  only  to  a  jointure  made  by  act  executed  in  the  hus- 
band^s  life-time.  Afterwards  the  32  of  H.  8.  enabled  a  man  to 
devise  his  lands,  when  it  was  holden,  that  if  a  man  were  to  devise 
lands  to  his  wife  in  satbfaction  of  her  dower,  and  she  should  ac- 
cept them,  this  would  be  a  bar  within  stat.  27  IL  8.  4  Rep.  4.  a.  b. 
because  it  is  within  the  same  equity  and  reason,  and  the  diversitv 
is  in  the  manner  only,  not  in  the  thmg.  So  exchequer  bills,  thougn 
created  and  made  valuable  by  a  statute  subsequent  to  that  of. 
12  Car.  2.  c.  30.  for  erecting  the  post-office,  yet  are  portable  within 
the  intent  of  the  said  act  of  12  Car.  2.  and  on  a  letter  in  which  such  , 
bills  were  inclosed  being  lost  out  of  the  office,  the  post-masters  , 
were  holden  chargeable.  From  the  Lord  C.  Justice  Holt's  argu* 
ment  in  the  case  of  Lane  v.  Cotton  and  Frankland,  in  the  report- 
er's (P.  Wms.)  MSS.  See  alio  Salk.  17.  And  it  is.  observable, 
that  though  the  other  three  judges  of  B.  R.  differing  in  opinion 
with  the  Chief  Justice,  judgment  was  riven  in  that  case  for  the 
defendants;  yet  on  ti  writ  of  error  being  brought  in  the  Exchequer 
Chamber,  the  defendants  are  said  to  have  made  satisfaction  to  the 
plaintiff,  which  put  an  end  to  all  further  proceedings. 

(17)  Usurpers,  as  well,  as  persons  having  title  to  present  or  col- 
late, are  within  ibis  statute.     1  Inst.  120.  a.  3  Inst.  Id3. 
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**  gift,  profit,  or  bentfit^  direcUpf  or  indirecUy,  or  for  or  by 
**  reason  of  any  promise^  agreement,  grant,  bond,  covenaiit, 
**  or  other  assurance  of  or  for  any  money,  &c.  directly  or  in- 
**  directly,  present  or  collate  any  person  to  any  benefice,  with 
"  cure  of  souls,  dignity,  prebend,  or  living  ecclesiastical,  or 
"  bestow  the  saaie  for  any  such  corrupt  consideration,  etery 
such  presentation^  &c.  and  every  admission,  institution, 
investiture,  and  induction,  thereupon,  shall  be  void;  and  it 
**  shall  be  lawful  for  the  crown  (18)  to  present,  &c.  to  such 
"  benefice,  &c.  for  that  one  turn  only,  and  every  person,  &c. 
**  that  shall  give  or  take  such  money,  &c.  or  talce  or  make 
'*  any  such  promise,  &c.  or  other  assurance,  shall  forfeit  the 
**  double  value  of  one  year's  profit  of  such  benefice,  &c. 
**  and  the  person  so  corruptly  taking,  &c.  such  benefice,  &c. 
''  shall  thenceforth  be  adjudged  a  disabled  person  to  have 
"  the  same"  (19). 

If  any  person  shall  for  money  %  &c.  (other  than  for  law- 
ful fees)  or  fbr  any  promise,  &c.  or  other  assurance  for  mo- 
ney, &c.  directly  or  indirectly  admit,  institute,  instal,  in- 
duct, invest,  or  place  any  person  in  any  benefice,  with  cure 
of  souls,  dignity,  prebend,  or  other  living  ecclesiastical^ 
'*  every  such  offender  shall  forfeit  double  the  value  of  one 
"  year  s  profit  of  such  benefice,  &c.  and  the  same  benefice, 
"  &c.  shall  be  void,  and  the  patron,  &c.  shall  present  or  col- 
**  late  unto  the  same,  as  if  tne  party  so  admitted,  &c.  were 
-  dead."  ^ 

The  7th  section  provides,  that  no  title  to  confer  or  present 
by  lapse,  shaU  accrue  upon  any  voidance  mentioned  in  this 
act,  but  after  six  months  next  alter  notice  given  of  such  void«« 
ance,  by  the  ordinary  to  the  pafcron. 

By  the  8th  section,  it  is  enacted,  that,  **  If  any  incumbeiit 
01  any  benefice,  with  cure  of  souls,  shall  corruptly  resign 
or  exchange  the  same,  or  corruptly  take  for  the  resigning 
or  exchanging  the  same,  directly  or  indirectly,  any  pension,, 
money,  or  benefit,  as  well  the  giver  as  the  taker  thereof 
shall  lose  double  the  value  of  the  suj;n  so  ^iven,  the  one 
moiety  a^  well  thereof  as  of  the  forfeituie  of  double  value 
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(18)  if  the  corrupt  presentation  or  collation  is  by  an  u^ujrper, 
then  the  king  shall  i^ot  pr^entj  but  the  nghtful  patron*  3  uist. 
153,  154.     1  Inst.  120.  a. 

(19)  Where  the  presentee  is  not  privy  to  the  corrunt.  GQntract»  be 
shall  not  be  adjudge^i  ^  dbabled  pqjBqn.    3  Inst.  154; 
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"  of  one  year's  profit  to  be  to  tlie  crown;  and  the  other  to 
*'  bini  that  will  sue  for  the  same,  by  action  of  debt,  bill,  or  in-. 
*^  formation^  in  any  of  the  king*s  courts  of  record." 

The  next  statute  relating  to  this  subject  is,  the  12  Ann. 
Stat*  9.  c*  12.  by  the  second  section  of  which  it  is  enacted, 
that "  if  any  person  shall,  for  money  or  profit,  or  for  any  pro- 
mise, agreement,  &c.  or  other  assurance  for  money,  &c.  di- 
rectly or  indirectly,  in  his  own  name,  or  the  name  of  any 
other,  person,  procure  the  next  presentation  to  any  eccle- 
siastical living,  and  shall  be  presented  or  collatea  there- ' 
upon,  every  such  presentatiqn  and  admission,  &c.  shall  be 
void,  and  such  agreement  shall  be  deemed  a  simoniacal 
*'  contract:  and  it  shall  be  lawful  for  the  crown  to  present 
'*  for  that  turn  only ;  and  the  person  so  corruptly  accepting 
**  such  living,  shaft  thencefortli  be  disabled  to  enjoy  the 
•*■  same*'  (SO). 

Hafving  thus  set  forth  the  material  provisions  of  the  statutes 
ajptiast  simony,  it  only  remains  to- state  briefly  the  determina- 
tions which  have  been  made  in  respect  of  bonds  ^iven  by 
clerks  to  patrons,  on  receiving  a  presentation  to  a  livmg:  and 
first,  it  has  been  holden,  that  if  the  patron  takes  of  the  clerk 
a  bond  conditioned  for  the  performance  of  a  legal  act,  as  to 
pay  a  sum  of  money  to  the  son  of  the  last  incumbent  for  a 
certain  time';  to  resign  when  the  patron's  nephew  attains  his 
foil  age<;  to  resign  on  three  months*  notice  to  be  given  by  the 
patron,  in  order  that  the  patron's  son  may  be  presented,  and 

f  VSKcT.  BTonfoid;  Kby,  l«r.  g*  I^ Lord  MscdesfieU  in  Peel  t. Ca* 

pd,  8tr.S34. 

(dO)  The  pQibhai^e  of  an  advowson  in  fee,  where  no  privity  of 
the  clerk  intended  to  be  presented  appears,  has  been  holden  not  to' 
b6  simoniaoal;  although  the  incumbent  was  tn  extremis  at  the 
time  when  the  purchase  was  made.  Barret  v.  Qlubb,  2  BL  Rep« 
1051 

The  statutes  against  simony  apply  to  the  presentation  corruptly 

Sococed  or  in^^iMed  to  be  procured  ;  this  presentation  is  forfeited  to 
e  crown  and  certain  penalties  and  disabilities  are  inflicted  on 
the  offenden:  the  statutes  contain  no  ezoress  provision  for  avoiding 
sinaoniaK^l  conveyances;  but  there  can  oe  no  doubt  that  the  con- 
veydpc^  even  of  an  advowson  in  fee,  which  in  itself  is  legal,  if  it  be 
made  for  the  purpose  of  carrying  a  simoniacal  contract  into  ekecu-' 
tion  is. void,  as  to  so  much  as  ^oes  to  effect  that  purpose;  and  if 
tfie  sound*  part  catinot  be  separated  from  th^  corrupt,  is  void  alto- 
gether. But  if  the  !ft>und  can  be  fairly  separated  from  the  ob- 
jsotionable  part,  it  wiU  be  eood«  although  ly  the  cootiact  one  en- 
tit«  oonsideraliott'was  ^pAA  ftc' the  whole  advowmu    5  Taunt,  74& 
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to  keep  the  buildings  on  tbe  living  in  repair' ;  to  reside  on  the 
living,  or  to  resign,  in  case  of  not  returning  after  notice,  and 
also  not  to  commit  waste,  &c.  on  tbe  parsonage  house';  such 
bond  is  good,  and  cannot  be  avoided  on  the  ground  of  simony. 

f  dly.  With  respect  to  general  resignation  bonds,  or  bonds 
conditioned  to  resign  at  the  request  of  the  patron,  without 
expressing  the  object  for  which  such  resimation  is  intended, 
it  may  be  observed,  that  a  lonz  train  of  solemn  decisions 
from  the  8th  year  of  James  the  First,  to  the  28th  of  George 
the  Second  *",  (a  period  of  145  years)  had  established  that 
such  bonds  were  legal ;  because  it  was  possible  that  they 
might  have  been  taken  with  an  honest  intent  (91),  as  for  tbe 

Eurp(^e  of  providing  for  a  son,  or  enforcing  residence  or  good 
ehaviour,  conditions,  which  might  rather  argue  care  in  the 
patron,  than  any  corruption  of  simOny  (2d).  Whilst,  how* 
ever,  the  courts  of  common  law  held  these  bonds  to  be  valid, 
the  courts  of  eauity  took  care  that  an  improper  use  should 
not  be  made  ot  them;  and  whenever  the  patron  put  such 
bond  in  suit  for  an  illegal  purpose,  e.  g.  to  aischarge  himself  *. 
from  a  claim  of  tithe',  or  the  like  purpose,  injunctions  were 
granted  to  stay  proceedings  in  the  action  on  the  bond  (93), 

h  4  T.  R.  859.  Rayni.  175.  Peel  t.  Com.  Cariiol, 

i   lb.  78.  Bafihaw  ▼.  Boetlej.  6  G.  Str.  327.  WTndham  t.  Boyer, 

k  Jobnes  v.  Lawrence,  8  Jac.  tdjodged  T.  S7  G.  3.  HeikeUi  V.  Qnijy  B.  R. 

on  error  in  tbe  Exchequer  Cl»mber,  Hil.  SS  O.  S.  Amb.a6S. 

Cro.  Jac.  348.  and  274.  S.  C  Babiitf-    1   Dunton  ▼.  Sandji,  I  Vem.  411.  412. 

ton  V.  Wood,  Cro.  Car.  ISO.  Sir  w.  3  Rep.  in  Cb.  3S8.  3  Cb.  Caa.  186. 

Jones,    220.  Watimi  t.  Baker,   T. 

(21)  In  the  case  of  tbe  Bishop  of  London  ▼•  Ffytche,  1  East, 
487.  Mr  Justice  BuUer  (adopting  the  remark  of  Bp«  StiUtDgfieet,) 
obsenredon  the  inconclusiveness  of  this  aieoment,  by  saying,  that 
it  might  with  equal  force  be  areaed,  that  tlie  bond  might  be  made . 
use  of  for  bad  purposes.  Alluding  to  the  cases,  Mr.  J.  BuUer 
said,  **I  have  taken  no  small  pains  to  find  out  on  what  principle 
those  decisions  were  founded ;  but  without  much  effect ;  ior,  aner 
all  the  labour  I  have  bestowed  upon  the  subject,  it  does  seem  to  me 
that  they  are  destitute  of  all  sense,  reason,  or  principle.  But  still 
they  are  »o  num«roia,  they  have  ariten  at  so  many  different  periodtf 
all  the  judges  for  near  two  oenturies  past  have  been  so  wUformhf 
of  the  same  optnton,  the  law  has  been  reeehed^  not  onfy  in  WesU> 
mtttiter  His//,  out  ihromgh  the  whole  kingdom  as  so  firmhf  settled^ 
and  ma:nhxnd  have  so  umversatty  aetfd  upon  that  ideot  that  I  thkJi 
it  would  he  very  dangerous  to  overturn  or  even  to  shake  it,'*  ^ 

(22)  In  1698,  Bishop  Stillingfleet. wrote  an  elaborate  discourse, 
against  these  decisions  of  the  courts  of  common  law. 

(23)  There  does  not  appear  to  hate  been  any  difference  ia  this 
respect  between  a  special  and  genraal  bo»d  of  lesigaatioii;  fer  in 
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NotwithBtsnding  the  long  series  of  decisions  before  men- 
tioned, the  question,  as  to  the  validity  of  a  general  resignation 

'  bond,  was,  in  the  year  1781,  again  agitated  in  the  case  of 
Ffytche  v.  the  Bishop  of  London,  and  although  the  courts  of 
Common  Pleas  and  King's  Bench  ",  as  the  case  came  respec* 
tiyely  before  them,  considered  themselves  as  bound  by  the 
current  of  authorities,  and,  decided  in  favour  of  the  bond, 

.  yet  upon  a  writ  of  6rror  being  brought  in  parliament,  their 
judgment  was  reversed*,  contrary  to  the  opinion  of  all  the 
judges  except  Eyre,  C.  B.,  upon  the  motion  of  Lord  Thur- 
low;  Ch.  the  division  being  19  against  18  peers  (94). 

m  The  proceediogi  in  the  Kisg*i  Bench        n  On  Uie  30th  May,  1783. 
in  eiior  from  C.  B.  aie  reported  in 
1  Eaet,  4S7. 

Peel  ▼•  Capel,  Str.  534.  where  the  patron  put  a  special  bond  of  re- 
sienation  in  suit,  for  the  purpose  of  enforcing  the  payment  of  a  sum 
of  money  from  the  clerk,  ttie  Court  of  Chancery  granted  an  in« 
junction. 

(24)  The  proceeding  in  the  House  of  Lords  are  reported  very 
'  fully  and  accurately  m  Cunningham^s  Law  of  Simony.     This  as- 
sertion of  the  correctness  of  Cunningham*s  report  is  hazarded  on 
-  the  authority  of  Mr.  East,  who  bad  an  opportunity  of  comparing 
it  with  a  BIS.  note  of  the  late  Mr,  J.  BuIIer.     See  1  East's  R. 
.  487.  n.  (a). 

The  ground  of  the  decision  in  the  House  of  Lords  against  the 
'  validity  of  these  bonds  appears  to  have  been,  that  they  were  simo- 
naical  and  against  the  statute  31  Eliz.,  and  not  that  they  were  con- 
trary to  the  general  principles  of  the  common  law.  In  cases, 
theiefore,  where  the  statute  against  simony  does  not  apply,  the 
court  of  Kin2*s  Bench  have,  notwithstanding  the  decision  in 
Ffytche  v.  Bishop  of  London,  considered  themselves  as  hound  by 
prior  authorities.  Hence  it  has  been  holden,  that  a  bond  given  by 
a  schoolmaster  of  an  ancient  public  school,  who  had  a  freehold  in 
his  office,  to  resign  at  the  request  of  his  patron,  was  good.  Legh 
V.  Lewis,  1  East*s  R.  391.  And  even  in  cases,  where  the  statute 
'  a<i;ain8t  simony  applies,  if  they  are  not  precisely  the  same  with  that 
of  Ffytche  v.  the  Bishop  of  London,  the  court  of  King's  Bench  has 
evaded  the  authority  of  that  decision  in  the  House  of  Lords,  and 
determined  according  to  the  established  series  of  precedents.  See 
•  Partridge  v.  Wbiston,  4  T.  R.  359.  *' A  stipulation  to  resign  in 
favour  of  a  specified  person,  does  not  seem  to  be  open  to  the  same 
objection  as  if  it  Were  to  resign  generally,  because  tne  latter  makes 
the  incumbent  but  a  mere  tenant  at  will  to  the  patron.  I  know  that 
since  the  case  of  the  Bishop  of  London  ▼•  Ffytcne  it  has  been  consi- 
dered that  bonds  of  resignation  in  ftivour  of  specified  persons  are  not 
iUq;al/*  Per  Dampier  J.,  in  Newman  v.  Newman,  4  M.  &  S.  71. 
But  see  Ld.  BIdon,  Ch.  in  Rowlatt  v.  Rowlatt,  1  Jacob  v.  Walker,  283« 
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Usury, — To  debt  upon  bond  this  defendant  laaj  pla^  that 
the  bond  was  given  upon  an  usurious  contract 

The  statute  against  usury  cfUKipt  be  giiwn  in  eiridence  on 
tbe.general  issue,  but  must  be  pleaded^ :  for^lthougb  it  may 
appear  to  be  usury  oo  the  conditioDt  yet  plaintiff  may  lec- 
tify  it  by  bis  replication.    The  provisions  of  the  legisbiure 
relating  to  usury,  are  as  follow :  by  slat  37  H.  a  c.  9.  (by 
which  all  former  statutes  against  usury  are  repeafed)  a.  3. 
no  person  by  way  of  corrupt  bargain,  loan,  tec  or  other 
means,  shall  take  for  forbearance  of  100/.  or  other  thing 
due  for  wares,  &c.  for  one  whole  year  above  10/.  per  cen- 
''  turn,  and  so  pro  raid,  &c."     By  stat.  13  Eliz.  c.  8»  (by 
which  5  and  6  Edw.  6.  c.  90.  for  repeal  of  th^  stat.  37  H/s. 
c.  9.  is  repealed,  and  consequently,  stat  37  H.  8.  c  0.  is  re- 
vived) ^'all  bonds,  contracts,  and  assurances',  collateral  jor 
other,  to  be  made  for  payment  of  any  principal,  or  money 
to  be  lent,  or  covenant  to  be  performed  upon,  or  for  any 
usury  in  lending  or  doing  any  thine  against  the  act  37  H.  8. 
*'  c.  9.  upon  or  by  which  loan,  &c.  uiere  shall  be  reserved  or 
"  taken  above  the  rate  of  ten  pounds  for  the  hundred  for  one 
**  year,  shall  be  utterly  void. '    In  stat.  21  Jac.  c.  17-  s*  %• 
this  clause  is  repeated  almost  verbatim,  but  the  rate  of  in- 
terest allowed  to  be  taken  is  reduced  to  8/.  in  the  hundred. 
The  same  clause  is  again  repeated  rn  stat  12  Car.  2.  c.  13.  s.  2. 
where  the  rate  of  interest  is  reduced  to  61.  per  centum.    And, 
lastly,  by  stat  12  Ann.  st  2.  c.  16.  (the  last  statute  on  this 
subject)  all  bonds,  contracts,  and  assurances,  for  payment  of 
any  principal  or  money  to  be  lent,  or  covenanted  (25)  to  be 
performed  upon  or  for  any  usury,  whereupon  pr  whereby 
there  shall  be  reserved  or  taken  above  the  rate  of  5J«  in  the 
hundred,  shall  be  utterly  void. 

In  pleading  usury,  it  is  not  necessaiy  to  recite  the  statute  ^ ; 
but,  in  framing  the  plea,  care  must  be  taken,  1st,  that  it 
should  state.  **  that  it  was  corruptly  agreed^  &c.:"  2ndly, 
that  the  usurious  agreement  be  particularly  set  forth,  and 
the  quantum  of  interest  agreed  to  be  given* :  3dly,  that  the 
same  exactness  be  observed  in  stating  the  agreement,  so  that 
it  may  correspond  with  the  evidence,  as  in  other  cases  of  con- 
tract ;  for,  in  a  case  where  the  agreement  was  for  the  for>- 
bearance  of  money  until  one  or  c^her  of  two  days,  and  the 

o  Per  Cur.  Hob.  72.  5   R^.   119.  ».    q  Bro.  V.  M.  255.  cited  in  Com.  Dis^- 

Oeaog  V.  Swaine,  1  Lutw.  466.  (Pleader,  2  W.  23). 

p  13  Eliz.  c.  8.  8.  3.     .  r  Nevison  ▼.  Whitley,  Cro.  Car.  501. 

■  HiDtOD  T.  Roffee,  2  Show.  320. 

(25)  Should  it  not  be  printed  "covenant  ?**  See  the  sUt.  13 
Elix.  c*  8. 
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plea,  instead  of  stating  in  the  alternative,  stated  it  as  an  ab- 
solute forbearance  until  one  of  tliose  days,  the  variance  was 
boMen  fatal ' ;  4tbly,  the  plea  must  aver,  tbat  the  i^reement 
was  to  pay  such  a  sum  for  eiving  day  of  payment ;  merely 
stating,  that  the  sum,  agreed  to  be  given  for  giving  day  of 
payment,  exceeded  the  rate  of  legal  interest,  is  noi  sufficient  *. 

It  is  to  be  observed  ^  that  although  a  security  tainted  with 
usury  in  its  inception  may  be  avoided,  even  in  the  hands  of 
an  innocent  purchaser  for  a  valuable  consideration  without 
notice,  yet  a  subsequent  usurious  contract  will  not  avoid  a  se- 
curity, which  was  good  at  the  time  when  it  was  made  (20). 

A  substituted  security,  which  has  been  given  for  a  security 
contaminated  by  usury,  is  void,  if  such  substituted  securitv 
be  given  either  to  the  party  to  the  original  contract,  or  to  his 
personal  representative  ^  But,  where  the  original  usurious 
security  has  been  transferred  by  the  party  to  whom  it  was 
given  to  another  person,  ignorant  of  the  usury,  and  such 
other  person  accepts  from  tte  original  debtor  another  security, 
which  renders  the  first  security  void,  the  second  security  is 
available  in  the  hands  of  such  innocent  person.  Hence  where 
A.  for  an  usurious  consideration*  gave  his  promissory  note 
toB.,  who  transferred  it  to  C.  for  a  valuable  consideration 
without  notice  of  the  usury,  and  afterwards  A.  gave  C.  a 
bond  for  the  amount,  it  was  holden,  that  in  an  action  brought 
by  C.  against  A.  on  the  bond,  the  bond  could  not  be  avoided 
on  the  ground  of  the  usurious  contract  between  A.  and  B. 

In  an  action  of  debt  on  a  bond*,  to  which  usury  was 
pleaded,  it  appeared  that  the  plaintiff  had  lent  the  defendant 
lOOOA  for  the  securing  of  which,  with  lawful  interest,  a  l)ond 
was  given,  and  the  defendant  also  agreed  to  give  the  plaintiff 
a  salary  of  so  much  a-year,  as  a  clerk  in  his  brewery.  It  was 
not  intended,  tbat  the  plaintiff  should  perform  any  service 
for  the  defendant  there,  but  the  salary  was  a  mere  shift,  to 
give  the  plaintiff  more  than  five  per  cent,  interest  for  his  mo- 


C  Tkte  T.  Welllngs,  3  T.  R.  63S. 

u  Swales  ▼.  Bateman,  W.  Mmth  409. 

z  Ferrall  t.  Shaen,  1  Sanitd.  304. 


y  Adraittod  per  Cor.  in  Cathbert  v. 

Haley,  S  T.  R.  392,  394. 
z  Cuthbert  t.  Haley,  8  T.  R.  390. 
a  Wright  T.  Wheeler,  WorecaterSprttig 

Assizes,  1799.    1  Camp.  N.  P.  C 163. 


(26)  The  same  rule  holds  in  the  case  of  a  bill  of  exchange ;  if 
good  in  its  inception,  usury  in  the  intermediate  indorsements  will 
not  avoid  it  in  tne  hands  of  a  bond  fide  holder.  Parr  v.  Eliason, 
1  Bast's  R-  95.  Daniel  v,  Cartony,  1  Esp.  N.  P.  C.  274.  S  P. 
ante,  p.  327.    See  also  stat.  58  Geo.  3.  c.  93  ante,  p.  327. 
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ney.  One  year*8  salary  having  been  paid,  the  parties  agreed, 
that  it  should  be  deducted  from  the  principal,  the  deed  secur- 
ing the  salary  cancelled,  and  a  fresh  bond  taken  for  the  re- 
maining principal,  with  five  per  cent  interest,  and  on  this 
bond  the  action  was  brought  Lawrence,  i.^^**  The  ort- 
ginal  contract  between  these  parties  was  certainly  usurious, 
and  no  action  could  have  been  maintained  on  the  first  bond  : 
but  there  was  nothing  illegal  in  the  last  v  bond  *.  it  was  not 
made  to  assure  the  performance  of  the  first  contract,  nor  does 
it  secure  more  than  five  per  cent  interest  to  the  plaintiff.  The 
parties  saw  they  had  before  done  wrong:  they  rectified  the 
error  they  had  committed,  and  substituted  for  an  illegal  con* 
tract,  one  that  was  perfectly  fair  and  legal.  I  see  no  objec- 
tion to  their  doing  that,  and  therefore  am  of  opinion,  that  the 
present  action  is  maintainable.'*    Verdict  for  plaintiff. 

The  reader  should  be  apprized  that  there  was  a  contrary 
decision,  by  Chambre,  J.  on  this  point,  viz.  Barnes  v.  Hedley, 
London  Sittings,  M.  48  G.  3.  I  Camp.  N.  P.  C.  157. ;  but  the 
preceding  opinion  of  Lawrence,  J.  seems  tQ  be  the  better 
opinion:  and  the  case  of  Barnes  v.  Hedley  having  been 
brought  under  consideration  in  the  Court  of  Common  Pleas, 
it  was  solemnly  determined,  that  after  the  usurious  securities 
bad  been  cancelled  by  consent,  a  promise  by  the  borrower  to 
repay  the  principal  and  legal  interest  was  binding  ^ 

5.  Infancy. 

An  infant  may  bind  himself  by  a  single  bill^  to  pay  for 
necessaries ;  but  if  he  enters  into  an  obligation  with  a  penalty, 
such  obligation  may  be  avoided  by  a  piea  of  infancy^  (27) ; 
but  infancy  cannot  be  given  in  evidence  under  the  general 
issue,  non  est  factum*. 

b  Baraet  &ndoUienv.Hedley>2Taunt.  d  AyltlFe  ▼.  Arcbdale,  do.  Eliz.  920. 

184.  Moor,  6t9.  S.  C. 

c  1  lost  17t.  a.  Rnntll  v.  Lee,  1  Ler.  e  Whelpdale*»  ceae,  2d.  Ret.  5  Rep. 

86.  119.  a. 


(27)  Whether  such  obligation  be  void  or  voidable  appears  io  be 
a  vaata  qvuutio.  See  Morning  v.  Knopp,  Cro.  Eliz.  700.  Aii« 
thonties  tending  to  shew  that  it  it  is  void,  are»  Noy's  Rep.  85.  De- 
lavel  v.  Clare.-^  Com.  Dig.  163.  (C.  2.)~Bull  N.  P.  182.  "  If 
an  infant  become  indebted  for  necessaries,  and  give  a  bond  in  a 
penalty  for  the  money,  it  will  not  extinguish  the  simple  contract 
debt ;  for  the  hand  is  rotd"  (supposing  such  a  bond  to  have  been 
void  at  common  law  on  the  ground  of  its  being  manifestly  prejo- 


* 
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An  iofiant cannot  give  a  security  for  intei^t';  consequently 
to  a  bond  with  a  penalty  conditioned  for  payment  of  interest 
as  well  as  principal,  infancy  may  be  pleaded  in  bar. 

6.  Payment^  Solvit  ad  Diem^^^Solvit  poit  Dieniy  and  Evidence 

thereon* 

Payment.'^At  the  common  law,  it  was  a  general  rule,  that 
where  an  action  was  grounded  on  a  deed,  the  defendant  could 
avoid  it  by  matter  of  as  high  a  nature  only,  as  by  an  acquit- 
tance under  seal*  Hence  to  debt  on  a  single  bill,  payment 
merely  without  an  acquittance  could  not  properly  (28)  be 
pleaded'.  But  now  by  stat*  4  Ann.  c.  16.  s.  12.  where  debt 
18, brought  on  any  single  bill,  if  the  defendant  has  paid  the 
money  due  thereon,  such  payment  may  be  pleaded  in  bar. 

To  debt  on  bond  with  a  condition  for  the  payment  of 
money  on  a  day  certain,  the  defendant  (having  craved  over  of 
the  condition)  might,  even  at  commor  ^  "^  i^-s 
ment  at  the  day' ;  because  such  plea 
performance  of  the  condition  merely. 

Solvit  ad  d/em.— A  plea  of  payment,  from  the  language  of 
the  plea  when  the  pleadings  were  drawn  in  Latin,  has  obtain- 
ed the  name  of  a  plea  of  solvit  ad  diem. 

f  Fiiher  ▼.  M^wbiay,  8  £a«t,  330.  h  Doct.  PI.  107. 

g  Doct  Plae«  107. 


dicial  to  the  inftint,  aif«re,  has  the  stat.  4  Ann.  c.  16.  s.  13.  made 
any  alteration  in  the  law  in  this  respect?).  Authorities  tending  to 
prove  that  such  obligation  is  voidable  only,  are,  Edmund's  case, 
1  Leon.  114.— 2  Rol.  Abr.  146.  (A.)  4.— Litt.  s.  259.— Perk.  s.  12. 
— 1  Bl.  Com.  466. — Tapper  ▼.  Devenant,  as  reported  in  3  Keb, 
798.  but  not  as  reported  in  Bull.  N.  P.  155.— Salk.  279.  per 
Treby,  C.  J.  This  question  was  again  agitated  in  Baylis  v.  Dine- 
ley,  3  M.  &  S.  477.  where  it  was  decided  on  special  demurrer,  that 
in  debt  on  bond  to  which  the  defendant  pleaded  infancy,  the  plain- 
tiff could  not  reply,  that  the  defendant  had  ratified  the  bond  after 
he  came  of  age ;  the  court  observing,  that  the  ratification  must  be 
by  an  instrument  of  as  high  a  nature  as  that  which  created  the  ori- 
ginal obligation. 

(28)  In  NichoPs  case,  M.  37  and  38  Eliz.  5  Rep.  43.  a.  to  debt 
on  a  single  bill,  the  defendant  pleaded  payment  witnout  acquittance, 
on  which  issue  was  joined  and  found  for  the  plaintiff.  It  was  hoU 
den,  that,  although  payment  without  acquittance  wa^  no  plea,  and 
that  issue  was  joined  on  a  thing  not  material ;  yet  forasmucn  as  there 
was  an  issue  joined  on  an  affirmative  and  n^ative,  which  issue  was 
-  found  for  the  plaintiff,  it  was  expressly  helped  by  the  statutes  of 
jeo&ils,  32  H.  8.  c.  30.  and  18  Eliz.  c.  14. 
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This  plea  is  the  proper  form  of  ^  pka«  as  weil  where  the 
moDey  has  been  paid  before  the  day»  as  where  it  has  been 
paid  at  the  day.  Indeed  in  the  case  of  a  bond  conditioned 
for  payment  at  a  day  certain,  if  the  money  has  been  paid 
before  the  day,  solvit  ad  diem  is  the  only  proper  plea  ^ ;  for  if 
the  defendant,  agreeably  to  the  fact,  should  plead  payment 
before  the  day,  and  issue  should  be  joined  thereon,  and  a  ver- 
dict found  for  the  plaintiff,  and  judgment  accordingly ;  such 
judgment  may  be  reversed  on  error ;  because  there  would 
still  remain  a  possibility  that  the  money  was  paid  at  the  day, 
in  which  case  the  plaintiff  would  not  have  bad  any  cause  of 
action*  Hence  in  the  case  of  payment  before  the  day,  the 
defendant  must  plead  a  payment  at  the  day ;  and  then  if 
issue  is  joined  thereon,  proof  of  payment  before  the  day  will 
be  sufficient  to  support  the  defendant's  plea^  (99). 

Where  a  bond  is  conditioned  for  the  payment  of  money  on 
or  b^ore  such  a  day^,  the  defendant  may  plead  payment  be- 
fore the  day,  if  the  fact  be  so ;  and  the  plaintiff  ought  not 
to  demur  to  such  plea,  as  tendering  an  immaterial  issue  (dO)« 
But  if  to  a  bond' so  conditioned  **,  the  defendant  pleads  pay- 
ment oil  the  day,  and  issme  is  foimd  thereon^  and  verdict  (or 
the  plaintiff^  a  repleader  must  be  awarded,  as  being  an  imoMi- 
terial  issue;  for  such  yerdict  does  not  find  any  breach  of  the 
condition^  because  the  money  might  have  been  paid  before 
the  day,  which  would  have  been  a  performance  of  the  con- 
dition. 

Sohit  post  dtem.— -The  bond  being  forfeited  by  the  non- 
payment of  the  money  on  the  day  mentioned  in  the  condi« 

i  Holmi  ▼.  Braket,  Cro.  J«e.  414.  Ite-  1  Vtetcher  t.  HcBSlttgtoii,  a  Bur.  944. 

ril  ▼.  JoMtlyOy  10  Mod.  147.  Jernegai)       ind  1  Bl.  R.  aiO. 

T.HaxTijK>ii,Str.317.  m  'Dryonv.  Carter,  Str.  894. 7  Mod.  231. 
k  Bo&d  y.  Richftrdion,  Cio.  £liz.  142.        Lenoh*!  £d. 

Dyer,  229.  b.  S.  C.  in  mai|^.     See  i 

•iMDoctr.Pl.lSl. 

(29)  "  In  the  case  of  a  bond  conditioDed  for  payment  at  a  cettain 
day,  there  cannot  properly  be  any  legal  performance  of  the  condi- 
tion, but  by  payment  at  the  day.  Payment  hefore  the  day  may 
indeed  he  f^ven  in  evidence  on  solvit  ad  diem,  but  that  proceeds  upon 
this  notion^  that  the  money  is  considered  as  a  deposit  in  the  hands 
of  the  obligee  until  the  day  arrives,  and  then  it  is  actual  payment.** 
Per  Lord  Hardwicke,  C.  J.  in  Tryon  v.  Carter,  T.  7  G.  2  B.  R. 
7  Mod.  23l.Leach*sEd. 

(30)  **  If  no  payment  has  in  fact  been  made,  the  proper  replica- 
tion in  this  case  is,  that  the  money  was  not  paid  at  the  day  mentioned 
in  the  plea,  nor  at  any  time  before  or  after  the  making  of  the  obli- 
gation/'    Per  Denison,  J.  \  Bl.  &  210.  and  2  Burr.  94$. 
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tion,  a  paymeDt  afier  tht  day  could  not  be  pleaded  at  the 
common  law ;  but  now  by  atat  4  Aon.  c.  16.  8. 12.  **  whem 
**  debt  is  brought  apon  any  bond,  with  a  oondition  or  de- 
*^  feasance  to  make  void  the  same  upon  payment  of  a  lesser 
*'  sum  at  a  day  or  place  certain,  if  the  obligor,  his  heirs,  exe- 
^  cutors,  or  administrators  have,  before  ike  action  brought, 
paid  to  the  obligee,  his  executors,  or  administrators,  the 
principal  and  interest  due  by  the  condition  or  defeasance, 
though  such  payment  was  not  made  strictly  according  to 
the  condition  or  defeasance,  yet  it  may  be  pleaded  in  bar  of 
**  such  action." 

The  form  of  plea  under  this  statute  (usually  termed  a  plea 
of  solvit  post  diem)  is,  that  the  defendant  after  the  day  men* 
Honed  in  the  condition,  and  before  the  commencement  of  the 
plaintiff* s  action,  paid  the  money  mentioned  in  the  condition, 
with  interest,  according  to  ike  form  of  the  statute,  ^c. 

N.  This  statute  is  confined  to  absolute  payments'.  Hence 
a  tender  and  refusal  of  principal  and  interest  (jfter  the  day, 
and  before  action  brought  cannot  be  pleaded. 

Evidence. — ^If  a  bond  has  lain  dormant  for  twenty  years 
or  more,  without  payment  of  any  interest  (81),  or  any  de- 
mand having  been  mxAe,  or  any  drcumstances  to  account  for 
the  acxjuiescence,  this  will  be  evidence  sufficient  cf  itself, 
for  a  jury  to  presume  that  the  bond  has  been  satisfied  (S2), 

n  UttdeifaUl  v.  Matthewi,  BuH.  N.  P.  171. 

(31)  *'  If  interest  has  been  paid  after  the  day  appointed  for 
payment,  the  presumption  of  the  bond  having  been  satisfied  at  the 
day  is  destroyed,  and  conseqaently  the  plea  of  solvit  ad  diem  can- 
not be  supported,  ahhoogh  more  than  twenty  years  have  elapsed 
since  the  payment  of  the  interest  In  this  case,  the  defendant,  in 
order  to  take  advantage  of  the  presumption  arising  from  leneth  of 
time  since  the  payment  of  the  mterest,  ought  to  plead  solvit  post 
diem."    Per  Lord  Raym.  C.  J.  Moreland  v.  Bennett,  Str.  652. 

(32)  This  doctrine  of  twenty  years  presumption  was  first  laid 
down  by  Lord  Hale,  who  thought  it  merely  a  circumsta&oe  whence 
a  juiy  might  presume  payment.  In  this  opinion  he  was  fcJlowed  by 
Lord  Holt,  wno  held,  tbiat  if  a  bond  he  of  twenty  years  standing, 
and  no  demand  proved  thereon,  or  good  cause  for  so  long  fiorhear- 
ance  shewn  cm  solvilt  ad  diem  he  should  intend  it  paid*  (6  Mod.  22.) 
This  doctrine  was  afterwards  adopted  by  Lord  Rayinond,  in  the 
Otte  of  Constable  v.  Somerset."  (Hil.  1  G.  2.  at  Guildhall,  re- 
ported in  1  T.  R«  27L)  per  Buller,  J.  in  Oswald  v.  Legh,  1  T.  R. 
271;  See  also  the  opinion  of  Lord  Chr.  Talbot,  in  3  P.  Wms. 
396,397. 
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and  will  entitle  the  defendant  to  a  verdict,  under  the  plea  of 
sohit  ad  diem.  But  where  a  bond  has  lain  dormant  for  alesB 
time  than  twenty  years  (3d)»  some  other  evidence  than  the 
mere  length  of  time  must  be  given,  in  order  to  raise  the  pre- 
sumption that  the  bond  has  been  satisfied*:  such  as  having 
settled  an  account  in  the  intermediate  time,  without  any  no- 
tice having  been  taken  of  such  a  demand,  &c.  Where  the 
time  elapi^  is  considerable,  though  short  of  twenty  years, 
the  slightest  evidence  will  be  sufficient ;  but  it  is  essentially 
necessary  that  some  evidence  of  this  kind  should  be  given ; 
for  where  to  debt  on  bond'  defendant  pleaded  payment,  and 
it  did  not  appear  that  there  had  been  any  demand  made  on 
the  bond  for  nineteen  years  and  a  half,  this  circumstance 
alone  was  holden  to  be  insufficient  to  raise  the  presumption 
of  payment 

A  receipt  for  interest,  within  twenty  years,  indorsed  on  a 

o  CoImU  ▼.  Budd,  I  Camp.  N.  P.  C<27.        p  Oiwtld  ▼.  Legfa,  1  T.  R.  S70. 
Lord  EUenbonragfa,  C.  J. 


(33)  In  R.  V.  Stephens,  1  Bom  434.  Lbrd  Mansfield,  C.  J. 
observed,  that  there  was  noi  any  direct  and  express  limitation  of 
time,  when  a  bond  shofdd  be  preiamed  to  have  oeen  satisfied :  the 
general  time,  indeed,  was  commonly  taken  to  be  about  twenty 
years;  but  he  had  known  Lord  Raymond  leave  it  to  a  jury  udos 
ei|;hteen  years.  So  in  Hull  v.  Homer,  Cowp.  109.  Lord  Mansoeld 
nid,  that  there  was  not  any  statute  of  limitations  which  would  bar 
an  action  upon  a  bond,  but  that  there  was  a  time  when  a  jury  might 
presume  the  debt  to  have  been  discharged :  as  where  interest  did 
not  appear  to  have  been  paid  for  uxteen  yean.  But,  if  a  witness 
is  produced  to  prove  the  contrary,  as  by  shewing  the  party  not  to 
have  been  in  solvent  circumstances,  or  a  recent  acknowJed^ent  of 
the  debt,  the  jury  must  say  the  contraiy.  A  similar  doctnne  was 
laid  down  bv  Lord  Mansfield  in  Oswald  y.  Legh,  1  T.  R.  272. 
where  he  said,  **  that  there  was  a  distinction  between  length  of  time 
as  a  bar,  and  where  it  was  only  evidenqe  of  it;  the  former  was  po- 
sitive, the  latter  onl^  presumption :  and  he  believed  that  in  the  case 
of  a  bond,  no  positive  time  had  been  expressly  laid  down  by  the 
court,  that  it  might  be  eighteen  or  nineteen  years.'*  Although 
these  observations  of  Lord  Mansfield  stand  unqualified,  and  may 
.  appear  to  establish  this  point,  viz.  that  a  less  period  of  time  than 
twenty  years  is  of  itself  sufiicient  to  raise  a  presumption  of  pay- 
ment ;  yet,  since  the  case  of  Oswald  v.  Le^n,  in  tne  decision  of 
which  Ix>rd  Mansfield  concurred,  such  doctrine  cannot  fairly  he 
inferred  from  them.  It  should  seem,  therefore,  that  the  positions 
of  his  lordship  must  be  taken  with  the  qualitication  mentioiied  in 
the  text,  and  that  where  the  time  falls  short  of  twenty  years,  other 
evidence  will  be  required  to  raise  a  presumption  of  payment. 
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bond  by<  the  obligee,  although  the  time  when  such  receipt 
was  written  and  signed  did  not  appear,  otherwise  than  by 
the  indorsement,)  may  be  given  in  evidence  to  rebut  the  pre- 
sun^ption. 

In  an  action  of  debt  brought  in  Hil.  Term,  ITdS"!,  on  a 
bond  dated  in  June  1697,  with  a  condition  for  the  payment 
of  a  sum  of  monev  on  the  25th  of  December  followme :  the 
defendant  pleaded  payment  of  principal  and  interest,  before 
action  brought,  viz.  on  the  10th  February,  1709,  according  to 
the  statute  4  Ann.  c.  16.  s.  19:  issue  was  joined  on  this  plea; 
at  the  trial  the  defendant  insisted  on  the  length  of  time,  as 
presumptive  evidence  that  the  monev  had  been  paid ;  to  an* 
swer  which  the  plaintiff  produced  tne  bond,  with  two  in-* 
dorsements  upon  it,  in  the  obligee's  hand-writing,  of  receipts 
for  interest,  one  dated  in  1699,  and  the  other  in  1707.  Pratt, 
C.  J.  seem^  to  be  of  opinion,  that  these  being  only  entries 
under  the  obligee's  hana,  who  had  the  bond  in  his  custody, 
and  might  enter  upon  it  what  he  pleased,  could  not  be  evi* 
dence  for  him,  ana  therefore  rejected  the  evidence;  where- 
upon the  plaintiff  was  nonsuited.  A  hew  action  having > 
been  brought,  Raymond,  C  J.  admitted  the  indorsements  to 
be  read,  and  the  jury  found  for  the'pkintiff ;  upon  which  aj 
bill  of  exceptions  was  tendered,  and  afterwards  judgment  was- 
given  for  the  plaintiff' ;  and,  on  error  brought,  affirmed  in  the ; 
bouse  of  lords'  (34). 

7.  ReUeue. 

To  debt  upon  bond,  the  defendant  may  plead  a  release,  by 
.    the  plaintiff,  after  the  bond  given  (36). 

q  Serle  ▼.  Lord  Barringtoo,  Lord  Rajm.    r  Str.  827. 

1370.  I  8  Feb.  1730.    3  Bro.  P.  C.  636.  • 


(34)  It  must  be  observed,  that  in  this  case  there  had .  not  been  a 
lapse  of  twenty  years  from  the  day  of  payment  mentioned  in  the  con- 
dition to  the  date  of  the  indorsement.  In  Tamer  v.  Crisp,  Str. 
827,  Ravmond,  C*  J,  refused  to  let  the  indorsement  of  a  receipt  of 
part  of  the  bond,  after  the  presumption  had  taken  place,  to  be  given 
in  evidence,  saying,  that  thu  case  differed  from  that  of  Serle  v.  Bar- 
rinffton,  where  the  indorsement  appeared  to  be  made  before  it 
could  be  thought  necessary  to  be  made  use  of  to  encounter  the  pre- 
sumption. See  2  Vez.  43.  S.  P.  per  Lord  Hardwicke,  Chr.  See 
fertner  on  this  subject.  Rose  v.  Bryant,  2  Camp.  N.  P.  C<  321. 

(3fi)  It  seems  that  if  the  release  has  been  obtained  frandalaiidy 


' 
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iftheie  tie  two  or  morft  oblig^esS  a  reteaie  by  otieiwill 
be  a  bar  to  all  : 

In  debt  on  bond,  by  several  plaintiffs^  as  trustees",  &c»tiie 
defendant  pleaded  a  release  from  one  of  the  plaintifTs.  On 
demurrer,  the  plea  was  faolden  good ;  for  tbe  obligees  only 
bad  the  legal  interest,  and  consequently  the  right  to  release; 
and  a  release  from  the  one  was  a  release  from  the  others* 

.  If  there  are  two  or  more  obligors,  a  release  to  one  may  be 
pleaded  in  bar  by  tbe  other,  whether  the  bond  be  joint'^,  or 
j#int  and  severely  for  there  ia  but  one  duty  extending  to  all 
the  obligors^  and  therefore  a  discharge  of  one  is  a  discharge 
of  all.    It  is  immaterial  whether  the  release  be  by  deed,  or  > 
by  operation  of  law*  (36) ;  for  where  the  obligee  in  a  joint 
an^  several  bond,  made  one  of  two  obligors  his  executor,  who 
adaiini8t»ped  and  died,  it  was  holden*,  that  the  surviving ob» 
lig^  was  diachaif^ ;  for  a  personal  action'  onoe  suspended 
by  tbe  voluntary  act  of  tbe  party  entitled  to  it,  is  for  ever  gone 
and  d&acharged.    So  wkeK  the  obHgee  in  a  joint  and  several 
bond  made  one  of  two  obligors  bis  executor,  wWi  others^, 
and  the  obligor  executor  adminislered ;  it  was  bolden,  that 
the  action  was  dischaigBd  as  to  ail  the  obligors.    But  if  A* 
and  B»  a^e  joinUy  and  severally  bound  in  an  obligation  toC, 
aad  A*  makes  C.  and  D.  bis  execators ;  C.  refuses,,  and  IX 
administers,  and  afterwards  C  makes  D.  his  executor ;  D., 
as  executor  of  C,  may  maintain  an  action  on  the  bond  against 
B/ ;  for  when  the  obligor  makes  the  obligee  and  another  exe- 
cutors, and  the  obligee  refuses,  the  debt  is  not  released  or 

t  a  Rot  Abr.  410.  1.  47.  a  Doitshnter  t.  Webb,  3d  Resolution, 

u  Bayley  ▼.  Lof d,  M.  T.  12  Q.  t.  C  B.  Sir  W.  Jones,  345 v 

7  Mod.  250.    Leach*!  edit.  b  Chectham  v.  Ward,  1  Bos.  and  Pul. 

X  a  Rol.  Abr.  413.  (O  )  pi.  4.  630. 

y  lb.  pi.  6*    1  Imt.  332.  a.  c  Dtechester  t.  Webb,  W.  Jones,  346. 
a  Cheetham  ▼.  Ward,  1   Bos.  k  Piil. 

S30. 


the  special  circumntaUceft  xmiet  wl/ich  it  was  gireii,  aad'tliat  H  tv^ 
obtained  by  fVaud,  taav  be  replied.  See  a  repU^on  of  this  kind 
iu  Craib  V.  D'Aeth,  7  T.  R.  G7().  n.  (b.)  It  is  worthy  of  remark, 
that  ia  L^h  v.  Legfa,  I  Bos.  and  Pbl.  447.  wber6  the  obligor,  aftet 
notice  of  the  bona  having  be^n  assi^ed,  took  a  release  from  the' 
obligee,'  and  pleaded  it  to  an  action  btought  by  the  assignee  in  the 
name  of  the  obligee,,  the  comt  (exercising,  as  it  shonid  tecfm,  an 
equitable  jurisdiction)  set  aside  tbe  plea  on  a  summary  appHcatioii. 

136)  Bat  a  release  by  will  is  not  sufficient.    Parsons  ▼•  Coward, 
B.  R.  H.  10  G.  2  Ca.  Temp.  Hfardw.  357. 
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di^cbaigad,  and  the  obligee  or  his  executor  may  &ue  for  the 
debt  (37  |u 

If  feme  obligee  take  the  obligor  to  huaband  this  is  a  release 
in  law^  So  if  there  be  two  feme  obligees^  and  the  one  takes 
the  debtor  to  husband ^  The  like  law  is,  if  two  be  hound  in 
an  obligation  to  a  feme  sole*  and  she  takes  one  of  them  to 
husbaM,  and  the  husband  dies,  the  wife  shall  not  have  an  ac- 
tion against  the  other  obligor'.  But  where  a  man,  on  the  day 
of  his  marriage,  gave  a  bond  to  the  woman,  to  whom  he  was 
to  be  married*  by  which  he  stipulated,  that  his  representatives 
should,  within  twelve  months  after  his  death,  pay  to  his  wi- 
dow, or  her  representatives',  a  sum  of  monqr ;.  and  the  mar- 
riage took  place,  and  afterwards  the  hushaod  died ;  where- 
upon the  widow  brought  an  action  against  the  representatives 
of  the  buabend,  on  the  bond ;  it  waa  holden»  that  the  majriege 
did  not  operate  as  a  release  of  the  debt,  the  bond  not  bemg 
payable  auring  the  lifetime  of  the  obUgor,  nor  until  twelve 
months  after  his  death. 

A  covenantnot to  sue  will  not  operate  as  a  release^  in  its 
own  nature,  but  only  by  construction,  to  avoid  circuity  of 
action.  Hence,  if  the  oUigee  of  a  bond  covenant  not  to  sue 
one  of  two  joint  and  se  verafobligors,  and  if  he  do,  so  that  the 
deed  of  covenant  may  be  pleaded  in  bar,,  he  may  still  sue  the 
other  obligor  [38). 

Evea  in-  those  cases  where  a  coveBant  not  to  sue  shaU  be 
construed  to  enure  as  a  leaae  to;  avoid  circuity  of  action,  the 


d  1  kist.  £64  b^ 
e  1  lost.  264  b. 
f  21  H.  7.30. 


I 


Milboum  t.  Hwart,  5  T.  E.  381. 
Dean  v.  Newball,  8  T.  R.  168. 


(37|  But  otherwise,  if  the  obligee  administers.  Per  Cur.  S.  C. 
If  a  debtor  make  his  creditor  and  another  person  ezecntDrs,  and 
the  creditor  neither  proves  the  will  nor  acts  as  executor,  he  may 
maintain  an  action'  a^inst  the  other  for  Im  demand  on  the  tastaftor. 
Rawlinson  v.  Shaw,  3  T.  R.  557. 

(38)  See  Fiteeiald  v.  Tiaot,  11  Hod.  254^  and  Lacy  v,  Kf- 
naston.  Holt's  £ep.  178.  1  Lord  Raym.  690.  and  12  Mod.  551. 
where  the  distinction  between  a  covenant  not  to  sue  a  sole  obligor, 
and  one  of  several  obligors  is  taken ;  in  the  latter  report  it  is  nd; 
**  ▲.  is  bouDd  to  B.»  and  B.  covenants  never  to  put  the  bond  in  suit 
against  A. ;  if  afterwart^s  B.  will  sue  A.  on  the  bond,  he  may  plead 
tfie  covenant  by  way  of  release.  But  if  A.  and  B.  be  jointly  and 
severally  bonnd  to  Cm  in  a  sum  certain,  and  C.  covenant  with  A. 
not  to  sue  himf  that  shall  not  be  a  release  but  a^covenant  only ;  Ke* 
cause  he  covenants  only  not  to  sue  A.,  but  does  not  covenant.not  to 
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covenant  not  to  sue  must  be  a  perpetual  covenant,  that  is,  a 
covenant  not  to  sue  at  all ;  for  a  mere  covenant  not  to  sue  * 
within  a  particular  time^  will  not  have  this  effect  In  such 
caae  the  party  cannot  plead  the  covenant  in  bar,  but  is  put  to 
his  action  of  covenant  But  if  the  obligee  covenant  not  to 
sue  the  obligor  before 'such  aday^,  andtf  he  do^  that  the 
obligor  shall  plead  this  as  an  acquittance^  and  that  the  obli- 
gation shall  be  void,  this  is  a  suspension  of  the  obligation,  and 
so  by  consequence  a  release. 

A  bond  was  conditioned  S  that  the  obligor  should  indem- 
nify the  obligee  from  all  sums  the  latter  should  pay  on  the  ' 
account  of  the  obligor ;  before  the  execution  of  the  bond,  the 
following  memorandum  was  indorsed  on  it,  viz.  **  that  the 
obligee  nafh  given  an  undertaking  not  to  sue  upon  the  bond 
until  after  the  obligor's  death  ;*'  it  was  holden,  that  the  memo- 
randum was  to  be  taken  as  part  of  the  condition,  and  conse- 
quently that  the  bond  was  payable  only  by  the  representative ' 
of  the  obligor  after  his  death. 

8.  Set-off. 

At  the  common  law,  if  the  plaintiff  was  indebted  to  the  de- 
fendant in  as  much  or  even  more  than  the  defendant  owed  to  * 
him,  yet  the  defendant  had  not  any  method  of  setting  off  such 
debt  in  the  action  broueht  by  the  plaintiff  for  the  recovery  of 
his  debt  To  obviate  this  inconvenience,  and  to  prevent  cir- 
cuity of  action,  or  a  bill  in  equity,  it  was  enacted,  by  stat 
2  Geo.  f.  c.  98.  s.  13.  (made  perpetual  by  the  8  Geo.  2.  c  24. 
s.  4.)  that  *'  where  there  are  mutual  debts  between  the  plain-  * 
**  tiff  and  defendant;  or  if  either  party  sue  or  be  sued  as  exe- 
"  cutor  or  administrator,  where  there  are  mutual  debts  be- 
tween the  testator  or  intestate,  and  either  party ;  one  debt 
may  be  set  against  the  other,  and  such  matter  mav  be  given 
in  evidence  upon  the  £;eneral  issue,  or  pleaded  in  bar,  as  the 
nature  of  the  case  shaTl  require ;  so  as  at  the  time  of  plead- 
ing the  general  issue,  where  any  such  debt  of  the  ^plaintiff, 
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i  Deux  T.  idfayei,  do.  EUz.362.    1    k  1  Roi.  Abr.  939.  L.  pl.a. 
Rol.  Abr.  939.  S.  C.  kfiiS  ▼.  Scimn-    1  Boigli  t.  PreMon,  S  T.  R.  4SS . 
shire,  1  Show.  46.  Salk.  57S.  8.C. 


sue  B. ;  for  the  covenant  is  not  a  release  in^its  natare,  but  only  by 
construction  to  avoid  circuity*  of  action;  for  where  he  covenants 
not  to  sue  one,  he  still  has  a  remedy ;  and  then  it  shall  be  construed 
as  a  cbvenant  and  no  more.'*  A  covenant  not  to  sue  one  of  two 
joint  debtors  will  not  operate  as  a  release  to  the  o^her.  Hutton  v. 
£yre,  6  Taunt.  289. 
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his  testator,  or  intestate,  is  intended  to  be  insisted  on  in  evi« 
dencci  notice  shall  be  given  of  the  particular  sum  or  debt 
so  intended  to  be  insisted  on,  and  upon  what  account  it  be- 
came due,  or  otherwise  such  matter  shall  not  be  allowed  in 
**  evidence  on  such  general  issue. " 

Upon  the  construction  of  this  statute  several  questions 
arose :  First,  Whether  a  debt  on  simple  contract  could  be  set* 
off  in  common  cases  against  a  specialty  debt  (39)  ?  2ndly,  If 
in  common  cases,  whether  they  could  be  so  set  off,  where  an 
executor  or  administrator  is  plaintiff  (40)?  and  Sdly,  Whe* 
ther,  in  the  case  of  a  bond,  the  penalty  was  to  be  considered 
as  the  debt  (41 )  ?  To  remove  these  difiiculties,  it  was  enacted 
nnd  declared  by  stat  8  Geo.  9.  c.  94.  s.  5.  that,  by  virtue  of 


(39)  This  question  first  arose  in  Stephens  v.  Loftiae,  M.  6  G.  2. 
C.  B.  8  Vin.  562,  pi.  31.  and  cited  by  Willes,  C.  J.  in  Hutchinson 
r.  Sturges,  Willes,  262.  when,  the  court  were  of  opinion  that  a 
simple  contract  debt  could  not  be  pleaded  by  way  of  set-off  to  a 
bond.  But  on  error  in  B»  R.  Yorke,  C.  J.  expressed  a  strong  opi« 
nion  to  the  contrary ;  Probyn,  J.  concurred  with  the  C.  J. ;  Price,  J. 
doubted,  and  Lee,  J.  did  not  give  any  opinion ;  the  decision,  how- 
ever, of  another  point  (see  post,  n.  (41) )  rendered  the  determina* 
tion  of  this  question  unnecessary  at  that  time.  The  same  question 
was  again  agitated  in  Brown  v.  Holyoak*,  E.  7  G.  2.  C.  B.  The 
case  was  this :  In  debt  for  rentf  upon  a  release  by  indenture^  the  de- 
fendant pleaded  that  a  greater  sum  was  due  from  the  plaintiff  to  the 
defendant,  upon  a  promissory  note ;  after  argument,  judgment  was 
gf  ven  for  the  plaintiff,  on  the  ground  that  his  demand  was  equal  to 
a  specialty,  and  that  a  simple  contract  debt  could  not  be  set  off 
against  a  specialty  debt.  Cm  error  in  B.  R.  the  judgment  of  the 
court  of  common  pleas  was  reversed  by  Lord  Hardwicke,  C.  J.  and 
the  court,  the  day  after  the  stat.  8  G.  2.  c.  24.  was  passed. 

f40)  In  Kemys  v.  Betson,  C.  B.  T.  6  G.  2.  8  Vin,  561.  pi.  30. 
and  cited  by  Willes,  C.  J.  in  Hutchinson  v.  Sturges,  Willes,  262. 
it  was  holden  in  the  case  of  an  executor,  that  simple  contract  debts 
could  not  be  set  off  ^against  debts  on  specialties ;  for  the  debts  must' 
be  of  ^  equal  nature ;  otherwise  such  a  construction  might  occa* 
sion  a  devastavit.  And  in  Joy  v.  Roberts,  in  the  Exchequer,  M. 
6  Geo.  2.  (cited  by  Willes,  C.  J.  in  Hutchinson  v.  Sturges,  Willes, 
262.)  there  was  the  same  resolution. 

(41)  In  debt  on  a  bond  for  76i.  10a.  conditioned  for  the  payment 
of  38/.,  the  defendant  pleaded  a  debt  by  simple  contract  of  70LX 
On  demurrer,  the  question  was,  whether  the  penalty  were  the  legal 
flebt,  so  that  the  money  due  could  not  be  pleaded  s^inst  what  was 

*  Barnes.  2S0.  f  By  an  adminiitntttr,  S  Vin.  5S2. 

t  Stqiheof  v.  Lof^Dg,  B.  R.  M.  7  0. 2.  9  Banuiid,  33S.       '  ^ 
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''  the  preceding  clause,  mutual  debts  migfat  be  set  against 
**  each  other,  either  by  being  pleaded  in  tor  or  given  in  evii 
**  dence  on  the  ^neral  issue,  in  the  manner  therein  mentioned, 
**  notwithstanding  siich  debts  were  deemed  in  law  to  be  of  a 
''  different  nature;  unless  in  cases  where  either  of  the  said 
**  debts  should  accrue  by  reason  of  s^  penalty  cootaided  in  any 
**  bond  or  specialty ;  and  in  all  cases,  where  either  the.  debt 
'*  for  which  the  action  is  brought,  or  the  debt  intended  to  be 
'*  set  against  the  same,  bath  accrued  by  reason  of  any  such 
<'  penalty,  the  debt  intended  to  be  set  off  shall  be  pleaded  ia 
^*  bar;  in  which  plea  shall  be  shewn  how  much  is  dueoa 
**  either  side  (49) ;  and  in  case  the  plaintiff  shall  recover  in  any 
"  such  action,  judgme0t  shall  be  entered  for  no  more  than 
**  shall  appear  to  be  due  to  the  plaintiff,  after  one  debt  being 
'*  set  against  the  other  as  aforesaid.** 

In  debt  upon  a  bail  bond,  brought  by  the  officer  of  the  pa- 
lace court*,  to  whom  the  defendant  had  given  the  bond  con- 
ditioned for  the  appearance  of  A.  B.  to  answer  C.  D*  in  a  plea 
of  trespass  on  the  case;  the  defendant  pl^ided  by  way  of 
set*off,  a  greater  sum  due  to  him  from  the  plaintiff,  by  simple 
cQntract  On  demurrer,  the  court  gave  judgment  for  the 
plaintiff;  Willes,  C  J.  who  delivered  the  opinion  of  the 
court)  observing,  that  as  this  was  not  a  bond  conditioned 
for  the  payment  of  money,  the  case  was  not  within  the  stat 
8  Greo.  9.;  and  it  was  not  within  the  stat  2  Geo.  3.,  because  the 
plaintiff  did  not  sue  in  his  own  right,  but  in  the  nature  of  a 
trustee  for  C.  D.;  that  it  might  as  well  be  said,  that  when  a 
person  sued  as  executor,  the  defendant  might  set  off. a  debt 

m  Hutchiaton  t.  8taig«i,  Willes.  261. 

really  doe  upon  the  bond.  Joftanent  for  the  plaintiff  in  C.  B. 
On  error  in  B.  R.  Yorke,  C.  J.  said,  that  the  penalty  of  the  hood 
was  the  Ic^  debt;  that  one  part  of  the  stat  2  Geo.  2.  c.  22.  s«  13. 
was  to  be  compared  with  the  other  ;  and,  therefore,  if  the  defendant 
(as  he  m^^ht  have  done)  had  pleaded  the  general  issue,  and  given  in 
evidence  part  of  the  p]aintiff*s  demand,  and  craved  to  have  an  al- 
lowance of  io  much ;  this  would  not  have  aided  him,  for  the  jury 
must  find  the  whol^,  or  eke  that  it  was  not  the  parties*  deed,  and 
they  could  not  sever  the  debt ;  so,  in  like  manner,  a  lesser  sum  than 
was  demanded  by  the  plaintiff,  that  is,  than  the  penalty,  could  not 
be  pleaded.    Judgment  of  C.^  B.  affirmed. 

(42)  Hence  the  defendant,  in  his  nlea,  must  aver  what  is  reallv 
due;  and  this  averment  has  been  holaen  to  be  traversable*,  although 
laid  under  a  videlicetf  • 

•  SymmoM  v.  Knox,  3  T.  R.  S5. 
t  Qhmwood  r.  Banit,  6  T.  R.  460. 
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ftom  the  plaintiff  to  the  defendant,  in  his  own  right,  as  that 
the  defendant  could  set  off  in  the  present  case.  He  added^ 
however,  that  if  this  had  been  a  bond  to  the  sheriff,  assigned 
over  to  the  party  according  to  the  statute,  the  court  would 
have  thought  otherwise ;  and  that  the  penalty  must  have  been 
considered  as  the  debt^  this  not  being  a  case  within  the  stat. 
8  Greo.  2; 

To  debt  on  bond  conditioned  for  the  payment  of  an  an- 
nuity to  plaintiff*^,  defendant  pleaded,  that  a  certain  sum  only 
was  due  to  the  plaintiff  on  account  of  the  annuity,  and  that 
the  plaintiff  was  indebted  to  the  defendant  in  a  larger  sum  of 
money,  for  money  lent,  &c«,  which  he  claimed  to  set  off;  on 
demurrer,  it  was  adjudged,  that  this  was  a  case  within  the 
Stat  8  Geo.  2.  c.  24.  s.  5.,  and  that  the  defendant  was  entitled 
to  set  off  his  debt 

The  following  rules  must  be  attended  to  in  pleading  a  set- 
off :—*Uncertain  damages,  or  an  unliquidated  demand,  can- 
not be  made  the  subject  of  a  set-off^  (43).  But  if  two  per- 
sons agree  to  perform  certain  work  in  a  limited  time',  or  to 
pay  a  stipulated  sum  weekly,  for  such  time  afterwards  as  it 
should  remain  unfinished,  and  a  bond  is  prepared  in  the  name 
of  both,  but  is  executed  by  onepniy,  with  condition  for  the 
due  performance  of  the  work,  or  the  payment  of  the  stipu- 
lated sum  weekly,  such  weekly  payments  are  in  the  nature 
of  liquidated  damages,  and  not  by  way  of  penalty,  and  may 
be  set  off  by  the  obligee  in  an  action  brought  against  him  by 
the  obligor  who  executed.  $dly,  A  debt  barred  by  the  sta- 
tute of  limitations  cannot  be  set  off "^ ;  for  the  remedy,  by 
way  of  set-off,  was  intended  to  supersede  the  necessity  of  a 
cross  action ;  and  a  debt  barred  by  the  statute  of  limitations 
<:annot  be  recovered  by  action.  If  such  debt  be  pleaded,  the 
plaintiff  ought  to  reply  the  statute'  ?  (44).    ddly.  The  debts 

n  ColliBft  T.  Collins,  2  Buzr.  820.  q  Per  Willet,  C  J,  in  Hutehinaon  r. 

o  Howlet  V.  Strickland,  1  Cowp.  66.  Stuifes,  Willes,  362. 

WdgaU  T.  Waters,  6  T.  R.  4SS.  r  Remingtoo  v.  Stevens,  Str.  1271. 
p  Ttoteher  ▼.  Dyche,  2  T.  R.  32. 


(43)  **  Debts  to  be  set-off  must  be  such  as  an  indMlQtiLs  as* 
sumpsit  will  lie  for.*'  Per  Ashhunt,  J.  in  Howlet  v.  Strick]an<L 
Cowp,  56.  * 

(44)  If  such  debt  be  given  in  evidence,  on  a  notice  of  set-off,  it 
may  be  objected  to  at  the  trial.    Bull.  N.  P.  180. 

Pp2 
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sued  for,  and  intended  to  be  set  off,  must  be  mutual,  and  due 
in  the  same  right  (45). 

A  debt  due  to  a  person  in  right  of  his  wife%  cannot  be  seft 
off  in  an  action  agamst  him  on  his  own  bond. 


TV.  Debt  on  BaU-bond-^Stat.  23  H.  6.  c.  10.— Amgmnent 
of  Bail-bond  under  Stat.  4  Ann.  c.  16. — Declaralion 
by  AsiigneC'—Of  the  pleadings ;  Comperuit  ad  Dtem— 
Nul  tiel  Record* 

At  common  law,  the  sheriff  was  not  obliged  to  take  bait 
from  a  defendant  arrested  upon  mesne  process,  unless  he  sued 
out  a  writ  of  mainprize ;  but,  by  stat.  £3  H.  6.  c.  10.  it  was 
enacted,  **  that  sheriffs,  under-sheriffs,  bailiffs  of  franchises, 
''  and  other  bailiffs  (46),  should  let  out  of  prison  all  persona 
"  by  them  arrested  or  being  in  their  custody,  by  force  of  any 

writ,  bill,  or  warrant,  in  any  action  penonal  (47)9  or  by 

•  Bull.  N.  P.  179.  cites  Pftynter  ▼.  Walker,  G .  B.  E.  4  Geo.  3. 


(45)  See  cases  affording  an  illustration  of  this  rale,  under  plea 
of  let-off,  tit.  Assumpsit,  ante,  p.  150,  1. 

(46)  **  This  statute  does  not  authorize  sheriffs'  bailiffs  to  take 
obligations  for  the  appearance  of  persons  arrested:  from  the  ex- 
press mention  of  bailins  of  franchises,  it  appears  that  those  officers 
only  are  meant,  who  have  the  return  of  process.  When,  therefore, 
the  process  is  directed  to  the  sheriff,  the  mdemnity  must  be  to  him.** 
Per  Bailer,  J.  in  Rogers  y.  Reeves,  1  T.  R.  422.  The  marshal  of 
the  King's  Bench  is  an  officer  within  this  statate,  Bracebric^  v. 
Vaughan,  Cro.  Eiiz.  66. ;  but  the JSerjeant  at  arms  of  the  House  of 
Co«mont  is  not    Norfolk  v.  Elliot,  I  Lev.  209. 

(47)  Upon  an  attachment  of  privilege,  attachment  upon  a  pro* 
hibition,  attachment  in  process  upon  a  penal  statute,  the  aheriff 
may  he  compelled  to  take  hail  by  force  of  this  statute ;  but  not 
upon  an  attachment  for  a  contempt,  issuins  out  of  B.  R.*  or 
C.  B.f  or  the  Court  of  Chancery,  for  disobeying  a  subpoena  $. 
But  although  the  sheriff  is  not  compellable  to  take  bail  upon  an  at- 
tachment out  of  Chancery,  yet  he  is  not  prohibited  by  stat.  i3  H.  6. 
from  doing  so ;  and  a  bail-bond  so  taken  is  good  at  common  law, 

*  Adod.  1  Sir.  479.  Resolved  byallthejiMigvt. 
t  Field  T.  Workhoiue,  ComyD*!  Rep.  264. 
}  Stodd  V.  Acton,  1  H.  Bl.  468. , 
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cause  of  indictment  of  trespass  (48),  upon  reaaonable 
surety  (49)  of  sufficiebt  persons,  having  sufficient  within 
the  counties  where  such  persons  are  let  to  bail,  to  keep 
their  days  m  such  place  as  the  said  writs,  bills,  or  warrants, 
shall  require ;  persons  in  ward  by  condemnation,  execu- 
tion, capias  utlagaium  or  excommunicalum,  surety  of  the 
peace,  or  by  special  commandment  of  any  justice  ex- 
cepted. And  no  sheriff,  &c  shall  take,  or  cause  to  be 
taken  or  made,  any  obligation  for  any  cause  aforesaid,  or 
**  by  colour  of  their  office,  but  only  to  themselves^  of  any 
*'  person,  nor  by  any  person,  which  shall  be  in  their  ward  by 
**  course  of  law,  but  upon  the  name  of  their  office,  and  upon 
**  condition  -that  the  prisoners  shall  appear  at  the  day  and 
*'  place  contained  in  the  writ,  &c. ;  ana  if  any  sheriffs,  &c. 
"  take  any  obligation  in  other  form  by  colour  of  their  office, 
"  it  shall  be  void." 

The  constant  usage  since  the  passing  this  act  has  been  for 
sheriffs,  and  other  officers,  to  take  a  security  by  bondK    Re- 

t  See  note  (49). 


and  may  be  enforced.  Morris  v.  Haywaid,  6  Taunt  569.  In 
Studd  y.  Acton,  it  was  holden  that  the  words,  "  by  force  of  any 
writ,  bill,  or  warrant,  in  any  acticm  personal,'*  were  confined  to  ac- 
tions at  law. 

(48)  The  sheriff  is  not  authorised*  to  take  a  bond  for  the  appear- 
ance of  persons  arrested  by  him,  under  process  issuing  upon  an  in- 
dictment at  the  Quarter  sessions,  for  a  trespass  and  assault ;  because 
at  common  law  the  sheriff  could  not  \m\  any  persons  indicted  be- 
fore justices  of  the  peacef,  and  this  stat  of  23  H.  6.  was  not  passed 
to  enable  the  sheriff  to  take  bail  in  cases  where  he  could  not  bail 
before ;  bot,  in  order  to  comi)el  him  to  take  bail  in  those  cases, 
where  he  might  have  takeq,  bail,  and  n^lected  so  to  do.  At  com- 
mon law,  the  sheriff  might  have  bailed  persons'  indicted  before  him 
at  his  tomj:,  and,  consequently,  by  this  statute  he  was  compellable 
to  bail  such  persons;  but  the  stat  1  Bdw.  4.  c.  2.  having  taken 
away  the  shenff's  power  of  bailing  in  such  cases^,  the  statl  23  H.  6. 
IS  m  this  respect  rendered  of  none  effect 

(49)  According  to  the  opinion  of  Ashhuist,  J.  in  Rogers  v. 
Reeves,  1  T.  R.  421.  a  security  of  a  lower  nature  than  a  security 
by  b«Qd,  as  a  simple  contract  undertaking,  is  insufficient  If  the 
sbcnff  refuses  to  take  bail,  sufficient  sureties  being  tendered,  the 
proper  remedy  against  him  is  an  action  of  trespass  on  the  case. 
Smith  V.  Hall,  2  Mod.  32.  *^ 

*  Bengougfa  t.  Roisiter,  4  T.  R.  505. 
t  3  Hawk.  P.  C.  c.  16.  t.  2«. 
t  M.  I.  37. 
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gularly,  this  bond  ought  to  be  taken  with  two  or  more  mire* 
ties»  at  the  least,  the  words  of  the  statute  behi^  **  surety  of 
sufficient  per^on^;*'  and  thesheriff,  &c.  may  insist  upon  two 
sureties  being  given ;  yet  it  has  been  adjudged  \  that,  as  the 
indemnily  is  for  the  protection  of  the  sheriff,  &c«  be  may 
wave  the  beneBt,  and  take  a  bond  with  one  surety  only. 

The  form  of  surety  prescribed  by  the  statute  must  be 
strictly  pursued,  that  is, 

1st,  The  bond  must  be  made  to  the  sheriff  or  other  officer 
himself.    Hence  a  bond  made  to  the  sheriff^'s  bailiff  is  bad* 

dndly.  It  must  be  made  to  the  sheriff  or  other  oiBcer  by  the 
name  of  his  office^  and  county.  On  error  in  debt  on  bail- 
bond,  it  was  excepted,  that  it  was  not  abewn^that  the  bond 
was  to  the  sheriff  bv  the  name  of  his  o(Ece.  The  court  were 
of  opinion  that  it  should  so  appear  * ;  but  .they  thought  that 
in  the  present  case  it  did  sufficiently  appear  on  the  whole  de- 
claration, it  being  laid  solvend.  eidetn  vicecomitiet  assignaiis. 

3dly,  There  must  be  a  condition  to  the  bond ;  and  that 
condition  must  be  for  the  appearanoe  of  the  defendant  at  the 
day  and  place  mentioned  in  the  writ,  fcc ;  -and  for  tiiat-oBly. 
Hence,  if  there  be  not  any  condition* ;  or,  what  amounts  to 
the  same  thing,  if  the  condition  be  impossible,  as  where  the 
condition  is  for  the  appearance  of  the  oefendant  at  a  day  past 
when  the  bond  is  made^;  the  bond  is  void.  So  if  any  other 
condition  than  that  prescribed  by  the  statute  is  expressed  in 
the  bond :  as  if  it  be  conditioned  "  to  put  in  good  bail  for 
the  defendant  at  the  return  of  the  writ,  or  to  surrender  the 
defendant,  or  to  pay  the  debt  and  costs*/'  it  will  be  bad.— 
But  if  the  bond  be  made  to  the  sheriff  by  the  name  of  hiB 
office,  and  the  condition  expresses  the  time  and  place  of  ap- 
pearance, a  variance  in  other  respects  will  be  immateriaL^- 
As  in  the  following  cases;  where  the  writ  was  to  answer 
A.  B.  in  a  plea  of  debt  of  three  hundred  and  twenty  pounds. 
and  the  condition  of  the  bond  was  to  appear  to  answer  A.  B. 
in  a  plea  of  debt'.  Where  the  writ  was  to  answer  in  a  plea 
of  trespass^  and  the  condition  was  to  appear  to  answer  ge- 
nerally, without  saying  in  what  action ;  the  court  held  the 
bond  good :  because  no  other  action  shall  be  intended ;  and 
the  statute  only  requires  the  bond  to  be  conditioned  for  an 
appearance,  and  the  words  **  to  answer,  &c."  are  surplusage*. 

u  Dniry*!  caie,  10  Rep.  100.  b.  ISI.  a.  a  Graham  v.  Crawabaw,  3  Lev.  74. 

noogaaatd  in  Cotton  v.  Wale,  Cro.  b  Samael  v.  Evans,  2  T.  R.  569. 

£Uk.  Se2.  c  Rogen  t.  Reeves,  1 T.  R.  41 8. 

z  1  T.  R.  422.  d  Villiers  v.  HaatingB,  do.  Jac.  236. 

y  Noel  V.  Cooper,  Palm.  378.  c  Kixkbridge  v.  Wilton,  2  Lev.  123. 
i  Symei  v.  Cakes,  Str.  S93. 
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Where  the  writ  was  to  appear  before  our  lord  the  king,  at 
Westminster,  and  the  condition  was  to  appear  before  his 
majesty's  justices  of  the  bench,  at  Westminster^;  it  was 
holden  sufficient  (50).  Where  the  writ  was  to  answer  in  a 
plea  of  trespass,  and  also  to  a  bill  of  100/.  of  debt,  and  the 
condition  was  to  answer  in  a  plea  of  trespass  of  100/. ;  the 
variaace  was  holden  to  be  immaterial  >.  Where  the  original 
writ  was  to  answer  in  a  plea  of  trespass,  on  the  case  on  pro» 
mUes ;  and  the  condition  was  to  answer  in  a  plea  of  trespass; 
the  bond  was  holden  to  be  good\  Where  the  writ  was  to 
answer  of  a  plea  of  trespass,  and  also  to  a  bill  of  the  said 
John :  and  the  condition  was  to  anwer  of  a.  plea  of  trespass, 
and  also  to  a  bill,  (omitting  the  words  **  of  the  said  John,*') 
it  was  holden  an  inunaterial  variance  ^  Where  the  process 
was  to  appear  before  the  barons;  and  the  condition  was  to 
appear  in  the  office  of  pleas  in  the  Court  of  Exchequer,  at 
Westminster ;  it  was  holden  well  enough ^  Where  the  pro- 
cess was  in  an  action  of  trover;  and  the  condition  was  to 
appear  to  answer  of  a  plea  of  trespass  on  the  case  on  pro- 
mises ;  the  bond  was  adjudged  sufficient,  on  the  ground  that 
the  words,  "  to  answer,  &c.''  were  only  surplusage,  and 
might  be  rejected'.  Where  the  original  was  returnable  be- 
fore our  lord  the  king,  wheresoever,  &c.;  and  the  words, 
•*  wheresoever,  &c.**  were  omitted  in  the  bail-bond ;  and  it 
was  objected  *,  that  by  the  statute,  the  sheriff  could  not  take 
any  bond  but  such  as  corresponded  with  the  writ,  whereas 
this  might  be  to  compel  an  appearance  out  of  England,  if 
the  king  should  happen  to  be  so :  but  the  court  said,  that  it 
was  sufficient  in  these  bonds  to  state  in  substance  the  design 
of  the  writ ;  and  they  would  understand,  that  by  appearing 
before  the  kins,  was  meant  before  the  king  in  his  court,  and 
not  before  the  King  in  person.  So  where  the  writ  was  to  ap- 
pear, on  a  general  return  day,  before  the  king,  toheresoevfir  he 
should  then  be  in  England*,  and  the  bond  was  conditioned 

f  Kufcbcide  t.  Carwen,  2  Lev.  180.  T.  1  Davenport  v.  Parker,  Fori.  368. 

Jones,  46.  m  Shuttievortb  y.  Pilkington,  2  Str. 

g  Cudwell  V.  Dunkin,  T.  Jones,  137.  1155.  7  Mod.  325.  Leach's  Ed.  dted 

2Show.  61.  S.C.  by  Buller,   J.  in  King  ▼.  Pippett, 

h  Owen  y.  Nail,  6  T.  R.  702.  1 T.  R.  240. 

i  Rencfa  v.  Bretton;  10  Mod.  327.  n  Jones  v.  Stoidy,  9  Bast,  55. 
k  FhiUps  Y.  PhiUps,  dted  2  Str.  1 156. 


(50)  It  appears  from  LeTinz*s  report  of  this  case,  that  the  de- 
fendant brougnt  a  writ  of  enor  in  the  Exchequer  Chamber,  and 
that  it  was  argued  again,  and  the  majority  of  the  j,udget  yrete  for 
affirming  the  judgment.  But  North,  C.  J.  being  strongly  against 
it,  it  w^  adjoumeo.        .  ' 
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for  the  appearance  of  the  party  before  the  king,  at  Wt$i' 
minster^  at  the  day  named  in  the  writ;  the  variance  was 
holden  to  be  immaterial;  Lord  Elienborough,  C.  J.  ob- 
serving, that  Westminster,  according  to  the  common  under- 
standing of  every  body  at  this  day,  (considering  tiiat  the 
Court  of  King*8  Bench  had  been  invariably  held  there  for 
many  centuries,  except  o;nly  when  it  was  removed  for  a  short 
period  to  Oxford,  in  1655)  was  the  place  meant  by  the  more 
general  description  in  the  writ ;  and  that  the  variance  in  this 
case  was  certainly  not  greater  than  that  in  the  pre<!eding  case 
of  Shuttleworth  v.  Pilkington. 

An  executor  brought  debt  in  the  debet  and  detinet*  upon 
an  assignment  of  a  bail-bond,  for  appearance  to  a  bill  of 
Middlesex,  and  to  answer  the  plaintiff  of  a  plea  of  trespass, 
ac  etiam  billas  querentisut  executoris  I.  S.  pro  15001.  dede^ 
bito  secundum  consuetudinem  curia  nostns  coram  nobis  ex* 
hibend.     On  demurrer,  it  was  contended,  that  this  action 
ought  to  have  pursued  the  original  action,  and  to  have  been 
brought  in  the  detinet  only.    But  the  court  gave  judgment 
for  the  plaintiff,  Parker,  C.  J.  observing,  "  The  condition  of 
the  bond  is  to  appear,  in  the  first  place,  to  answer  the 
plaintiff  in  an  action  of  trespass  in  his  own  right,  and  then 
secundum  consuetud.  cur.  to  answer  the  bill  in  debt  as  execu- 
tor, for  this  court  has  not  jurisdiction  in  debt  originally ;  but 
in  whatever  county  the  court  is  sitting  you  may  have  a  bill 
in  trespass ;  and,  when  the  party  is  brought  in,  a  bill  may 
be  exhibited  against  him  in  any  other  action ;  for,  being  in 
custody  of  the  marshal  of  the  supreme  court,  he  shall  answer 
to  all  matters  there ;  so  that  this  bond  is  also  a  security  for 
his  appearance  in  the  action  of  trespass,  which  is  in  the 
plaintiff*s  own  right,  and  may  be  insisted  on  as  well  as  the 
bill  in  debt,  ergo,  the  action  well  brought  in  the  debet  and 
detinet    This  action  is  in  loco  of  the  sheriff. 

If  the  sheriff  does  not  comply  with  the  injunctions  of  the 
statute,  and,  without  the  plaintiff's  consent,  takes  a  security 
of  a  different  kind  than  that  described  therein ;  the  courts 
will  not  afford  him  any  relief,  nor  interpose  in  his  favour, 
for  the  purpose  of  enforcing  such  security,  on  the  ground  of 
his  having  been  guilty  of  a  breach  of  his  duty. 

Hence  where  a  sheriff  *s  officer^,  took  an  undertaking  from 
the  defendant's  attorney,  instead  of  a  bail-bond,  for  the  ap* 
pearance  of  the  defendant,  and  bail  above  was  not  duly  put 
m,  and  an  action  for  an  escape  was  brought  against  tbe 
sheriff,  the  court  would  not  relieve  him,  by  permitting  bim 

o  BnimStld    t.    Under,    B*'  K.    H.        p  Fuller  y.  Prest,  7  T.R.  109. 
12  Ann.  MS. 
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to  put  in  and  justify  'l>ail  afterwards;  although' he  offered 
to  pay  the  costs  of  the  action  brought  against  him*  So 
\f here  the  defendant's  attorney  gave  the  sheriff's  officer  an 
Undertaking  "1  that  he  would  give  the  sheriff  a  bail-bond  in 
due  time,  which  he  afterwards  nqglected  to  do,  and  the  plain** 
tiff  recovered  against  the  sheriff  for  the  escape;  the  conrt 
refused  to  proceed  summarily  against  the  attorney,  to  make 
him  pay  the  debt  and  costs,  for  his  breach  of  faith,  oq  the 
ground  that  the  undertaking  was  ill^al  (51 ). 

The  statute  ^3  H.  6,  c.  10.  is  a  general  law  ^  of  which  the 
king's  courts  will  take  cognizance,  although  it  is  not  pleaded 
{52). 

• 

As  to  the  manner  of  pleading,  so  as  to  take  advantage  of 
this  statute,  it  will  be  proper  to  remark,  that  the  special 
matter,  virhich  brings  the  case  within  the  statute,  must  appear 
by  some  means  or  other  upon  the  record :  \(  it  be  shewn  on 
the  declaration,  it  need  not  be  pleaded  *•  ^o  if  it  appear  on 
craving  oyer  of  the  bond,  the  defendant  may  demur  without 
shewing  the  special  matter  ^  In  short,  it  is  sufficient  if  it 
appears  on  any  part  of  the  record. 

If  the  defendiant  does  not  appear  at  the  return  of  the  pro- 

q  Sedgworth  ▼.  Spicer,  4  East,  568.  t  Per  Buller,  J.  in  Samuel  v.  Erwaa, 
T  Samuel  v.  ETani,  2  T.  R.  560.  2  T.  R.  576. 

•  Id. 


(51)  It  is  to  be  observed,  that  the  provisions  of  this  statute  are 
txmfined  to  securities  given  to  the  sheriff  or  other  officer.  Hence 
bonds  given  to  the  plaintiff  are  not  witnin  the  statute*;  and  con* 
sequently  may  be  taken  in  a  different  form  than  that  prescribed  hj 
the  statute  f.  So»  also,  undertakings  given  by  the  defendant  or  his 
attorney,  to  the  plaintiff  or  his  attomeyf  for  the  appearance  of  the 
defendant,  are  valid,  and  may  be  enforced  by  attachment. 

(52)  This  statute  was  formerly  considered  as  a  private  law.  But 
in  Samuel  v.  Evans,  which  finally  decided  that  it  was  a  public 
law,  it  was  observed,  that  whatever  might  have  been  the  law  before 
the  statute  of  Queen  Ann,  the  case  of  Saxby  v.  Kirkus^  had  re- 
moved all  doubt :  for  the  court  there  said,  though  the  23  H.  6.  c.  10. 
were  a  private  law,  yet  the  statute  4  &  5  Ann.  having  enabled  the 
sheriff  to  assign  such  bond,  the  court  must  take  notice  of  the  law 
that  enables  nim  to  take  such  bond.  See  Benson  v.  Welby, 
2  Saand.  155.  a.  n.  (4)  where  all  the  learning  on  this  subject  is  col- 
lected by  Serjeant  Williams.       * 

*  Raven  v.  Stockdale,  GouMsb.  66.  agreed  ip  Leech  t.  ]>avys,  Aleyo,  58. 
t  Hall  V.  Carter,  2  Mod.  304.  per  BuUer,  J.  Rogen  v.  Reevet,  1  T.  R.  42i. 
X  Bull  N.  P.  224. 
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oew,  accoMing  to  the  oonditioii  of  the  bail-boDd»  thai  b,  if 
be  doea  not  put  in  tod  perfect  bail  above  in  due  tioie  %  the 
baiUbond-  it  lorfeited, '  and  the  plaintiff  may  make  an  aasiffa- 
aaent  of  it  This  coune  is  usually  pursued,  if  the  bail  be- 
low are  sufficient  Before  the  statute  for  the  amendment  of 
the  law^  4  &  5  Ann.  c.  16»  the  sheriff  was  Qot  compeUable 
to  ass^  the  bail-bond>  though  if  be  had  not  assigned  it,  the 
court  would  have  amerced  hioL  Another  mischief  at  com«^ 
mon  law  was,  that  after  an  assignment  of  the  bail-bond,  the 
action  thereupon  must  have  been  brought  in  the  name  of 
the  sheriff,  wno  might  have  released  the  <H)ligor',  and  thereby 
driven  the  plaintiff  into  a  court  of  equity.  To  remedy  these 
inconveniences,  it  was  enacted,  by  stat  4  and  5  Ann.  c.  16. 
s.  SO.  *'  that  if  any  person  shall  be  arrested  by  any  writ,  bill, 
or  process,  issuing  out  of  any  of  the  kin^s  courts  of  re- 
cord at  Westminster,  at  the  suit  of  any  common  pei^on, 
and  the  sheriff,  or  other  officer,  ttdces  bail  fmm  such  per^- 
son,  the  sheriff  (5S),  or  other  officer,  at  the  request  and 
costs  of  the  plaintiff  in  such  action  or  suit,  or  his  lawful 
attornev,  shaU  (64)  assign  to  the  plaintiff  in  such  aGtion 
'*  the  bail-bond,  or  other  security  taken  from  such  bail,  by 
indorsing  the  same,  and  attesting  it  under  his  hand  and 
seal,  in  the  presence  of  two  or  more  credible  witnesses. 


€€ 
M 
«< 
€t 
€€ 


tt 


n  Hairiion  y.  Dft?iet,6  Buir.8663.      x  Shipley  t.  Gimitta>2  Ventr.  181. 


(53)  In  the  case  of  Kitson  v.  Fagg,  1  Str.  60.  (for  the  argument 
in  this  case  see  10  Mod.  288.  the  qjiestioQ  being,  whether  a  bail- 
bond  was  well  assigned  by  an  uader-iheriff's  clerk  }  Parker,  C.  J. 
said,  that  he  had  the  advice  of  all  his  brethren ;  and  they  were  of 
opinion,  that  an  under-sheriff  might  assign  a  bail-bond  in  the  name 
01  the  higb-sheriff,  it  harinff  been  the  coostant  practice  ever  since 
the  Stat*  4  Ac  5  Ann.,  but  tust  if  the  assignment  was  neither  by  the 
sheriff,  nor  his  underHiheriff,  as  in  this  case,  it  woald  not  be  good. 

In  debt  on  a  bail-bond,  defendant  pleaded  that  there  was  not 
any  assignment  of  the  bond  by  sheriff  or  under^heriff.  It  ap- 
peared in  evidence,  that  the  bond  had  been  assisned  to  the  pluntiff 
uy  one  of  the  under-sheriff's  clerks.  The  preceding  case  of  KitKua 
V.  Fagg  was  cited  as  an  authority  to  shew,  that  this  was  not  a  good 
assignment.  But  Lord  Mansfield,  C.  J.  was  clearly  of  opinion,  that 
the  seal  to  the  assignment,  being  the  seal  of  office,  was  sufficient  to 

Slve  it  yalidity,  whoever  had  signed  it.    Harris  v.  Ashby,  London 
itUngs»  M.  T.  1756.  MSS. 

(54)  If  the  sheriff  refuses  to  assign  the  bail-bond,  it  seems  that 
an  action  on  the  case  will  lie  against  him  for  breach  of  duty  imposed 
by  the  statute. 
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which  may  be  done  without  any  stamp,  provided  the 
signment  so  indorsed  be  duly  stamped  before  any  action 
brought  thereupon:  and  if  the  bail-bond  or  assieaiqent, 
or  other  security  taken  for  bail,  be  forfeited,  the  plaintiff, 
in  such  action,  after  such  assignment  made,  may  bring,  an 
action  thereupon  in  his  own  name ;  and  the  court,  where 
the  action  is  brought^  may,  by  rule  of  the  same  court,  give 
such  relief  to  the  plaintiff  and  defendant  in  the  original 
action,  and  to  the  bail,  as  is  agreeable  to  justice,  and  such 
**  rule  shall  have  the  effect  of  a  defeasance  to  the  bail-bond." 
By  s.  24.  it  is  provided,  ^ithat  this  act  shall  extend  to  all 
"  courts  of  record  within  this  kingdom." 

Although,  by  this  statute,  the  court  where  the  action  is 
brought,  on  the  bail-bond,  is  expressly  authorized  to  exercise 
an  equitable  jurisdiction,  yet,  upon  the  supposition  that 
every  other  court,  except  that  where  the  original  action  was 
brought,  is  incompetent  to  exercise  this  jurisdiction,  it  has 
been  holden,  ihat  an  action  on  the  bail-bond,  whether 
brought  by  the  assi^nnee^  or  the  officer  Vmust  be  brought  in 
that  court,  where  tne  original  action  was  commenced ;  but 
advantage  cannot  be  taken  of  the  action  having  been  brought 
in  a  wrong  court,  upon  the  plea  of  non  estfactum\ 

The  assignment  may  be  stated  in  the  declaration  to  have 
been,  made  in  a  different  county  from  that  in  which  the  bail- 
bond  was  given,  and  the  venue  mav  be  laid  in  the  county  in 
which  the  assignment  is  stated  to  have  been  made,  agreeably 
to  the.  rule,  that  where  matter  in  one  county  is  dependent 
on  matter  in  another  county,  the  plaintiff  may  lay  his  action 
in  either. 

Debt  upon  a  bail-bond ;  and  pit  declares  that  he  sued  out 
a  writ  directed  to  the  sheriff  of  Surrey  ^,  &c.  who  took  a 
bail-bond,  which  he  afterwards  assiffned  to  the  plaintiff  at 
London,  where  the.  action  was  brooffbt.  .Demurrer,  on  the 
ground  that  the  action  was  founded  on  •  the  bond  entered 
into  by  the  bail,  and  that  beiuff  laid  to  be  done  in  Surney, 
the  action  should  have  been  tnere ;  but  judgment  for  the 
plaintiff. 

'    It  is  sufficient  for  the  plaintiff  to  state  in  his  declaration*, 
that  the  sheriff  assigned  the  bond  to  him  according  to  the 

y  Chesterton  v.  Middlehunt,  1  Barr.  a  Wright  ▼.  Walmaley,  2  Camp.  5.  P. 

642.    Walton  t.  Bent,  3  Buir.  1923.  C.  396. 

Moirif  T.  Reea,  2  Bl.  Rep.  838.  and  b  Grepon  t.  Heather,  Str.  727.  and 

3  Wils.  348.  Lord  Raym.  1445.  Nomoft  v.  Mat- 

z  Donatty  t.  Barclay,  8  T.  R.  152.  but  thews,  13  G.  1.  S.  P.  on  theauthority 

see  Newman  v.  Faucitt,  1  H.  Bl.  631 .  of  Greg^on  v.  Heather. 

contra,  as  to  sheriff,  that  he  may  c  Dawson  v.  Papworth,  Willes's  Rep. 

sue  in  a  different  court.  408. 
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form  of  the  statute,  without  adding,  that  the  assignment 
was  under  the  hand  and  seal  of  the  sheriff;*'  and  the  defen- 
dant may  plead,  that  he  did  not  assign,  (jfc,  according  to  the 
form  of  the  statute,  and  the  plaintiff  may  tender  an  issue 
thereon  in  those  words,  on  which  he  must  prove  that  the 
assignment  was  according  to  the  statute,  under  the  hand 
and  seal  of  the  sheriff. 

So,  though  the  statute  requires  the  indorsement  to  be  made 
by  the  sheriff  in  the  presence  of  two  witnesses,  yet  it  does 
not  require  the  names  of  the  witnesses  to  be  set  forth  in  the 
declaration,  and,  consequently,  if  they  are  omitted,  the  omis- 
sion will  be  holden  immaterial'.  So  if  it  is  averred  in  the 
declaration,  that  the  sheriff  assigned  the  bail-bond  by  in- 
dorsement upon  the  said  writing  obligatory  and  attesting  it 
under  his  hand  and  seal,  in  the  presence  of  two  credible  wit- 
nesses *,  or  if  it  be  averred,  that  the  assignment  was  made 
in  the  presence  of  two  credible  witnesses  ^  it  is  sufficient 
without  averring  that  the  indorsement  was  attested  by  two 
credible  witnesses. 

A  profert  in  curia  of  the  assignnient  is  not  necessary ;  be- 
cause the  assignment  is  not  by  deed*. 

It  is  not  necessary  to  state  in  the  declaration,  that  the  de- 
fendant in  the  original  action  was  arrested  ^  nor,  if  stated  is 
it  traversable  ^  Neither  is  it  necessary  to  state,  that  the 
debt  was  sworn  to  bv  the  plaintiff,  nor  that  the  sum  sworn 
to  was  indorsed  on  the  writ,  such  omission  having  been  sanc- 
tioned by  a  series  of  precedents  K 

Bail  to  the  sheriff  are  liable  to  the  plaintiff's  whole  debt 
(without  r^rd  to  the  sum  sworn  to)  and  costs,  to  the  extent 
of  the  penalty  of  the  bail-bond  ^ 

After  a  defendant  has  been  discharged  out  of  custody  upon 
the  bail-bond  being  given  *,  it  is  neither  in  the  power  of  the 
bail  to  render  him,  or  of  the  party  to  surrender  himself 
again  into  the  custody  of  the  sheriff  before  the  return  of  the 

d  Robinson  ▼.  Taylor,  Foit.  366.  g  Leafe  ▼.  Boi,  1  Wils.  121. 

t  Leafe  v.  Box,  1  Wik.  121.  h  Watkins  t.  Fttny,  Stt.  444. 

f  RoUiaon  ▼.  Taylor,  13  G.  1.  (i^ba-  i  Haley  y.  Fitzefeiaid,  Str.  643. ' 

bly  the  8.  C.  wiUi  Robimon  ▼.  Tay-  k  Wbiakard  v. Wilder,  1  Burr  330.(55). 

lor,  Fort.  366.  though  this  point  it  1  Stevenson  t.  Cameroa,  8  T.R.28. 

not  mentioned  in  that  report)  cited  m  Hamilton  v.  Wilson,  1  East,  383. 

by  Wright,  J.  in  Lealie  ▼.  Box,  1  Wils. 

122. 


(55)  Sec  the  remarks  of  Sir  J.  Mansfield  on  this  case  in  Hill  v. 
Heale,  2  Bos.  &  PuL  N.  R.  20  L 
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writ  without  the  consent  of  the  latter.  But  the  sheriff  may, 
if  he  pleases,  accept  the  surrender  of  the  party,  who  is  wiU 
ling  to  return  into  his  custody,  before  the  return  of  the  writ 
And,  if  the  sheriff  consents  to  do  so,  and  by  virtue  of  suck 
surrender  has  the  defendant  in  his  custody  at  the  return  of 
the  writ  (56),  the  court  will  then  consider  it  as  if  no  bail* 
bond!  had  been  given;  and  consequently,  under  these  cir- 
cumstances, an  action  cannot  be  maintained  against  the 
sheriff  for  not  assigning  the  bail-bond";  nor  can  be  be  pro- 
ceeded against  for  not  bringing  in  the  body,  although  upon 
beipg  ruled  to  return  the  writ,  he  returned  cepi  corpus^* 

Pleadings.-^To  an  action  of  debt  by  the  assignees  of  the 
sheriff  upon  a  bail-bond,  nil  debet  cannot  be  pleaded';  but 
non  est  factum  may.  If  issue  be  joined  on  non  est  factum, 
the  only  proof  required  on  the  part  of  the  plaintiff  (sup* 
posing  there  is  not  any  other  plea)  is  proof  of  the  execution 
of  the  bail-bond  by  the  defendant^;  for  the  plea  of  non  est 
factum  does  not  put  in  issue  any  other  allegation  in  the  de- 
claration ;  consequently,  in  such  case,  it  is  not  necessary  to 
prove  the  writ,  assignment  bv  the  sheriff,  &c.  If  by  mistake 
nil  debet  be  pleaded,  instead  of  non  est  factum,  the  plaintiff 
ought  to  demur  to  it' ;  for  if  issue  be  joined  in  the  plea  o^ 
nil  debet,  the  defendant  will  thereby  be  let  into  any  defence 
that  he  can  prove. 

On  the  plea  of  non  est  factum  the  defendant  may  prove 
that  the  bail-bond  was  executed  before  the  condition  was 
fiU^  up ;  for  a  bail-bond  so  executed  is  void' ;  or  that  it 
was  executed  after  the  return  of  the  WTit^ 

Debt  on  a  bail-bond  given  upon  an  arrest  in  an  inferior 
court";  the  defendant  pleads,  that  before  the  day  of  appear- 
ance mentioned  in  the  condition,  he  was  rendered  to  the 
gaoler  there,  and  there  continued  till  a  supersedeas  came  i 
upon  demurrer  the  plea  was  holden  good. 

n  Stamper  t.  Hilboiinie,  7  T.  R.  122.  r  Rawlini  ▼.  Danven,  5  Efp.  N.  P.  C. 

o  JoDts  v.  Lander,  6  T.  R.  763.  36. 

p  Smith  ▼.  Whitehead,  recogniied  in  •  Powell  ▼.  "DvM,  3  Camp.  If .  P.  C 

Warren  ▼.  Consett,  Ld.  Raym.  1503.  181. 

q  Hutchinson  t.  Keems,  C.  B.  Lon-  t  TbompiOB  t.  Rock,  4  Bfanle  and 

don  Sittings,  Trin\  T.  50  G.  3.  Sir  SelW7n,338. 

J'Manafield,C.  J.MS.  n  Pawling  t.  Lndlaw,  %  Show.  443. 

3  Mod.  67.  S.  C* 


(56)  The  party  will  not  be  considered  as  lesally  in  the  custody 
of  the  slierin  from  the  mere  circumstance  of  the  sheriff's  having 
received  notice  of  the  surrender ;  there  must  he  an  asseitit  on  the  fart 
of  tht  sheriff  to  the  surrender,     1  East's  R«  383. 
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loan  artioa^  bv  the  sheriff  on  a  baal4x>nd,  the  bound 
btiliff  who  made  the  caption  is  a  competent  witness  to  prove 
the  execution  of  the  bond,  if  the  defendant,  knowing  his 
situation,  asked  him  to  become  attesting  witness. 

Comperuit  ad  Diemj-^ln  debt  on  bail-bond,  the  defendant 
haying  craved  oyer  of  the'  condition,  may  plead  (57)  an  ap- 
pearance at  the  day  therein  mentioned,  according  to  the  form 
and  effect  of  the  condition,  concluding  with  *'  and  this  he  is 
ready  to  certify  by  the  record  of  the  appearance  ;**  for  the  ap- 
pearance being  entered  of  record  is  not  triable  by  jury,  but  by 
the  records  This  plea  is  termed  a  plea  of  comperuit  ad  dierh. 
If  the  appearance  is  not  entered  of  record,  the  bond  is  for- 
feited*. 

•To  the  plea  of  comperuit  ad  diem  tbe  plaintiff  may  reply 
nul  tiel  record^  viz,  that  there  is  not  any  such  record  of  the 
appearance  (58).  When  the  record  is  or  the  same  court%  this 
replication  ought  to  conclude  with  giving  a  day  to  the  defend- 
ant This  constitutes  a  complete  issue  of  fact ;  and  if  in  this 
case  the  defendant  should  demur  to  the  replication,  the  plain- 
tiff need  not  Join  in  demurrer ;  but  if  the  record  is  not  pro- 
duced at  the  day,  the  plaintiff  may  sign  judgment^ 

When  the  record  is  of  another  court  ^^  the  replication  ought 
to  conclude  with  a  verification,  and  a  prayer  of  judgment  (59); 
the  defendant  thereupon  rejoins,  **  there  is  such  a  record  ;** 
and  the  court  gives  him  a  day  to  bring  it  in. 

If  the  record  is  not  brought  into  court  on  the  day,  judg- 
ment of  failure  of  record  is  given  (60]. 

To  an  action  of  debt  on  a  bail-bond  to  the  plaintiffs',  as 

^  Hon^grwood  y.  Peacock,  3  Campb.  b  Tipi^ng  ▼.  JohnioD,  2  Boa.  and  Pul. 

K.  P.  C.  196.  303. 

y  BPBt  ▼.BhiypMri>  1  htau.  00.  c  8«ndted  t.  Rostta,  t  WUs.  113.  2 

%  Goibet  T.  Cook,  Gro.  EUa.  (iS6).  T.  R.  443.  8.  C.  cited  bj  fiiill«r,  J. 

a  CRmer  v.  Wicket,  Ld.  Raym.fiSO.  from  a  MS.  note. 

aadCaiUL517.reoQgoiiedi]iJackioii  d  Scholey  and  Domville  y.  Meams, 

T.  Wicket,  7  Taunt  30.  7  East,  148. 


(57)  See  the  form  of  this  plea  of  an  a);>pearaace  in  6.  R.  Teb- 
buttats«  Bowie,  LilU  £ntr«  498.  and  a  similar  precedent^  p*  114. 
For  the  form  of  plea  of  an  appearance  in  C.  B.  see  the  same  book, 
p.  479. 

(58)  For  forms  of  this  replication^  see  Lilly's  Entries^  p.  1 14,  480^ 
498. 

(59)  Seethe  fonp,  1  Saund.  92. 

(60)  See  the  fonn,  1  Saund.  92.  n.  (3). 
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fliiariff  of  Middksex,  tfae  defendant  pleaded,  that  the  actioii^ 
waa  boougfat  by  die  plaintiffs,  forthe<benefitof,  and  as  tniatee 
for,  J*  S,  (the  sberifTB  officer)  by  whom  the  defendant  had 
been  arrested,  and  to  whom  the  defendant,  after  the  retuni  of 
the  writ^  but  before  the  sheriff  had  been  ruled  to  returii  the 
same,  paid  the  debt  and  oosts,  whioh  J.  S.  accepted  in  full 
satisfection  of  the  bond ;  and  that- if  any  damage  had  accrued 
for  default  of  the  defendant's  appearance,  according  to  the 
condition  of  the  bond,  it  was  occasioned  by  the  defeuit  of  the 
sheriff's  officer  not  paying;  orer  the  debt  and  costs  to  die 
plaintiff  in  the  action, .  which  would  have  beeh  accepted  by 
such  plaintiff.  On  special  demurrer^  the  caieof  Bottomlev  i^ 
Brook*  was  cited  in  support  of  the  plea,  to  shew  that  to  debt 
on  bond  the  defendant  might  plead,  that  it  was  given  to  the 
fdaintiff  in  trust  for  another ;  so  as  to  let  the  defendant  into  » 
defence  which  he  might  ha^e  against  the  cestm  que  tmsL 
The  comrt,  however,  were  of  opinion  that  the  plea  was  bad ; 
Lond  EllenboKHigh,  C.  J«  observing,  that  ^  the  officer  could 
not  have  released,  the  bond,  he  could  not  accept  any  thing  in 
satisfaction  of  it;  and  further,  that  it  was  not  alleged  that 
the  bond  was  originally  given  to  the  sheriff  in  trust  for  the 
officer ;  nor  did  it  appear,  how  he  ftfterwards  came  to  have 
an^  equitable  interest  in  it ;  consequently  this  was  not  brought 
within  the  case  cited.  Lawrence,  J.  adopting  the  remark  of 
Buller,  J*  in  Donnelly  v.  Dunn  (61)  animadverted  on  the 
plea,  as  being  an  attempt  to  set  up  matter  as  a  legal  def(ince, 
which  was  nothing  more  than  an  equitable  practice  of  the 
court  in  exercising  a  summary  jurisdiction  over  its  officers; 


y.  Debt  oa  Bond,  mth  Candiiion  to  perform  Covenants.^' 
Assigning  Breaches  under  Stat.  8  ^  9  ^.  3.  c.  11.  s»  8. 

At  common  law,  it  was  usual  for  the  obligee  of  a  boDd, 
with  a  penalty  conditioned  for  the  performance  of  covenants, 
to  declare  on  the  bond  merely ;  to  which  the  defendant,  hav« 
ing  graved  oyer  of  the  condition  and  the  deed  containing  the 
covenants,  usuiily  pleaded  performance ;  to  this  the  plaintiff 

e  M.22G.3.aB.  died  ia  Winch  ▼.  Kaetey,  1  T.R.6S1. 


(61)  2  Bos.  and  PuK  47.  where  it  was  decided,  that' bail  could 
not  plead  the  bankruptcy  and  certificate  of  their  principal  in  their 
own  discharge. 


^    ^ 
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replied  a  .breich  of  one  of  tbe  oovettants ;  and  trpon  usue 
joined*  and  proof  of  such: breach,  the  plaintiff  was  entitled 
not.  only  to  recover  tbe  penalty,  that  bdng  the  legal  debt, 
but  also  to  take  out  execution  for  the  same:  although  the  pe- 
nalty far  exceeded,  in  amount,  the  damages  which  he  had 
sustained  by  the  breach  of  covenant  Under  these  circuai- 
stances,  the  defendant  could  only  obtaip  relief  through  tbe  in- 
terposition of  a  court  of  equity,  which  would  direct  an  issue 
of  (fuantum  damnijicatus^  and  prevent  any  execution  being 
enforced  for  more  than  the  damage  actually  sustained.  To 
prevent  plaintiffs,  in  cases  of  this  kind,  from  converting  that 
power,  which  the  strictness  of  tbe  common  law  gave  them,- 
into  an  engine  of  oppression,  and  to  avoid  the  circuitous  mode 
of  relief  to  which  defendants  were  compell^  to  resort,  it  waa 
enacted  by  stat  8  &  9  W.  3.  c.  11.  s.  8.  '*  That  in  actions  upoD 
*'  bondt  or  any  penai  sum,  for  non-performance  of  any  cove- 
**  nants  or  agreements  contained  in  any  indenture,  deed,  or 
**  writing  (62),  tbe  plaintiff  may  (63)  assign  as  many  breaches 

(62)  This  statute  is  not  confined  to  cases  where  the  bond  is  con- 
ditioned for  performance  of  covenants  in  some  other  instriiment  than 
the  bond;  Im  condition  of  the  bond  u  an  agreemeTd  in  writing 
within  this  statute.  2  Burr.  826.  Neither  is  this  statute  confined 
W  cases  where  there  is  a  penalty  to  secure  the  performance  of  an 
act,  OB  the  non-performance  of  which  the  obhgee  would  be  en- 
titled to  recover  uncertain  damages :  bat  it  eitends  also  to  cases 
where  .the  aj^reement  is  for  the  payment  of  a  certain  sum ;  as  to 
bonds  conditioned  for  the  payment  of  an  annuity*,  or  the  payment 
of  a  debt  by  yearly  instalments  f.  So  it  extends  to  bonds  condi- . 
tioned  for  the  performance  of  an  award^,  although  it  ajppears  that, 
only  a  single  sum  is  to  be  paid  on  tbe  bond ;  for  the  condition  being 
to  perform  an  award,  in  otner  words  to  perform  an  agreement,  comes 
directly  within  the  words  of  the  statute.  This  statute  does  not  extend 
tp  bail  or  replevin  §  bonds;  and  it  may  be  observed,  that  it  has  not 
been  holden,  to  extend  to  common  money  bonds,  that  is,  bonds  ?rith 
a  penalty  conditioned  for  the  payment  of  a  less  sum  of  mone^f  at 
a  day  or  place  certain.  It  seems,  that  in  cases  of  this  last  Icind^ 
defendants  are  sufficiently  protected  against  an  unconscientious  de- 
mand of  the  whole  penalty  by  stat.  4  Ann.  c.  16.  s.  13.  by  which  it 
is  enactadi  '*  that  it,  at  any  time  pending  an  action  upon  any  such 
«<  bood,;  the  defendant  shall  bring  into  court,  the  principal,  interest** 
**  and  costs  of  suit,  the  same  shiul  be  taken  in  discharge  of  the  bond, 
**  and  the  court  shall  give  judgment  accordingly.*' 

(63)  This  statute  having  been  made  for  the  protection  and  relief 
of  the  defendants,  these  words,  **  may  assign,"  have  been  con- 

•  ColUns  Y.  CoUiDS,  2  Burr.  820.  Wslcot  y.  Gouldiiy,  8  T.  R.  126.  8.  P. 

t  WiUoughby  y.  Swinton,  6  East,  550.  }  Welch  ▼.  IreUody  6  East,  013« 

^  Middleton  r.  Biyan,  3  Maule  and  Selwyn,  155. 
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M  he  shall  think  fit,  and  the  jury,  upon  trial  of  such  action, 
*'  shall  assess  not  only  such  damages  and  costs,  as  have  been 
**  heretofore  usually  done  in  such  cases,  but  also  damages  for 
••  such  of  the  assigned  breaches  as  the  plaintiff  shall  prove  to 
**  have  been  broken;  and  like  judgment  shall  be  entered  on 
••  such  verdict,  as  heretofore  hath  been  usually  done  in  such 
*•  like  actions." 

« 

If  judgment  shall  be  given  for  the  plaintiff,  on  demurrer,  or 
by  confession,  or  nifiil  dicii  (61),  then  the  statute  directs. 


strUed  to  be  compulsory  on  the  plaintiff,  Drage  v.  Brand,  2  Wils. 
377.  Hardy  v.  Bern,  5  T.  R.  540.  as  have  the  words,  ««  may  sug- 
gest,*' in  the  subsequent  part  of  the  statute,  where  the  defendant 
suffers  judgment  by  default.  Roles  v.  Rosewei),  5  T.  R.  538.  or 
plaintiff  obtains  judgment  on  demurrer,  Waloot  v.  Goulding, 
B  T«  R.  126.  Since  these  determinations,  some  of  th6  most  emi- 
nent pleaders  have  thought  it  more  convenient  in  cases  to  which 
this  statute .  applies,  to  set  forth  the  condition  of  the  bond,  and  to 
assign  the  breaches  in  the  declaration,  than  in  any  subsequent  stage 
of  the  proceedinzs*  This  practice,  as  it  seems,  was  founded  on 
the  supposition,  tnat  if  the  breaches  were  not  assigned  in  the  decla- 
ration, and  the  defendant  pleaded  wm  est  factum^  the  plaintiff 
would  be  precluded  from  making  the  suggestion  required  by  the 
statute;  but,  in  a  late  case  of  Ethersey  v.  Jackson.  1  T.  R.  255. 
it  was  holden,  that  after  the  issue  joined  on  non  est  factum^  the 
plaintiff  might,  upon  summons,  and  a  judge's  order,  amend  the 
issue,  and  proceed  according  to  the  directions  of  the  statute ;  for 
per  cur.  it  is  manifest  that  the  legislature  contemplated  cases  where 
the  plai^tifi^  had  not  originally  assigned  breaches  m  the  declaration^ 
which  the  statute  envied  him  to  supply  by  entering  a  suggestion 
on  the  record,  even  after  judgment,  and  therefore  a  fortwri  it 
might  be  done  before.  The  case  of  Ethersey  v.  Jackson,  was  re- 
cognized  in  Homiray  v.  Rigby,  5  Maule  and  Selwyn,  60.  where  it 
v^as  holden  that,  after  a  plea  of  nod  est  foctum  and  that  the  bond 
was  obtained  by  fraad  and  covin,  where  breaches  are  not  assigned 
in  the  declaration,  the  plaintiff  may  suggest  them  in  making  up 
the  issue.  See  further  on  this  subject,  the  notes  of  Serjeant  Wil- 
liams, in  his  edition  of  Saunders,  vol.  I.  p.  58.  n.  (1).  and  voL  2. 
p.  187.  n.  (2). 

(64)  The  only  difficulty,  in  cases  where  a  party  obtains  a  judg- 
ment on  demurrer  or  by  default,  and  is  obliged  to  proceed  under 
this  statute,  respects  the  costs  of  the  inquisition,  whicn  if  the  plain- 
tiff does  not  obtain,  he  is  in  a  worse  condition  than  he  would  have 
been  before  the  statute*  To  obviate  this  difficulty,  Mr.  Serjeant 
Williams,  in  a  note  to  Gainsford  v.  Griffith,  1  Saund.  58*  recom- 
mends, that  the  judgment  should  be  suspended  until  after  the  re- 
turn of  the  inquisition,  and  proposes  a  form  of  entry  for  that  pur- 
pose ;  to  which  form.  Lord  Alvanley,  in  Hankin  r.  Broomheaa,  ^ 
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''  That  the  plaintiff  upon  the  rati  inay  (66)  suggart  as  many 
breaches  of  the  covenants  and  agreeal^its  aa  heaball  thiidi 
fity  upon  which  aball  iasue  a  n^rit  (66)  to  the  sheriff  of  that 
county  where  the  action  shall  be  brought,  to  BummcHi  a 
*'  jury  to  appear  before  the  justice  or  justices  of  assize,  or 
**  nisi  prius^  of  Uiat  county »  to  inquire.of  the  truth  of  every 
*'  one  of  those  breaches,  and  to  assess  the  dataages  that  tM 
*'  plaintiff  shall  have  sustained  thereby;  in  which  writ  it 
"  shall  be  commanded  to  the  said  justices,  that  they  shall 
''  make  a  return  (67)  thereof  to  the  court,  whence  the  same 
^*  shall  issue,  at  the  time  in  sucb writ  mentioned;  and  in 
case  the  defendant,  after  such  judgment  entered,  and  before 
any  execution  executed,  shall  pay  unto  the  court,  to  the 
use  of  the  plaintiff,  bis  executors  or  administrators,  such 
damages  so  to  be  assessed,  by  reason  of  all  or  any  of  the 
'*  breaches  of  such  coTenaots,  together  with  costs  of  suit,  a 
stay  of  execution  of  the  said  judgment  shall  be  entered 
upon  record ;  or  if,  by  reason  of  any  execution  executed, 
the  plaintiff,  or  his  personal  representative,  shall  be  fully 
paid  or  satisfied  all  such  damages,  with  costs  of  suit,  and 
all  reasonable  charges  and  expenses^  for  executing  the  said 


«« 
<« 

«c 
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Bos.  &  Pttl.  612.  said,  that  he  did  not  see  any  objection.  His  lord- 
ship, however,  suggested  another  mode  of  proceeding,  that  is,  that 
an  application  should  be  made  to  the  court,  to  order  the  master  to 
tax  tne  costs  of  the  inquisition*  and  then  to  add  them  to  the  sum 
to  be  levied  under  the  execution. 

In  debt  on  bond  in  the  penal  sum  of  JS2000,  conditioned  for  the 
performance  of  covenants,  defendant  suffered  jndnaent  by  default ; 
whereupon  the  usual  common  law  judgment  in  debt  was  entered  for 
the  recovery  of  the  debt  and  damages ;  the  platntifT  theii  prooeeded 
tosumst  Dreaches,  upon  which  sug|^Brtion,va«wiitidF  inquiry  was 
awarded  and  executea,  and  damages  and  costs  assessed;  after 
which,  the  plaintiff  entered  a  seonid  jndgme&t  for  the  damsflea 
assessed  under  the  writ  of  inquiry^  and  further  costs  adjudged  dj 
the  court,  and  then  entered  a  remittitur  as  to  the  costs.  A  wnt 
oi  error  having  been  brought,  it  was  holden,  that  the  second  judg- 
ment could  not  stand;  and  thereupon  it  was  adjudged,  that  ws 
second  judgment,  with  the  amerciament,  should  be  reversed,  and 
that  the  former  judgment  should  remain  unimpeached.  Hankia 
V.  Broomhead,  3  Bos.  and  PuL  607. 

(65)  See  note  (63).  No  suggestion  is  neoessaiy  oo  a  judgment 
by  warrant  of  attorney.    Kinneraley  v.  Mussen,  5  Taunt.  264. 

(66)  See  the  form  of  this  writ,  2  Wms.  Saunders,  187.  c. 

(67)  See  the  form  of  postea  returned  by  j  ustices  of  assize.  2  Wms* 
Saunders,  187.  c. 
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ttiBcutioiiii  the  body^  lands^  or  goods  of  the  defendantt 
shall  be  thereupon  forthwith  discharged  from  the  said  exe- 
cution, which  shall  likewise  be  entered  upon  record;  but, 
'*  notwithstanding,  in  each  case  such  judgment  shall  remain; 
**  as  a. further,  security  to  answer  to  the  plaintiff  and  bis  per- 
'^lonal  representative,  such  damages  as  shall  be  sustained  for 
**  further  oreach  of  any  covenant  m  the  said  indenture,  &c, 
upon  which  the  plaintiff  may  have  a  scir^  facias  (68),  upon 
the  said  judgment  against  the  defendant,  or  against  his  heirJ 
terre-tenant  or  his  personal  representative,  suggesting  other 
'*  breaches  of  the  said  covenants  or  agreements ;  and  to  sum- 
**  mon  him  or  them  respectively,  to  shew  cause  why  execu*^ 
*'  tion  shall  not  be  had  upon  the  said  judgment:  upon  which 
**  there  shall  be  the  like  proceeding,  as  was  in  the  action  of 
''debt  upon  the  said  bona,  for  assessing  damages  upon  trial  of  ^ 
**  issues  joined  upon  such  breaches,  or  inquiry   thereof,  ' 
'*  upon  a  writ  to  be  awarded  as  aforesaid ;  and  upon  pay- 
ment or  satisfaction  as  aforesaid,  of  such  future  damages^ 
"toals,  And  charges,  aU  further  prcNseedings  are  again  to  be 
stayed;  and  so  MUs  quoties;  and  the derendaut,  his  body, 
lands,  or  goods,  shall  be  discharged  out  of  execution  as. 
•'  aforesaid/* 


VI.  Debt  on  Bond  of  Ancestor  against  Heir — Pleadings^ 
Riens  per  Descent — Replication — Of  the  Liability 
of  the  Heir  for  the  Value  of  the  Land  alienated  under 
3  Sf  4W.  ^  M.  c.  lA.  s.  5.-0/  the  Liability  of 
Devisee  under  the  same  Statute. — Judgment^^^xe^ 
cution. 

Debt  will  lieJigainst  an  heir,  having  assets  by  descent  in 
fee  simple,  on  the  obligation  of  his  ancestor,  wherein  the 
heir  i»  expressly  bound  (69 )«    The  law  considers  the  bond  of 


(68)  See  form  of  this  writ  9j;ainst  defendant,  Tidd's  Pract^ 
Forms,  1st  ed.  p.  430.  If  the  plaintiff  proceeds  to  execution,  with- 
out a  «ctre /ocuu,  the  court  ?rill  set  aside  the  execution,  and  order 
(be  money  levied  under  it  to  be  restored.  *Willoughby  v.  Swinton, 
6  East,  550.  In  cases  within  this  statute,  although  new  breach^ 
take  place  within  a  year  after  judgment  recovered,  yet  the  plaintiff 
is  bound  to  sue  out  a  msire facias.  S.  C. 

(69) '  <<  The  executor  more  actually  represente  the  person  of  th^ 
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fbe  ancestor,  wherein  the  heir  is  bound,  as  becoming,  upon 
the  death  of  the  ancestor,  the  heir^s  own  debt,  in  respect  of 
the  assets^  which  the  heir  has  in  his  own  right,  and  holds  him 
liable  upon  such  bond,  to  the  value  of  the  land  descended 
(70).  Iienoe,  the  action,  on  the  bond  of  the  ancestor,  ought 
to  be  brought  against  the  heir  in  the  debet  and  detinet  (71). 
But  if  it  be  brought  in  the  detinet  only^  the  omission  of  the 
debet,  which  was  error  at  common  law,  will  be  cured  after 
yerdict,  by  stat  16  and  17  Car.  9.  c.  8. 

And  although  it  is  the  debt  of  the  defendant*,  because  hia 
ancestor  has  bound  him,  yet  he  is  not  liable  any  farther  than. 
to  the  value  of  the  land  descended;  and  as  soon  as  he  has 
paid  his  ancestor's  debt,  to  the  value  of  the  land,  he  is  entitled 
to  bold  the  land  discharged. 

Where  the  obligor  has  heirs  and  lands  on  the  part  of  his 
fisther  and  on  the  part  of  his  mother,  both  heirs  shall  be 
equally  chai^ged^ 

If  the  defendant  is  only  collateral  heir  of  the  obligor,  the 
declaration  ought  to  charge  him  specially,  and  the  mesne  de- 
scent ought  to  be  stated. 

In  debt  on  bond  against  the  defendant',  as  brother  and 

f  Conben  v.  WattoD,  I  Lev.  824.  i  Jenk*i  case,  Cro.  Car.  161,    Beirt 

(  BoeklQr  v.  Nigfatingale,  8tr.  6S6.  case,  Hetl.  134. 

hllH.7.  la.b. 


testator,  than  the  heir  does  the  person  of  the  ancestor ;  for  if  a  man 
binds  himself,  his  executors  are  bound,  thoueh  they  Y)e  not  named ; 
hut  90  it  it  not  of  the  heirr     \lnst.209.a. 

See  also  Barber  v.  Fox,  2  Saund.  136.  and  ante,  p.  51.  S.  C. 
**  hi  an  action  against  the  heir  at  law  for  a  debt  of  his  ancestor  upon 
specialty,  the  ground  of  the  charge  is,  that  he  is  bound  as  well  as 
tne  ancestor,  and  therefore  it  is  in  the  debet  and  detinet,  as  it  would 
have  been  against  the  ancestor :  and  the  law  gi^es  him  liberty  to 
dis^haige  himself  by  pleading  nothing  by  descent,  or  but  so  much ; 
which  plea,  if  found  false*  he  is  charged  as  a  person  bound  for  the 
whole  oebt,  if  he  had  bnt  one  acre ;  whiqh  is  not  the  case  of  an  ex- 
ecutor, who  is  charged  only  for  so  much  as  comes  to  his  hand,  not- 
withstanding such  plea  mund 'false.**  Per  Ld.  Uardwicke,  C. 
1  Ves.  212. 


(70)  The  debt  is  not  a  hen  upon  the  land  from  the  ancestor** 
death,  but  only  capable  of  being  made  so  by  the  suit  of  the  party. 

(71)  **  Because  the  inheritance  of  the  ancestor,  which  creates  a 
lien  upon  the  heir,  is  possessed  by  the  heir/urs  proprio,  and  not 
o/wno,  as  the  personal  estate  is  by  the  executor.**  Gilb.  Debt* 
B.  2,  c.  1. 
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)i6ir  to  J.  S;  the  defendant  pleaded  riens  per  descent  from  his 
brother,  A  special  verdict  was  found,  that  the  obligor  was 
seized  in  fee,  bad  issue,  and  died  seised,  and  the  issue  died 
without  issue;  whereupon  the  lands  descended  to  the  de- 
fendant, as  heir  to  the  son  of  his  brother.  It  was  holden, 
that  the  issue  was  found  against  the  plaintiff;  for  the  de» 
fendant  had  nothing  as  immediate  heir  to  his  brother,  but  took 
by  descent  from  the  son  of  his  brother ;  and  although  the 
defendant  was  chargeable  as  heir  upon  this  bond,  yet,  being 
collateral  heir  only,  the  plaintiff  ought  to  have  declared  spe- 
cially. But  ttiis  rule,  as  to  stating  the  mesne  descents  in  the 
declaration,  applies  only  to  descents  from  persons  seised  in 
fee  simple  in  possession;  for  where  A.  being  seised  in  fee*^, 
bonnd  nimselr  and  his  heirs  in  a  bond,  and  having  two  sons 
B.  and  C,  limited  the  estate  to  himself  for  life,  remainder  to 
b)8  eldest  son  B.  in  tail,  remainder  to  his  own  right  heirs,  and 
died ;  whereupon  B.  became  seised  in  tail,  with  remainder  in 
fee  expectant,  and  afterwards  died,  leaving  a  son  D.,  who  be- 
came seised  in  like  manner,  and  afterwards  died  without 
issue ;  upon  whose  death  the  premises  descended  to  C.  in 
fee,  the  estate  tail  being  then  extinct;  an  action  having  tieen 
brought  on  the  bond  against  C,  as  son  and  heir  to  A«,  and 
riens  per  descent  from  A.  pleaded,  it  was  bolden,  that  the  de- 
claration charging  the  defendant  as  immediate  heir  of  A., 
and  not  mentioning  the  mesne  descent,  was  proper  (7^). 

The  plaintiff  being  presumed  a  stranger  to  the  defendant's 
pedigree  ^  it  is  not  necessary  for  him  to  state  in  the  declara- 
tion how  the  defendant  is  heir. 

Of  the  pleadings.'^Riens  per  descent.'^^To  this  action  the 
heir  may  plead,  that  he  has  not,  nor  had  at  the  commence- 
ment of  the  suit,  any  lands  or  tenements  by  hereditary  de- 
scent from  the  ancestor  in  fee  simple  *•  This  plea  is  usually 
termed  a  plea  of  riens  per  descent. 

Replicaiion.'^The  common  replication  (73)  to  the  pre- 

k  Rellow  V.  Rowdeo,  Carth.  138.  per    1  Denham  v.  Stephenaoo,  Salk.  366. 
HoU,  0.  J.  aod  2  Juitioei,  ^ret,  J.    m  Doctr.  pi.  181. 
cUneDttag^. 


(72)  As  to  what  shall  be  assets  by  descent,  see  Serjeant  Wil. 
liams^s  note  on  Jeffreson  v.  Morton,  2  Saund.  7.  To  the  cases  on 
this  subject  there  collected,  may  be  added  the  case  of  Doe  v.  Hut- 
ton,  3  Bos.  &  Pul.  643.  in  which  Lord  Alvanley  delivered  a  very 
elaborate  judgment  of  the  eourt. 

'  (73)  Except  whej^e  the  plaintiff  takes  advantage  of  the  repji- 
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•  •  *  • 

^ceding  plea  is,  that  tlie  defendant  bad  assets  by  descent  in  tit 
'sirople;  upon  which  issue  is  usuaHy  joii^ea*  Upon 'this 
issue  (74)  the  plaintiff  must  prove  assets*,  hut  proof  of  asMs 
in  the  county  of  A.  will  support  an  allegation' of  assets  in  the 
county  of  B.;  for  assets  or  not»  is  the  substance  of  the  issue, 
and  the  place  is  named  only  for  conformity. 

Upon  this  issue  a  Question  frequently  arises,  whether  the 
heir  takes  by  purchase  or  descent,  with  respect  to  which  the 
following  rules  may  be  observed  :  If  lands  are  devised  to  the 
heir,  and  the  devise  does  not  make  any  alteration,  either  in 
the  tenure,  quality,  or  limitation,  of  the  estate ;  that  is,  if  the 
devise  oonv^s  to  the  heir  the  same  estate  as  the  law  would 
'  cast  on  him  oy  descent^  then  the  heir  takes  by  descent,  al- 
.  though  by  the  terms  of  the  devise  there  is  either  a  possibility 
of  a  charge  %  or  an  actual  charge  and  incumbrahce  on  the 
lands^,  as  payment  of  debts  and  legacies^  and  the  like  175). 


n  Cases  cited  in  6  Rep.  47.  «.  p  Allom  y.Heber,  Str.  1270,  and  1  Bl. 

^  Clerk  Y.  SmIUi,  Sallc.  241 .  R.  22. 


*  cation  given  by  siat*  3  &  4  W.  and  H.  c,  14.  s.  6.  for  which 
.  post,  p.  599. 

(74)  Upon  tkis  issue  the  heir  Huiy  give  in  evidence  a  bond,  ae- 
iLDowledeed  by  his  ancestor  to  the  kii^»  and  an  extent  thereon 

.  against  the  heir«  [to  the  amoiiDt  of  the  assets  descended].  Per 
Holt,  C.  J.  Home  ▼.  Adderly,  Lotd  Raym.  7^.  But  the  extent 
only  without  the  prod  action  of  the  bond,  or  examined  copy  thereoft 
is  insufficient,  per  Holt,  C.  J.  Sherwood  v;  Adderly,  Ld.  Raym.  734. 

(75)  Charging  land  with  the  payment  of  an  annuity  or  rent,  will 
.  not  prevent  the  heir's  taking  by  descent,  per  Holt,  C.  'J.  in  Emer- 
son V.  Itichhii^,  Ldrd  Raym;  728.    In  Haynsworth  v.  Pretty,  C?ro. 
EUz.  833,  Moor  644,  Vaughan  271,  the  devTse  was  to  the  ekh»t 

•  sof  in  lee  upon  conditioQ  of  bis  paying,  l^icies  to  the  seooiid  son 
and  daughter ;  and  in  deftiult  of  nis  so  doing,  then  'to  such  second 
son  and  daughter ;  it  was  holden  that  the  devise  over-  had  not  the 
effect  of  preventing  the  heir  taking  by  descent.  So  where  the  devise 
was  to  the  wife  for  life,^  provided  she  did  not  marry;  and  if  she 
married,  to  the  son  in  fee ;  and  after  her  death,  at  all  events,  to  the 
son  in  fee,  chareed  however  with  an  annuity  to  the  daughter  for 
hfe ;  and  after  the  death  of  the  wife  and  daughter  the  testator  be- 
queathed 1500/.  to  the  daughter*s  children ;  and  if  no  children, 
then  subject  to  her  appointment ;  and,  in  case  of  no  appointment 
to  her  executors,  and  in  default  of  his  paying  the  annuity,  to  the 
daughter  or  the  legacy  to  her  children,  Uien  be  devised  to  a 
trustee ;  it  was  holden  that  the  executory  devise  over  did  not  alter 
either  the  quantity  or  quality  of  the  estate  t<^  the  heir,  and  conse- 
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'  The  language  of  the  plea  being,  that  the  defendant  had 
not  any  lands  by  descent,  at  the  time  of  the  original  writ 
brought,  or  bill  filed  against  him,  it  is  evident  that  the  de- 
fendant cannot  avail  himself  of  an  alienation  pending  the 
suit,  and  that  the  lands  so  aliened  will  still  remain  char^^i. 

If  upon  issue  joined  on  the  plea  of  riens  per  descent  %  the 
plaintiff  pi-ove  that  lands  came  to  the  defendant  by  descent, 
and  the  defendant  give  in  evidence  a  conveyance  of  the  same 
lands  by  himself  to  a  stranger,  before  action  bg^ught,  the 
plaintiff  may,  to  encounter  this  evidence,  prove  that  the 
conveyance  was  fraudulent^  and  therefore  void  by  stat  13 
Btis.  c  5. 

Liability  of  Heir  under  stat.  Sf^W.^M.c.  14.— At  the 
common  law,  if  the  heir  had  made  a  bond  fide  alienation  of 
the  lands  descended,  before  action  brought,  he  was  dis- 
charged*, and  he  might  have  pleaded  this  in  bar;  conse- 
auently  theie  was  not  any  remedy  against  him  at  law;  al« 
tbougb'  in  eqoity^  he  was  jeaponsible  for  the  value  of  the 
iMd  abetted;,  but  qow,.  by  stat-  3  &  4  W.  &  M.  c  44,  8«  5. 
the  beir  10  i-endered  liable  in  an  action  oC  debt,  to  the  value 
of  the  kupkd  aliened  before  Actioki  bipugbt  or  process  sued  out 
against  him ;  and  such  execution  shall  be  talcen  out  upon 
any  Judgment  obtain«d  against  such  heir*,  to  the  value  of 
the  said  land,  as  if  it  was  his  own  debt;  but  land,  bondfide,  * 
aliened  before  action  brought,  is  specially  exempted  from 
such  execution. 

By  the  6th  section  of  the  same  statute,  it  is  provided, 
**  that  where  debt  upon  a  specialty  is  brought  agEiinst  any 
*•  heir,  he  may.  plead  ricns  per  descent^  ^t  the  time  of  the 
^  oTijginal  writ  brought,  or  bill  filied  against  him ;  and  the 
*'  plaintiff  m^y  reply  (76)  that  be  had  lands,  &c.  from  his  •* 

q  1  Init.  102.  a.b.  ma!n,  Exchequer,  T.  5  and  6  0. 2. 

r  Oooch't  cue,  5  Rep.  60.  a. 


t  Ttaaet  4e  la  Lsy^  y.  Aaicts.  u  Per  Ld.  MaccletfteM»  Ch,  in  Cola- 

t  Far  Cornyns,  B.  in  Krevr  t.  Ld.  Kil-        man  v.  Wiacb,  1  P.  Wnw.  777. 


quently  that  he  took  by/descent.     Chaplin  v.  Lerous,  5  Maule  and 
oelwyn,  14. 

So  where  the  devise  was  to  the  heir  in  fee,  with  an  executory  de- 
vise in  case  he  did  not  attain  21.  Doe  d.  Pratt  v.  Timins>  I  B. 
and  A.  530«  « 

(76)  To  a  plea  of  riens  per  descent  the  phiintiflP  rephed,  that 
the  obligor  (fattier  of  the  defendant)  died  on  such  a  dajf,  and  that 
the  defendant  after  his  death,  and  before  the  action  broiaghr;  had 
lands  by  descent  from  his  father  in  fee  simple,  wide  quermt\de  dt- 


'*  anceBtor,  before  original  writ  brought,  or  bill  filed ;  and  if, 
"  upon  issue  joined  thereupon,  it  be  found  for  the  plainttff^r 
'<  the  jury  (77)  shall  inquire  of  the  value  of  the  lands,  &c. 
'*  so  descended ;  and  thereupon  judgment  shall  be  given,  and 
'*  execution  awarded  as  aforesaid,-  (that  is,  against  the  heir 
'*  to  the  value  of  the  land,  as  if  the  same  were  the  proper 
'•  debt  of  the  heir;)  but  if  judgment  be  given  against  such 
^*  heir,  by  confession  of  the  action,  without  confessing  assets 
"  descending,  or  upon  demurrer,  or  nil  dicit,  it  shall  be  for 
*'  the  debt  knd  damages,  without  any  writ  to  enquire  of  the 
**  lands,  &c,  descended.'' 

The  heir  cannot  plead  assets  in  the  hands  of  the  execu- 
tors'; for  it  is  at  the  election  of  the  obligee  to  sue  either  the 
heir,  or  the  executors. 

A  plea  by  the  beir^,  that  he  claims  to  retain  a  certain  siuft 
for  money  laid  out  in  repairs  (not  stating  tbesa  to  be  necessary 
repairs  of  the  tenements  descended,  cannot  be  suppcnted. 

Liability  of  Devisee  under  StaL  S  ^  4  H^.  j-  ilf.  c.  14.— Be-^ 
fore  the  statute  of  3  &  4  W.  &  M.  c.  14.  persons  who  had 
bound  themselves  and  their  hem  by  bond^  or  other  specialties, 
nsed  frequently  to  alienate  the  lands  of  which  tbey  were 

X  10  H.  7.  a  b.  per  V«n»Ottr,  J.  C.  B^    y  Sbetdworth  v.  NevUle,  1  T.  R.  454. 
and  Cape's  Case,  1  And.  7.  S.  P.  ad- 

•  judged. 


bitd  prmdicio  satisfecme  potuUf  and  concluded  with  a  verification* 
Upon  demurrer,  it  was  objected,  that  the  repUcalion  was  iU,  be^ 
cause  the  plaintiff  had  put  the  value  of  the  lands  in  issue  by  these 
words,  unde^  j-c.  de  deoito  prcdtcto  satufecicse  potutt,  which  ought 
to  have  been  omitted ;  because  the  statute  is  express,  that  after  issue 
tried,  the  jury  shall  inquire  of  the  value ;  so  that  it  is  matter  of  in- 
quest only,  ex  officio^  and  not  to  be  the  point  of  the  issue ;  but  the 
court  held  the  replication  good ;  observing,  that  if  unde,  ^  de  de* 
hiio  prmd,  Mttisf,  pot  had  been  omitted,  it  might  have  been  a  good 
cause  of  objection ;  for  the  statute  does  not  require  any  alteration 
of  the  form  of  the  usual  replication,  except  only  as  to  the  time 
•  conceraii^  the  assets  by  descent;  and  the  conclusion,  which  be- 
fore the  statute  was  to  the  country,  must  tiovf  be  with  an  averment, 
in  order  to  give  the  defendant  an  opportunity  of  answering  the  new 
matter  alleged  in  the  replication*  Redshaw  v.  Hester,  Carth*  353. 
See  the  pleadings  in  this  case,  5  Mod.  119. 

(77)  In  Jeffry  v.  Barrow,  10  Mod.  18.  Powis,  J,  and  Eyre,  h 
were  of  opinion,  that  by  **  the  jury,'*  in  this  clause,  must  be  under- 
stood the  jury  that  tried  the  cause  ;  and  consequently,  if  that  jury 
omitted  to  inquire  of  the  value  of  the  lands,  such  omission  could  act 
be  supplied  by  another  jury. 


cc 
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seised  in  fee  simple  by  devise^  for  the  purpose  of  defrauding 
their  creditors;  because,  at  common  law,  such  lands  ii» 
the  hands  of  the  devisee  or  alieQee,  were  not  liable  to  the 
specialty  creditor.  To  remedy  this  inconvenience  it  wa^ 
enacted,  by  stat  3  &  4  W.  &  Mw  c.  14.  (the  general  view 
of  which  is,  to  prevent  such  creditors  from  being  defrauded 
of  their  debts,  and  to  put  the  devisee  on  the  same  footing ' 
with  the  heii*),  sec.  9.  **  that  all  wills,  limitations,  disposi- 
tions, or  appointments  of  any  lands,  &c.,  or  of  any  rent,  &c. 
or  charge  out  of  the  same,  whereof  any  person,  at  the 
time  of  his  death,  is  seised  in  fee  simple,  in  possessiony 
reversion,  or  remainder,  or  has  power  to  dispose  of  the 
**  same  by  will,  shall  be  deemed  only  as  against  such  ere- 
'*  ditors,  their  heirs,  successors,  executors,  &c.  fraudulent 
*'  and  void".  The  third  section  provides,  '*  that  such  cre- 
^  ditors  may  maintain  debt  (78)  upon  their  bonds  and  spe- 
cialties,  against  the  heirs  at  law  of  such  obligors,  and 
against  such  devisees  jointly  (79) ;  and  such  devisees  shall 
be  chargeable,  for  a  iklse  plea,  in  the  same  manner  as  the 
heir  is  for  a  &l8e  plea,  or  for  not  confessing  the  lands  de« 
**  scended  to  him«"  The  4th  section  contains  an  exception 
in  favour  of  devises  or  dispositions  made  for  the  payment  of 
debts*,  or  portions  for  children,  other  than  the  heir  at  law, 
in  pursuance  of  any  marriage  contract,  honA  fide  made  before 
marriage.  The  7th  section  provides,  ''that  every  devisee 
"  made  liable  by  this  act,  shall  be  chargeable  in  the  same 
manner  as  the  heir,  by  force  of  this  act\  notwithstanding 
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%  See  the  remarks  of  Ix>rd  Hacdwicke    a  See  Gott  y.  AtkinsoD,  Willes,  521. 
on  tbia  itat  in  Gallon  ▼.  Hancock,    b  See  i.  6.  ante. 
2  Atk.  433. 


(78)  In  Wilson  v.  Knubley,  7  East,  128.  a  qu^tion  arose,  whe* 
ther  this  statute  gave  an  action  of  covenant  s^inst  the  devisee, 
such  an  action  having  been  brought  against  the  devisee,  the  heir 
being  dead ;  but  it  was  holden,  that  it  did  not ;  Grose,  J.  observ- 
ing, that  at  common  law,  neither  debt  nor  covenant  conld  have  been 
maintained  against  the  devisee,  but  the  legislature  had  given  a  re- 
medy against  him  by  this  statute ;  that  remedy,  however,  was  ex« 
press,  and  was  confined  to  the  action  of  debt.  koA  though  the 
word  <*  specialties**  was  used  as  well  as  bond,  yet  construing  the 
whole  together,  it  must  be  confined  to  such  specialties,  on  which 
the  action  of  debt  lies. 

(79)  For  the  form  of  the  declaration,  against  the  heir  and  de- 
visee jointly  under  this  statute,  see  Clift.  Entr.  243.  pi.  19.  LilL 
Ent.  145.  Ibid.  529,  530.    2  Rich.  C.  P.  241. 
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**  the  lands*  &c.  to  him  devised^  shall  be  ahened  before  action 
*•  broughL" 

This  statute  was  intended  to  prevent  three  inconveoiences; 
1.  that  the  creditor  should  not  be  defrauded  by  a  devise ;  or 
3.  by  alienation ;  3.  that  the  heir  should  not  be  charged  with 
the  whole  debt  by  his  false  plea ;  for,  at  the  common  law, 
if  one  issue  joined  on  riens  per  descent^  it  were  found,  that 
the  heir  had  any  land,  however  little,  per  descent  in  fee 
simple,  he  was  chargeable  with  the  whole  debt,  for  his  false 
plea ;  and  the  alteration  introduce  by  this  statute  was  to 
enable  the  creditor  to  recover,  after  the  alienation  ot  the 
heir,  but  then  he  is  to  take  proof  of  the  value. upon  himself, 
and  recover  no  more  of  his  debt  than  the  value  of  the  lands 
amounted  to. 

• 

If  debt  is  brought  on  the  obligation  of  the  ancestor  against 
ta  infant  heir',  he  may  plead  his  non-age  wad  pray  that  the 
fMurol  mfty  demur.  This  privilege  is  confined  to  infant  heirs^, 
to  whom  tends  have  come  by  delcent  from  the  specialty- 
debtor;  and  not  b^ing  expremy  given  to  mfant  devisees  by 
the  preceding  statute^  they  cwuot  claim  the  beilefit  df  it. 

J«di;7»eft^^f  the'  htir  ^confesses  the  action,  and' declares 
with  certainty  the  aitoets^Whicb  be  has  by  descent,  the  fodg- 
ihent  shan  be  that  the  f^aintiff  do  recover  bis  debt  and  da- 
mages^, to  be  levied  of  the  assets^escended  (80). 

If  the  heir  ciSnfesses  tbe  action'^  and  says  that  he  has  no- 
thing by  descent  but  a  reversion,  after  tbe  death  of  A.  B.  of 
so  many  acres  of  land^  situate,  &c.  the  plaintiff  may  pray  a 
special  judgment,  that  he  recover  the  debt  and  damages  to 
be  levied  of  the  said  reversion,  quando  acciderit  >• 

If  the  heir  pleads  riens  per  descend,  or  payment  by  a  co- 

c  QUb.  HMt  of  C.  B.  56.  fDj.S73»  b. 

d  Plasket  y.  Beeby  &'  otben,  4  East*i  g  Per  Holt,  C.  J .  Carth.  12d. 

R.  4S5.  h  21  Bd.  3.  9.  b.  pi.  26.  Doctr.  pi.  181 . 

s  Davye  v.  Piepyt,  Plow.  439,  ncog-  Alien  y.  Holdeoi  2  Rol.  Abr.  71.  pi. 

.    piaed  bj.  Holt,  C.  J.  in  Smitb  ▼.  An-  S  Sty.  287,  SSa  S.  C. 

gnl,  7  Mod.  44. 


(80)  Under  this  judgment,  the  plaintiff  is  enUtled  to  have  in 
^ecution  all  the  land  descended.  ~  And  this  was  the  rule  at  the 
jCommoQ  law,  although  the  lands  in  tbe  possession  of  the  ancestor 
were  not  liable  to  any  execution.  And  the  reason  of  the  distino- 
tion  appears  to  be  this,  that  the  assets  descended,  are  the  only  fruit 
which  tne  creditor  can  derive  from  an  execution  a^in^t  the  heir, 
the  goods  and  chattels  of  the  debtor  belongii^  to  his  personal  repre- 
sentative*    Per  Sir  £.  Coke,  in  Harbert's  case,  3  Rep,  12.  a. 
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^  and  it  is  found  against  him,  the  judgnieBt  aftall  be 
general ;  that  is,  to  reco?er  the  debt  and  danoages.    ^ 

Execution.'^ As  the  mdgmentxii  debt  against  an  heir,  upon 
riens  per  descent  pleaded  and, founded  against  him  *,  is  gene- 
Itd;  so  is  the  execution.  And  the  plaintiff  may' have  execu- 
,  tion  bv  writ  of  elegit,  of  a  moiety  of  all  the  lands  of  the  heir; 
as  well  of  those  which  the  heir  has  by  purchase,  as  of  those 
which  he  hath  by  descent  (81). 

If  the  heir  suffers  judgment  to  go  by  default,  and  does  not 

shew  with  certainty  the  assets  descended,  the  judgment  shall 

be  general,  and  the  execution  may  be  awarded  against  the 

«    heir  as  for  his  own  debt,  by  capias  ad  satisfaciendum  against 

his  person',  or Jl.  fa,  against  his  goods  and  chattels '*. 

If  judgment  is  given  against  the  heir  upon  demurrer  (82), 
the  body  of  tiie  heir  may  be  taHen  in  execution*.. 


VII.  Debt  on  Judgment. 

Debt  lies  upon  a  judgment,  within  or  after  Hie  year  after 
the  recovery  *.  An  action  of  debt  may  be  maintained  in  the 
Court  of  King's  Bench  or  Common  fl^as..  uppp  a  judgment 
recovered  in  one  of  the  courts  of  the  city  of  London  by  spe- 
cial custom;  although  the  original  action  could   not  have 

.  I  BnodUm  v.  BfiltMOil:,  Cirth.  03.  m  Poatott  v\  Saitft,'  C.  B.  Hill.  4  G.  a. 

k  21  Sdir.  3.  0.  h.  pU4|8.    Hlnde  v.  MSB. 

LyoD,  2Leott.  U.  q  Grenesniith  v.  Brackhole,  cited  in 

1  Barlfer  vi  Borne,  Moore,   522.  Bod  '     Plow.  440.  b. 

-    Oo.  Bite.  ess.    IVttMiiiard*!  ctie,  o  43  lUlw.3.2.b. 


.  \. 


(81)  It  seems,  however,  that  the  plaintiff  is  not  compelled  to  sue 
an  elegit  in  this  case,  but  he  may  suggest  that  the  defendant  has 
certain  lands  (descrihiog  them)  by  descent,  -and  pray  execution 
against  such  lands;  for  possibly  the  heir  may  not  na?e  any  other 
than  those  which  he  has  by  descent.     2  Rol.  Ab.  71.  pi.  3. 

(82)  And  so,  if  the  heir  is  condemned  on  ilny  plea  whatsoever,  or 
by  default,  or  without  plea  for  any  cause,  the  practice  is  for  the 
plaintiff  to  have  execution  of  the  body  of  the  heir,  or  his  goods,  or 
elegit  of  his  lands,  tmless  he  confesses  the  debt  and  shews  the  cer- 
tainty of  the  lands  descended.'  Per  Plowd.  in-  Davye  v.  Pepys, 
Plow.  440.  b.  It  was  said  by  Hoh,  C  J.  delivepng  the  judgaseBt 
of  the  court  in  Smith  v.  Angela  Ld^  Ra5Fm.  783.  that  the  tbfegoing 
resolution  in  Plowden  had  been  altrays  held  to  be  law* 
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been  brought  in  the  superior  courts  ^  Debt  lies  on  a  judg* 
nient  for  damages  in  a  real  action ;  for»  by  tbe  judgment,  tbe 
damages  are  reduced  to  personalty ;  as  for  damages  recovered 
in  an  action  of  wasted.  So  on  a  judgment  in  ^cir^  facias  on 
a  recognizance'.  Debt  also  lies  upon  a  judgmient  of  non- 
suit, for  costs  in  an  inferior  court  In  an  action  of  this  kind, 
a  general  statement  of  tbe  proceedings  in  the  inferior  court 
will  be  sufficient,  without  setting  forth  the  plaint  and  the 
subsequent  proceedings  thereon;  neither  is  it  necessary  to 
aver,  that  the  plaint  in  the  court  below  was  levied  for  a  cause 
of  action  arising  within  its  jurisdiction '. 

Debt  on  judgment  lies  only  where  the  judgment  remains 
unsatisfied ^  Hence  where  the  defendant  had  been  taken 
in  execution  on  a  judgment,  and  afterwards  was  discharged 
out  of  custody,  with  the  consent  of  the  plaintiff,  upon  en« 
tering  into  an  agreement  to  pay  the  debts  by  instalments, 
part  whereof  the  defendant  had  accordingly  paid,  but  bad 
failed  in  payment  of  the  remaining  part ;  it  was  holden,  that 
the  plaintiff  could  not  maintain  an  action  upon  the  judg- 
ment 

The  venue  in  this  action  must  be  laid  in  tbe  county  where 
tbe  judgment  was  given,  and  not  in  the  county  where  the 
originalcause  of  action  arose  "•  The  defendant  cannot  plead 
nil  debet  ^;  because  the  judgment  is  conclusive  evidence  of 
the  debt  But  if  there  be  not  any  such  record  as  the  plaintiff 
has  declared  on,  the  defendant  must  plead  nul  tiel  record  : 
which  issue  is  tried  by  producing  tbe  record  itself,  if  it  be  a 
record  of  that  court  where  the  acti<Hi  is  brought;  but  if  it 
be  a  record  of  another  court,  then  it  is  to  be  certified  nnto 
the  court  where  the  action  is  depending ;  and,  if  there  be  a 
variance  between  the  record  declared  on  and  the  record  pro- 
duced or  certified,  the  plaintiff  fails  in  his  proof.  See  further 
as  to  this  plea,  and  the  replication  thereto,  ante.  Sect  IV. 

A  plea  of  nul  tiel  record  ^^  pleaded  to  an  action  of  debt  on 
an  Irish  judgment  recovered,  must  conclude  to  the  country ; 
for  though,  since  the  union,  such  judgment  be  a  record,  yet 
it  is  only  proveable  by  an  examined  copy  on  oath,  the  vera- 
city of  which  is  only  triable  by  a  jury. 

A  writ  of  error  pending  on  the  judgment  nuiy  be  pleaded 

jp  Mum  y.  Nicbolls  1  RoU.  AImt.  600.       cogDiaed  in  Jacquct  v.  Witby,  1  T. 

1.45.  R.557. 

q  48£.  3.  2.  m  Hob.  186. 

r  Lovelepe*8  case,  2  Leon.  14.  z  Gilb.  Debt 

•  Munay  ▼.  WilBOU,  1  Will.  316.  y  CoUint  VrLd.  Mathew,6  East, 473. 
t  Vigera  ▼.  Aldridi,  4  Burr.  2482,  re- 
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in  abatement  *»  but  not  in  bar  *.  If  the  defendant  bring  a  writ 
of  error,  and  the  plaintiff  bring  another  action  on  the  judg- 
ment and  recover,  he  cannot  sue  out  execution  on  the  second 
judgment,  until  the  writ  of  error  be  determined  \ 

The  more  regular,  as  well  as  the  least  expensive  mode  by 
v^hich  a  plaintiff  may  reap  the  benefit  of  his  judgment  is,  by 
writ  of  execution ;  hence  the  proceeding  by  action  of  debt 
being  considered  as  a  vexatious  and  oppressive  mode  of  cn- 
fercing  the  judgment,  is  discountenanced  by  the  courts  in 
Westminster-hall ;  and  by  a  late  statute  (43  6.  3.  c.  46.  s.  4. 
Lord  Ellenborough's  act)  '*  the  plaintiff  in  such  action  shall 
**  not  recover  costs,  unless  the  court  in  which  the  action  is 
**  brought,  or  some  judge  of  the  same  court,  shall  otherwise 
«  order." 


Vlir.  Debt  for  Rent  A  near — Stat.  4  G.  S.  o»  2S.  against 
Tenants  holding  over  after  Notice  from  Landlord — 
Stat.  11  G.9.  c.  19.  against  Tenants  holding  over  after 
Notice  given  by  themsehes-^Declaration — Debt  for 
Use  and  Occupation^^Pfeadings^'^Evidence. 

If  a  lease  be  of  lands  or  tenements  for  years^,  or  at  wilM, 
rendering  rent,  debt  lies  for  the  recoveiy  of  rent  arrear,  by 
the  common  law.  So  if  a  lease  be  for  life  *,  after  the  estate 
of  freehold  determined,  debt  lies  for  the  arrears,  by  the  com- 
mon law:  And  now,  by  stat  8  Ann.  c.  14.  s.  4.  though  a 
lease  for  life  be  continuing,  any  person  having  rent  due  on 
such  lease,  may  bring  debt  for  the  same,  in  the  same  manner 
as  if  due  upon  a  lease  for  years.  But  debt  does  not  lie'  at 
the  common  law,  nor  by  stat  8  Ann.  c.  14.  for  the  arrears  of 
an  annuity  or  yearly  rent  devised  payable  out  of  lands  to  A. 
during  the  life  of  6.  to  whom  the  lands  are  devised  for  life, 
B.  paying  the  same  thereout,  so  long  as  the  estate  of  freehold 
continues. 

At  common  law,  if  a  person  seised  of  rent-service,  rent- 

%  Aby  V.  Buxton,  Garth.  1 .  d  Id.  t.  72. 

a  Rogen  ▼.  Majrboe,  Garth.  1.  el  Rol.  Ahr.  596.  pi.  1  i. 

b  Taswell  y.  Stone,  4  Bun.  24M.  Ben-  f  Webb  v.  Jiffgi*  4  Maale  k.  Selwyn, 

wen  y.  Black,  9  T.  R.  643.  1 13.  KeUj  v.  Clabbe,  3  Biod.  k  B. 

cLit.f.Sa.  130. 
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obaige,  renliBeek,  or  lee  fytm  m  fise  simple <lied ^  and  th^re 
was  rent  arrear,  neitbe^  bis  heir  or  executor  could  inaiplaia 
an  action  of  debt  for  such  rent:  the  beir  was  not  competent 
to  8ue»  because  he  was  a  stranger  to  the  personal  contracts 
of  his  ancestor ;  and  the  executor  was  incompetent,  inas- 
much as  he  did  not  represent  his  testator  as  to  any  contracts 
relating  to  the  freehola  and  inheritance.,  To  obviate  this  in- 
convenience, it  was.  ena,cted  by.  stat  32  .H«  8,.c.  37.. s^  1.  that 
an  executor  or  administrator  of  any  person  seised  of  rent^ 
service,  rent-charge^  or  rent-seek,  or  ot  a  fee  &rm  rent,  in  fee» 
in  tail,  or  for  life,  might  maintain  debt  against  the  person 
who  ought  to  pay  the  same,  and  his  personal  representative 
(83). 

The  action  must  be  brought  against  the  person  who  toolr 
the  profits  when  the  rent  b^me  in  arrear^  or  against  their 
executors  or  administrators. 

If  A.  make  a  lease  for  life^  or  a  gift  in  tail,  reserving  a  rent, 
that  is  a  rent-service  within  this  statute. 

The  act  is  remedial  ^,  and  extents  to  the  executors  of  all 
tenants  for  life. 

•  If  lessee  for  years  assign  over  the  term  reserving  a  rent,  be 
may  maintain  debt  for  such  rent  arrear,  although  ne  has  not 
any  reversion '• 

By  Stat  4  Geo.  8* c  98. a.  I.  ''If  tenants  for  life,  lives,  or 

years  (84),  or  other  persons  coming  into  pooKSsion  of  any 

**  landsi  &€•  imder  or  by  collusion  with  such  tenants,  shall 

"  wilfully  (85)  bold  over  after  the  determination  of  their 


f( 


Cf 


f  1  lust  ISa,  a.  k  Uool  y.BeU,Ld.R^in.  172. 

o  1  Inst  102  b.  I  Newcombe  ▼.  Harvey,  Carth.  161. 
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(83)  The  action  is  local,  and  mutt  he  brought  where  the  land 
lies.    Bull.  N.  P.  177. 

(84)  *<  I  am  aware  that  a  tenant  for  half  a  year,  or  a  smaller  por- 
tion of  a  year,  may,  for  some  purposes,  be  considered  and  deno- 
minated a  tenant  for  years.  But  this  is  a  penal  statute,  and  to  be 
construed  strictly.  I  cannot,  therefore^  include  a  tenant  from  week 
to  1M0&  in  the  description  of  tenants  for  life,  lives,  or  years;  and  I 
do  not  remember- any  instance  of  a  tenant  for  a  less  time  than  a  year 
being  held  within  this  statute.'*  Per  Ld.  EUenborougb,  C.  J.  Lloyd 
V.  Rosbee,  2  Ckmp.  N.  P.  C.  455« 

(85)  A  tenant  who  holds  over,  under  a  fair  claim  of  right,  will 
not  be  considered  as  wilfully  holding  over  within  the  meaning  of  this* 
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teitQ  (86)»  and  after  demand  made  (87) •  and  nptjcetiti 
writing  (88l)  given,  for  delivering  the  possession  thereof,  by 
^*  their  landlora  or  lessors,  or  persona  entitled  to  the  rever« 
''  sion  or  remainder  of  such  lands»  &a  or  their  agents  (89)  i 
such  persons  so  holding  over  shall,  for  the  time  they  shall 
so  hold  over,  pay  to  the  persons  kept  outof  possession^ 


ll<     ■■  I  I  .,  I  tl  ■*..-  ,*l^ 


statute ;  though  it  may  be  decided  eTentually,  that  he  had  no  rights 
Wright  V.  Smith,  5  Esp.  N.  P.  C.  203. 

(86)  Where  the  demise  is  for.  a  certain  time,  e.  e.  for  one  year 
and  no  longer,  a  notice  to  quit  is  not  necessary  at  the  end  of  the 
year  to  put  an  end  to  the  tenancy.    8  East,  361. 

(87)  In  Wilkinson  v.  Colley,  5  Burr.  2694.  the  court  oousider* 
in^  this  as  a  remedial  law  in  favour  of  landlords,  the  penalty 
being  given  to  the  party  grieved,  held,  that  a  notice  to  quit  in 
writing  included  a  demand. 

On  the  authority  of  this  case  it  was  holden*,  by  three  judges, 
that  where  a  woman,  tenant  from  year  to  year,  had  received  a  writ- 
ten notice  to  quit,  and  before  the  expiration  of  the.  year  ma.rried,  it 
was  not  necessary  for  the  landlord  to  make  a  demand  bri  the  husband 
in  order  to  entitle  him  to  maintain  an  action  gainst  the  husband, 
on  thfs  statutif,  for  wilfully  holding  over.  Chambre,  J.  differed 
from  the  other  judgep,  <ionceiving,  that  a  dematid  oi%ht  ticy  bem«de, 
upon,  the  party  against  whon^  a  penal  actiov  k^brntttht'-  N.  ina 
case  of  this  kind  Ibe  hutiband  f may  be  sqed  alone,  and* it  ianpt  nei 
cessary  to  join^.th^e  wife  for  conformity*  the  husband  beinc  itt<piQB<» 
session  of  the  estate  at  the  time  when  po^sessicn  is.to  be  .deUvered|[ 
and  consequently  t^e  offence,  bein^  c^ommij^ted  by  him^-  W  the  of^ 
fence,  whicn  consists  in  not  complying  with  the  demand  to  delivoi 
possession  at  the  time,  when  it  ought  to  be  complied  with,  is  not 
complete  until  the  day  for  delivering  possession  arrives.  The  de- 
mand need  not  be  made  either  on  or  before  the  expiration  of  the 
term,  but  may  be  made  afterwards ;  e.  g.  six  weeks  afterwards,  th^ 
landlord  not  hating  iii  the  mean  time  done  any  act  to  recoenize  thd 
defendants  as  continuing  to  be  his  tenant :  but  the  landlora  will  be 
entitled  to  double  the  yearly  value  only  from  the  time  of  giving  no-^ 
tioe  to  quit  and  Biaking  demand.    Cobb  v.  Stokes,  S  East,  358. 

(88)  Notwithstanding  the  order  in  which  the  words  stahd  in  this 
slat.,  ftom  which  it  should  seem  that  the  notice  ought  to  be  given- 
afltr  the  dettf rmination  of  the  term,  yet  the  notice  may  be  given 
before  the  expiration  of  the  term.  Cntbng  v.  Derby,  2  BL  R. 
1075. 

(89)  A  receiver  appointed  under  an  oider  of  the  Court  of  Chan* 
cenr,  ii  an  agent  within  the  meaning  of  this  statute*  Wilkinson  ▼• 
Colley,  5  Burr.  2694. 

t  Lftkev.Smitii^J  Bob.  *Pu1.N.  R.  174. 
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**  their  executois,  administratorSp  or  assigns,  at  the  rate  of 
**  double  the  yearly  value  of  the  lands,  &c.  for  so  long  time 
"  as  the  same  are  detained,  to  be  recovered  by  action  of  debt, 
^  whereunto  the  defendant  shall  be  obliged  to  give  special 
•*  bail,  against  the  recovery  of  which  penalty  there  shall  not 
••  be  any  relief  in  equity." 

One  tenant  in  common  may  maintain  an  acticmon  this  sta- 
tute*, without  his  companion,  for  double  the  yearly  value  of 
his  moiety. 

An  action  on  this  statute  may  be  brought  after  a  recovery 
in  ejectment  The  defendant*,  after  having  held  of  the  plain- 
tiff a  farm  for  fourteen  years,  received  a  regular  notice  to  quit 
on  the  19th  of  May,  1806,  aiid  the  possession  was  then  de- 
manded of  him ;  but  he  refused  to  deliver  it  up,  and  held 
over  till  the  7th  of  February,  1807 :  whereupon  the  plaintiff 
brought  his  ejectment  agamst  the  defendant  and  recovered 
possession ;  and  afterwaMs  brought  this  action  of  debt  upon 
the  Stat.  4  Greo.  9.  c.  98.  for  double  the  yearly  value  of  the  pre- 
mises, in  the  interval  between  the  expiration  of  the  notice  to 
Suit,  (which  was  the  day  of  the  demise  in  the  ejectment)  and 
le  time  of  recovering  possession  under  the  ejectment  The 
declaration  was  in  the  usual  form,  alleging  the  demise  to  and 
holding  by  the  defendant;  the  demand  of  possession  and  no- 
tice in  writing  to  deliyer  up  the  premises  at  the  end  of  the 
term,  on  the  19th  of  May,  1806;  the  subsequent  refusal  of  the 
defendant,  and  his  wilfully  holding  over  for  three  quarters  of  a 
year  after  the  12th  of  May ;  and  the  annual  value  of  the  pre- 
aiises.  It  was  objected,  on  the  part  of  the  defendant,  that  the 
plaintiff  having  before  recovered  the  premises  by  the  eject- 
ment, and  thereby  treated  the  defendant  as  a  trespasser,  the 
action  of  debt  upon  the  statute,  in  which,  as  it  was  said,  the 
defendant  was  proceeded  against  as  tenant,  could  not  be  main* 
tained;  but,  per  Lord  Ellenborough,  C.  J.  there  is  no  incoa- 
ruity  in  the  landlord's  bringing  this  action  for  the  double  va* 
ue  after  a  recovery  in  ejectment  The  legislature  considered, 
that  in  many  cases,  the  single  value  might  not  be  a  compen- 
sation to  the  landlord  for  having  been  kept  out  of  possession 
by  the  misconduct  of  the  tenant,  and  therefore  they  gave  him 
double  the  value.  It  has  no  reference  to  any  antec^ent  re- 
medy which  the  landlord  had  to  recover  possession  by  eject* 
roent,  but  is  cumulative.  The  two  actions  are  brought  cfi- 
verso  intuitu ;  the  gectment  is  in  order  to  get  possession  of 
the  premises  wrongfully  withheld ;  the  action  of  debt  for  the 

m  Cnttiiig  T.  Deiby,  t  Bl.  Rep.  1077.       n  Sonliby  ▼.  Nevio,  B.  R.  48  G.  3. 

9  Ei«t,  910. 


f. 


DEBT.  *  809 

double  value  is  in  order  to  indemnify  the  landlord  for  the 
wrong.  The  other  judges  concurred  with  the  C.  J. 

In  the  following  case  the  plaintiff  declared  in  the  first  count 
for  double  the  yearly  value* ;  and  in  thesecond,  for  use  and 
occupation.  The  defendant  pleaded  as  to  the  demand  in  the 
first  county  and  as  to  parcel  of  the  demand  in  the  second 
count,  nit  debet ;  and  as  to  the  residue,  (being  the  amount 
of  the  single  rent)  the  defendant  pleaded  a  tender,  and  paid 
the  money  into  court,  which  the  plaintiff  took  out  of  court, 
but  proceeded  to  trial.  It  was  contended  on  the  part  of  the 
defendant,  that  there  should  be  a  nonsuit,  because  the  plea 
of  tender  of  rent  covered  the  whole  period,  for  which  the 
double  value  was  claimed  in  the  first  count ;  and  the  accept- 
ance of  the  tender,  which  adopted  the  terms  and  character  o£ 
it,  must  be  taken  to  be  an  admission  by  the  landlord,  that 
the  defendant  held  the  premises  mentioned  in  the  second 
count,  as  tenant  to  him  auring  the  whole  period,  for  which 
-the  rent  was  claimed,  and  that  he  receivea  the  tender,  as  of 
rent  for  the  same  premises ;  and  consequently  it  operated  as 
a  waver  of  the  penalty.  But  the  court  held,  that  plaintiff  was 
not  estopped  from  taking  the  money  as  part  of  the  larger  sum 
claimed,  and  that  going  on  with  the  suit  showed  that  he  did 
not  mean  to  take  it  in  satisfaction  of  the  lesser  sum. 

Stat.  11  G.  2.  c.  19.  s.  18.— By  stat.  II  Geo.  2.  c  19.  s.  18. 
If  any  tenant  (90)  shall  give  notice  (91)  of  his  intention  to 
quit  the  premises  holden  by  him,  at  a  time  mentioned  in 
^  such  notice,  (92)  and  shall  not  deliver  up  the  possession 
*'  thereof  accordingly^  then  such  tenant,  ois  executors,  or 
administrators,  snail,  thenceforward,  pay  to  the  landlord 
double  the  ren<  which  be  should  otherwise  have  paid,  to  be 
^'  levied  (93),  sued  for,  and  recovered,  at  the  same  times  and 

o  Ryal  V.  Rich,  10  East,  46. 


(90)  A  tenant  for  a  year  under  a  parol  demise,  is  a  tenant  within 
this  statute.    Timmins  v.  RawUnson,  3  fiurr.  1603. 

(91)  It  is  not  necessary  that  this  notice  should  be  in  writing 
Timmins  v.  Rawlinson,  3  Bunr.  1603. 

-  (92)  There  must  be  some  fixed  time  mentioned.    A  notice  that 
the  tenant  will  auit  as  soon  as  he  can  possibly  get  another  situation 
will  not  enable  ttie  landlord  to  recover  under  this  statute,  although 
he  can  prove  that  the  tenant  had  got  another  situation.    Farrance 
V.  EUcington,  2  Camp.  N.  P.  C.  59U 

(93 )  That  is,  by  distress,— N.  This  remedy  was  pursued  in  Tim- 
mins V.  Rawlinson. 

R  » 
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**  itt  the  iame  mtnner  as  the  single  rent  could ;  and  such  dou- 
"  ble  rent  shall  continue  to  be  paid  during  all  the  time  such 
**  tenant  shall  continue  in  possession  (94).'* 

Dec/ara<toff.— Debt  for  rent,  by  the  leasor  against  the 
lessee,  may  be  brought  either  where  the  land  lies,  or  the 
deed  was  made' ;  but  debt  by  the  grantee  of  the  reversion 
against  lessee^,  or  by  lessor  against  the  assignee  pf  the  term  % 
or  by  grantee  of  the  reversion  against  assignee  of  the  term  S 
is  mlaintainable  on  privity  of  estate  only,  consequently  islocal, 
and  must  be  brought  in  that  county  where  the  lands  are. 

If  the  venue  is  laid  in  the  wrong  countjr,  advtotage  may 
be  taken  of  it  on  demu^er^ 

It  is  a  ^enteral  rule,  that,  wherever  an  action  is  founds  on 
a  deed,  the  deed  must  be  declared  upon.  But  the  action  of 
debt,  for  rent  arrear,  ibrms  an  exception  to  this  rule ;  for  in 
this  case  it  is  not  necessary  to  declare  upon  the  deed  *• 

Debt  against  an  executor  for  rent  incurred  during  the  life 
of  the  testator,  must  be  in  thedetinet  onlv'li  But  for  the 
rent  incurred  i^r  the  death  of  the  lessee,  the  action  may  be 
brought  eitliOT  in  the  debet  and  detinet^,  or  in  the  detinefc 
only*;  for  the  lessor  has  his  election  (05).  Debt  by*  or 
against^  an  executor  or  administrator,  for  rent  arrear,  partly 
in  time  of  testator  or  intestate,  and  partly  in  time  of  executor 
or  administrator,  is  welt  brought  in  the  detinet  only.  If«  iu 
kuch  case,  the  plaintiff  in  ihe  same  declaration  chaiige  the 
defendant  in  the  detinent  for  the  rent  arrear  in  time  of  testator 

p  Pattenon  t.  Scott, Str.  776.  u  Adm.  per  Cur.  in  AHy  y.  Paxiih,  J 

q  Sold  T.  Codmoie,  Cio.  Car.   I8d.  Bot.  &  Pul.  K.  ft.  109. 

TrilMtfDe  ▼.  GleilnDolBe,  W.  Jonet,  x  1  EoU.  Abr.  603.'(S).  pi.  S. 

43.    llinle  ▼.   ConwaiU,   1  Wib.  y  Ricb  ▼.  Frank,  Cro.  Jac.  238.     r 

166.  Bulitr.  32.  S.  C.  Ifawle  t.  Cacy^r, 

r  Per  Cur.  in  Patttnon  y.  Scott,  Str.  Cro.  Jac.  649. 

776.  I  Royaton  v;  Coidyre,  Aleyn,  42. 

a  See  Barker  ▼.  Damer,  Carth.  183.  a  Smitli  ▼.  NoribU^  Cro.  Car.  225. 

t  2  Ler.  80.  1  Wib.  165.  b  Aylmer  ▼.  Hide,  St.'  13  Q.  2.  B.  R. 

MSS. 


(94)  It  seems,  that  there  would  be  an  incongruity  in  applyiiM^  the 
remedy  given  by  this  statute  for  double  rent  after  the  rem^^  by^ 
ejectment,  which  treats  the 'persoQ  in  possession  as  a  trespasser* 
Per  Ld.  Ellenborough,  C.  J.  9  East.  3H. 

(95)  The  only  inconvenience  of  suing  in  the  detinet»  is  to  the 
plaintiff  himself*  who  waves  his  right  to  demand  satis&ction  out  of 
the  estate  of  the  defendant,  and  contents  himself  with  wluit  the  tes- 
tator's estate  will  afford.    Aleyn,  43. 
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or  iptestate^,  and  in  the  debet  or  detinet  for  the  rent  arreer 
in  his  own  time,  the  declaration  will  be  bad  on  demurrer ; 
because  several  Judgments  would  be  required.  It  seems, 
therefore,  that  ii  the  lessor,  in  such  case,  will  not  wave  his 
right  of  demanding  satisfaction  out  of  the  estate  of  the  de- 
fendant, he  musl^bring  two  actions. 

Detinet  for  rent  against  an  executor  of  lessee  is  transitory'; 
because  it  is  for  arrears  in  the  testator's  time ;  but  when  it 
is  in  the  debet  and  detinet  for  rent  accrued  in  the  executor's 
time,  it  must  be  where  the  land  lies*;  for  in  this  case  the 
executor  is  charged  as  assignee  on  the  privity  of  estate,  and 
not  on  the  privity  of  contract 

If  A.  demises  land  by  indenture  to  B.  for  years',  yielding 
rent,  and  B.  dies,  making  C.  his  executor,  the  lessor  may 
have  debt  against  the  executor  for  the  rent  reserved,  and  ar«. 
rear  after  the  death  of  the  lessee,  although  the  executor 
never  entered  nor  agreed ;  for  the  executor  represents  the 
person  of  the  testator,  and  the  testator  by  the  indenture  was 
estopp^  and  concluded  during  the  term  to  pay  the  rent 
upon  his  own  contract;  and,  therefore,  althougn  the  rent  is 
higher  than  the  profit  of  the  land,  yet  the  executor  cannot 
wave  the  land,  but,  notwithstanding  that,  he  shall  be  chained 
with  the  rent  [96). 

Debt  for  Use  and  Occupation.^^la  the  case  of  demise,  not 
by  deed,  the  action  of  debt  for  use  and  occupation  has  been 
substituted  for  the  ancient  method  of  declaring  in  debt  for 
rent  The  first  case  in  which  it  was  determmed,  that  an 
action  of  debt  might  be  maintained  for  use  and  occupation, 
was  the  case  of  Stroud  v.  Rogers,  H.  3*2  6.  S.  C.  B.  reported 
ahortly  in  a  note  to  a  similar  determination  in  the  Court  of 

c  Salter  ▼.  Codbold,  3  Lev.  74.  f  Agreed  by  3  Joitioei  in  Howie  v. 

d  Oilb.  Debt,  B.  %  c.  8.  Webtter,  Ydv.  103. 

•  Connel  ▼.  LiaMt»2  Lev.  80. 


(96)  See  also  Helier  v«  Casebert,  1  Lev.  127.  where  Wynd- 
ham,  J.  said,  that  an  executor  cannot  wave,  a  term,  so  as  not  to  be 
charged  for  die  rent,  if  he  has  assets ;  for  he  is  bound  to  perform 
all  the  contracts  of  the  lessor,  if  he  has  assets,  be  the  rent  above  the 
value  of  .the  land  or  not ;  which  was  not  denied.  And  Kelynge,  J. 
8aid»  that  be  could  not  so  wave  it,  but  that  he  should  be  charged  in 
the  detinet,  on  which  the  assets  would  come  into  question.  And, 
if  he  continue  the  possession,  he  shall  be  charged  in  the  debet  and 
detinet  in  respect  of  the  perception  of  the  profits,  whether  he  has 
asseti  or  not ;  to  which  Twysiten,  J.  agreed.  See  also  Billinghurst 
V.  Speerman,  Salk  297.  to  the  same  effect. 

Rr  t 
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King's  Beiich»  in  Wilkins  v.  Wingate,  M.  35  G.  S.  B.  EL  €  T. 
R.  69.  The  generality  of  the  form  of  declaring,  permitted  in 
the  action  for  use  and  occupation,  renders  it  very  convenient; 
for  it  has  been  holden,  that  a  declaration  in  debt,  not  setting 
forth  any  demise  in  the  premises',  nor  for  what  term»  or 
what  rent  they  were  demised,  nor  how  long  the  defendant 
had  occupied  them,  nor  when  the  sum  claimed  to  be  due  for 

.  the  use  and  occupation  became  due,  nor  for  what  space  of. 

f  time,  is  sufficient  to  enable  the  plaintiff  to  recover  for  use 

and  occupation.  So  where  the  declaration  omitted  the  place 
where  the  premises  were  situated  ^,  it  was  holden  good  on 
special  demurrer,  there  not  being  any  locality  in  the  action. 
The  inconvenience  resulting  to  the  defendant  from  this  ee* 
neral  form  of  declaring,  is  remedied  by  permitting  the  de* 
fendant  to  call  on  the  plaintiff  for  the  particulars  of  his  de* 
mand.  I 

Vleadtngs.'^General  Issue. — ^In  debt  for  rent,  upon  a  de^ 
mise  of  land,  if  the  rent  be  reserved  by  deed  indented,  the 
defendant  may  plead  non  est  factum  ^ ;  if  without  deed,  non  ' 

dimisii^  or  iiothing  in  arrear,  or  that  the  defendant  never  en-  | 

tered.    So  in  debt  for  rent,  the  defendant  mav  plead  nil  dthet  | 

although  the  rent  be  reserved  by  indenture ;  for  the  indenture  ' 

does  not  acknowledge  a  debt  like  an  obligation,  since  the  debt  ) 

accrues  by  the  subsequent  enjoyment  (97). 

Upon  fif^  dehet^  the  last  receipt  is  presumptive  evidence 
that  all  the  rent  before  the  receipt  is  paid  \  The  plea  of  nil 
debet  traverses  the  whole  declaration  \ 

In  debt  for  rent,  against  the  lessee*,  or  his  personal  re- 
presentative*, an  assignment  before  the  rent  became  due, 
cannot  be  pl^uled  in  bar  of  the  action ;  for  the  privity  of  con- 
tract remains  notwithstanding  the  assignment :  but  an  assign- 
ment and  an  acceptance  on  the  part  of  the  lessor  of  the  as* 

f  BtitMid  ▼.  Roftn,  rap.  and  cited  bj  i  Oilb.  C.  B.  61.  Sid  ad. 

La  Blanc,  J. In KiiifT.Fkaxer,a£aat,  k  Oilb.  Debt.  B.  3.  c.  3. 

3S4.  1  Par  Holt,  C.  J.  Salk.  602. 

b  Kinf  v.Ftextr,6Eaft,34S.  Sea  alio  m  Walkffr*«caae,3  aap.SS.a. 

£rl«r  ▼•  Manden,  6  Taunt.  S5.  and  n  Haliar  t.  CaiMiart,  1  Ler.  187. 

DaTiaa  t.  Edwaida,  8  Manic  and  Sd- 

wyn,  3S0. 


(97)  **  There  is  a  di£PereDce,  where  the  specialhr  is  but  an  in- 
ductment  to  the  action,^  and  matter  of  &ct  is  the  foundation  of  H, 
there  nil  d^)€t  will  be  a  good  plea ;  as  in  debt  for  rent  by  indentOTe* 
the  plaintiff  need  not  set  out  the  indentnre.'*  Per  Cun  in  Warren 
V.  CoDsett,  Ld.  Raym.  1503. 
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signee  as  his  tenant  may  be  plieaded  in  bar  either  by  the 
lessee*,  or  his  personal  representative' ;  because  the  lessor's 
acceptance  of  the  assignee,  as  bis  tenant,  destroys  the  privity 
of  contract  (98). 

Upon  this  principle  it  was  holden,  that  debt  would  not  lie 
on  the  reddendum  against  the  lessee^  for  rent  accruing  after 
bis  bankruptcy,  when  he  had  ceased  to  occupy  the  premises* 
and  the  assignee  was  in  possession  under  the  commissioners' 
assignment,  the  lessor^s  assent  to  such  assignment  being  vir* 
tually  in  the  statute  authorizing  the  assignment,  and  beiog 
equivalent  to  an  express  assent  (99)- 

£otclioff.-— In  debt,  as  in  other  remedies  for  rent  arrear,  an 
eviction  may  be  pleaded  in  bar,  for  that  occasions  a  suspension 
of  the  rent ;  but  care  must  be  taken  that  an  eviction,  or  such 
facts  as  amount  in  law  to  an  eviction,  be  stated  in  the  plea; 
for,  if  a  mere  trespass^  or  an  illegal  ouster*  only,  be  stated, 
the  plea  will  be  insufficient    See  post,  n.  103. 

If  the  land  be  evicted,  or  the  lease  determine  before  the 
legal  time  of  payment,  no  rent  shall  be  paid^ ;  because  there 
shall  never  be  any  apportionment  in  respect  of  part  of  the 
time,  as  there  shall  be  in  respect  of  part  of  the  land  (100). 
Hence,  at  common  law,  if  tenant  for  life  made  a  lease  for 
years,  rendering  rent  at  Easter,  and  the  lessee  occupied  for 
three  quarters  of  a  year,  and  in  the  last  quarter  before  Easter 
the  tenant  for  life  dfied ;  in  this  case  there  was  not  any  ap- 

o  Manh  ▼.  Brace,  Cro.  Jac.  334.  r  lUfynolds    t.    Buckle,   Hob.    336. 

p  Manow  ▼.  Turpin,   Cro.  Elia.  716.  Hunt  v.  Cope*  Cowp.  242, 

Moor,  600,  pi.  829.  S.  C.  ■  Vodiell  ▼.  Dancastell,  Moor,  89I» 

q  Wadham  ▼.  Mariowe,  M.  25  G.  3.  t  Clun*g  case,  10  Rep.  128;  a* 

B.R.8East,3]4.n. 


(98)  Althoogh  debt  will  not  lie  in  this  case,  yet  eovenant  may 
be  maintainedlbr  the  breach  of  an  express  covenant  Bachelor  v. 
Oage,  Cro.  Car.  188.  ante,  p.  468. 

(99)  Bat  assumpsit  lies  against  a  lessee,  from  year  to  year,  upon 
his  agreement  to  pay  rent  during  the  tenancy,  notwithstanding  his 
bankruptcy,  and  the  occupation  of  his  assunees  during  part  of  the 
time  for  wnich  the  rent  accrued.  Boot  v.  Wilson,  8  £ist,  311.  and 
post,  chap.  41.  on  Use  and  Occupation. 

(100)  <^  Where  our  books  speak  of  an  apportionment  in  case 
where  the  lessor  enters,  upon  the  lessee,  in  part^  they  are  to  be  un- 
derstood where  the  lessor  enters  lawfuUyf  as  upon  a  surrender,  for- 
feiture, or  such  like,  where  the  rent  is  lawfully  eitinct  in  part.**— 
]  Inst.  148.  b. 


* 
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portionment  of  rent  for  the  three  quarters  of  a  year  (10l)« 
But  now  by  stat  11  Geo.  S.  c  19-  &  15«  ''  Where  tenant 
for  life  dies  before  or  on  the  day  on  which  rent  is  reserved 
or  made  payable,  upon  any  demise  or  lease  of  lands,  &c. 
*'  which  determines  on  the  death  of  such  tenant  for  iife^  his 
"  personal  representative  may  in  an  action  on  the  case,  re- 
**  cover  from  the  under-tenant  of  such  lands,  &c.,  if  the 
*'  tenant  for  life  die  on  the  day  on  which  the  same  was 
**  made  payable,  the  whole,  or  if  before  such  a  day,  then  a 
**  portion  of  such  rent,  according  to  the  time  the  tenant 
•*  for  life  lived,  of  the  last  year  or  quarter  of  a  year,  or  other 
~  time  in  which  the  said  rent  was  growing  due,  making  all 
just  allowances,  or  a  proportional  part." 

Infancy. — ^l^he  general  plea  of  infancy  cannot  properly  be 
pleaded  to  debt  for  rent  arrear  on  an  indenture  of  lease. 

In  debt  for  rent,  the  defendant  pleaded  infancy  at  the 
time  of  the  lease  made;*  upon  demurrer,  the  court  held* 
that  as  the  lease  might  be  for  the  benefit  of  the  infant,  it  was 
voidable  only  at  the  election  of  the  infant,  by  waving  the 
land  before  the  rent  day ;  but  it  not  being  shewn,  that  the 
rent  was  of  greater  value  than  the  land,  and  the  defendant 
being  of  full  age  before  the  rent  day,  the  plaintiff  had  judg* 
ment 

It  appears  from  another  report  of  the  preceding  case',  that 
the  court  thought,  that  the  circumstance  of  the  lessee  having 
continued  to  occupy,  after  he  came  of  full  age,  rendered  him 
liable  for  arrears  incurred  before  he  was  of  ag^. 

Nil  habuii  in  tenementU. — If  the  plaintiff  declares  upon 
an  indenture  of  lease,  the  defendant  cannot  plead  nil  haouit 
in  tenetnentis^,  or  non  dimisit ;  because  the  defendant,  by  the 
execution  of  the  counterpart  of  the  indenture,  is  estopped 
from  controverting  either  the  power  of  the  plaintiff  to  de- 

Q  Ketw/t  caM^  Gio.  Jms.  390. 2  Bubtr.       x  1  Rol.  Abr.  731 . 
60.  8.  C.  bj  the  name  of  Kiiton  ▼.       7  Glib.  Debt  B.  3.  c.  3. 
EUiott,  cited  by  Yatea,  J.  in  Evelyn 
▼.  Chiebceter,  3  Buir.  1719. 


(101)  And  the  same  rule  still  holds  with  respect  to  dividends  in 
the  public  fbnds,  which  are  made  payable  on  certain  days,  like 
rent*  These  dividends  go  to  the  perscm  to  whom  they  are  due  at  the 
time,  and  if  the  tenant  for  life  die  between  the  times  when  they 
are  payable,  there  cannot  be  any  apportionment.  2  Ves.  672.  and 
Rasbleigh  v.  Master,  3  fiio.  Ch.  C.  100.  S.  P.  per  Loid  Tbur- 
kw,  C.    See  also  6  East,  184. 
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mise  or  the  actual  demise ;  but  otherwise  it  is,  where  the 
demise  is  by  deed  poU*,  or  by  parol. 

In  debt  for  rent  reserved  upon  a  lease  by  indenture •,  if 
the  defendant  pleads  nil  habuit  in  tenementis,  the  plaintiff 
need  not  reply  the  estop{)el»  but  may  demur;  because  the 
declaration  being  on  the  indenture,  the  estoppel  appears  on 
the  record  (103). 

If  to  debt  on  a  demise,  without  deed»  the  defendant 
pleads  nil  habuit  in  tenemenlis^  the  plaintiff  ought  in  his  re- 
plication to  shew  specially  what  estate  he  had  in  the  pre- 
mises**.  But  if,  instead  of  doing  this,  he  replies,  **  that  he 
had  a  good  and  sufficient  title,**  and  issue  is  joined  thereon 
and  found  for  the  plaintiff,  the  defect  in  the  replication  will 
be  aided  by  the  verdict. 

Riens  in  ^rrear»^— Riens  in  arrear  is  a  good  plea  id  bar  to 
this  action : 

Plaintiff,  as  assignee  of  ^  the  reversion^  declared  in  debt, 
upon  an  indenture  of  leose'^;  against  the  assignee  of  the 
term  for  rent  arrear.  The  defendant  pleaded,  '^  that  nothing 
of  the  rent  is  in  arrear  and  unpaid,  as  by  the  declaration  is 
above  supposed."  On  speciid  demurrer,  the  court  held 
the  plea  good ;  Lord .  Mansfield,  C.  J.  observing,  that  it  wa» 
the  same  as  if  the  defendant  had  said  nil  debet :  that  the  plea 
related  to  the  time  of  the  action,  and  that  it  was  the  general 
issue. 

Statute  of  X«tmi7altoff5.— By  Stat  21  Jac.  I.  c.  16.  s.  3. 
actions  of -debt  for  arrearages  of  rent  shall  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  such  actions. 
This  statute  is  confined,  to  actions  for  arrears  of  rent',  upon 
a  demise  without  deed,  and  does  not  extend  to  cases  of  rent 
reserved  by  specialty. 

£i>i(/ettce.— -If  the  defendant  pleads  levied  by  distress,  and 
so  nil  debet t  and  issue  is  joined  thereon* ;  proof  of  payment 
wilt  support  the  issue  (103).    In  debt  for  rent  upon  a  lease 

z  Fto  Curiam,  Lewi*  ▼«  WaUiB»  1  Wilt,  b  GiU  y.  OlatM,  Ydv.  227. 

314.  c  Wanier  t.  Theobtld,  Cowp.  58S. 

a  Heath  y.  Veraeden,   3    LeY.    146.  d  Freeman  y.  8tac7»  Hutt.  109. 

Kemp  Y.  GoodaU,  Balk.  277.  e  CecU  y.  Hacria,  Oro.  BUs.  140. 


(102)  Otherwise,  if  the  plaintiff  had  declared  quod  cum  dind- 
MiMt    See  Sp«tk*8  case.  Hob.  206. 

(103)  And  per  Holt,  C.  J.  a  release  may  be^ven  in  evidence; 
for  it  proves  that  there  is  not  any  debt,  and  that  is  the  issue.  O^^ 
laway  v.  Susack,  Salk.  284.  394.    In  debt  for  rent  upon  the  plea  of 
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for  years*  issue  being  joined  ^  whether  the  rent  were  paid  or 
not»  the  defendant  gave  in  evidence,  that,  by  the  command 
of  Uie  lessor,  he  had  paid  the  rent  in  discharge  of  certain 
reutrcharges  out  of  the  lands;  and  this  was  holden  good:  for 
payment  to  another,  by  the  plaintifTs  appointment,  i&  pay- 
ment to  himself. 

Upon  reference  from  nisi  prius  for  the  opinion  of  the 
court  in  debt  for  rent  upon  a  demise  laid  of  three  rooms  ^y 
where  it  appeared  in  eviaence,  that  the  demise  was  of  three 
rooms,  witn  the  use  of  the  furniture;  it  was  holden  by  the 
court,  that  the  plaintiff  had  proved  the  demise  laid  in  the 
declaration ;  Eyre,  C.  J.  observing,  that  if  a  man  demises  a 
bouse  with  the  use  of  his  stock,  no  term  can  be  raised  out  of 
the  stock.    Nothing  is  demisable,  but  what  is  in  demesne. 
A  flock  of  sheep  is  not  demisable,  nor  the  furniture  here. 
5  Rep.  17.    If  a  man  demises  house  and  land  with  a  stock 
of  cattle,  the  rent  issues  only  out  of  the  land,  and  the  other 
enures  by  way  of  covenant    So,  Dyer,  $19.,  where  a  public  ' 
house  with  ^oods  is  demised,  the  rent  issues  only  out  of  the 
house.    So  if  a  flock  of  sheep  be  demised  with  land,  and  the 
sheep  die,  there  shall  be  no  abatement  of  rent  on  that  ac- 
count ;  for  the  rent  issues  only  out  of  the  land,  and  a  term  for 
years  cannot  be  created  out  of  a  personal  chattel. 

f  Taylor  v.  Beal,  Cro.  Elis.  223.  g  Walih  ▼.  PtembertOD,  C.  B.  M,  3  6. 2. 
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nil  debet,  the  defendant  cannot  eive  in  evidence  dbbuisements  for 
necessary  repairs**  where  the  plaintiff  is  bound  to  repair,  .fbr  he 
might  have  had  covenant  against  him ;  but  he  may  give  in  evi- 
dence entiy  and  eviction  by  the  plaintiff.  Bull.  N.  P.  177.  I  am 
not  aware  of  any  solemn  adjudication  on  this  point,  viz.  that  an 
eviction  may  be  given  in  evidence  on  m7  de&et,  but  there  are  several 
dicta  to  this  effect.  See  Gilb.  Law.  Evid.  282.— Gilb.  Debt, 
B.  3.  c.  2.— 1  Mod.  35.— Id.  118.— Brown's  case,  1  Vent.  258. — 
Drake  v.  Reeve,  1  Sidf.  15L  In  the  last  mentioned  case,  it  is 
admitted,  that  this  point  had  been  questioned  formerly.  See 
Wingfield  v.  Seckford,  2  Leon.  10.  where  it  was  the  opinion  of 
three  judges,  Dyer,  Manwood,  and  Mounson,  that  eviction  could 
not  be  given  in  evidence  on  nil  debet 
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IX.  Debt  against  Sheriff,  ^c,  for  Escape  of  Prisoner  in 
Execution — Stat.  13  Ed.  1.  c.  11.  1  IL  2.  c.  1$.— 
What  shall  be  deemed  an  Escape — Of  Recaption. 
By  whom  the  action  for  an  Escape  may  be  brought — 
Against  tohom'^Declaration^^PlecuiingS'^Evidence. 

By  the  common  law,  sheriffs  and  gaolers  were  obliged  to 
keep  persons  in  execution  **  in  close  and  safe  custody ;  ** 
but  ii  such  prisoners  escaped,  the  only  remedy  which  the 
creditor  had  against  the  gaoler,  was,  by  an  action  upon  the 
case,  grounded  upon  the  tort;  for,  at  the  common  law,  an 
action  of  debt  did  not  lie  for  an  escape.  The  statute  of 
Westminster  the  second  (13  Ed.  1.  c.  11.)  first  gave  the 
action  of  debt  against  the  gaoler,  who  permitted  the  escape 
of  a  person  committed  to  prison  by  auditors  for  arrears  of 
account.  That  statute,  having  authorized  the  commitment 
of  the  bailiff  or  receiver,  in  case  he  is  found  in  arrear,  pro- 
ceeds thus,  Et  caveat  sibi  vicecomes  vet  custos  (104)  ejitsdem 
gaola^  sive  sit  in  libertate  sive  non,  quod  per  commune  bpeve^ 
quod  dicitur  replegiare,  vel  alio  modo  sine  assensu  (105)  do- 
mini  ipsum  a  prisona  exire  non  permittat;  quod  si  fecerit,  et 
super  hoc  convincatur,  respondeat  domino  de  damno  per  hu- 
jusmodiservientemsibi  illato,  secundum  quod  per  patriam  ve^ 
rificare  poterit,  et  habeat  [dominus"]  suum  recuperare,  per 
breve  (106)  de  debito  [versus  custodem"]'  Et  si  custos  gaoliB 
non  habeat  per  quod  justicietur,  vel  unde  solvat,  respondeat 
superior  suus  (107)9  9^i  custodiam  hujusmodi  gaol(B  sibi  com* 
misit,  per  idem  breve  (108). 


(104)  This  act  extends  to  all  keepers  of  gaols,  as  well  by  wrcxig 
or  de  facto,  as  dejure.     2  Inst.  382. 

(105)  This  assent  may  be  by  parol,  and  shall  be  a  sufficient  bar 
in  an  action  of  debt  brought  for  tne  escape.    2  Inst.  382. 

(106)  Although  this  statute  and  the  subsequent  stat.  1  R.  2. 
c.  12.  only  mentions  "  per  breve,**  yet  a  bill  of  debt  lies  also  by 
the  equity  of  these  statutes.    2  Inst  382. 

(107)  When  a  person,  having  the  custody  of  a  ^1  of  freehold 
or  inheritance,  commits  the  same  to  another,  who  is  not  sufficient, 
the  superior  shall  answer  for  the  escape  of  the  prisoner.  The 
mayor  and  citizens  of  London  having  the  shrievalty  of  London  in 
fee,  and  the  sheriffs  of  LondoQ  being  guardians  under  them,  and  re- 
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The  next  statute  on  this  subject  is  stat  1  R.  2.  c.  12.  by 

which  it  is  ordained,  **  that  no  warden  of  the  Fleet  shall 
suffer  any  prisoner  there  being,  by  judgment  at  the  suit 
of  the  party,  to  go  out  of  prison  by  mainprize,  bail,  nor 
by  baston,  without  making  gree  to  the  said  parties  of  that 
whereof  they  were  judged,  unless  it  be  by  writ  or  other 

^*  commandment  of  the  King,  upon  pain  to  lose  his  office^ 
and  the  keeping  of  the  said  prison.  And  if  any  such 
warden  be  attainted  by  due  process,  that  he  has  suffered 
or  let  such  prisoner  to  so  at  large  against  this  ordinance, 

'*  then  the  plaintiffs  shall  have  their  recovery  against  the 

*•  warden,  by  writ  of  debt" 

Though  this  statute  is  confined  in  terms  to  the  wardens 
of  the  Fleet^,  yet  it  has  been  holden  that  sheriffs  and  other 
gaolers  are  within  the  equity  of  it 

On  the  preceding  statutes,  extended  by  a  liberal  construc- 
tion, the  action  of  debt  against  sheriffs  and  others  gaolers, 
for  original  escapes  out  of  execution,  is  wholly  founded. 
It  is  olMervable,  nowever,  that  these  statutes  being  in  affirm- 
ance of  the  common  law,  have  not  taken  away  the  com- 
mon law  remedy  by  action  on  the  case ;  and  that  it  is  at 
the  election  of  the  party  to  bring  either  the  one  or  the 
other'  (109).    There  are,  however^  some  advantages  attend- 

h  Plowd.  36  b.  i  Boiton  ▼.  Eyre,  Cro.  Jac.  280. 


moveable  from  year  to  year,  the  mayor  anddtizens  areihe  superiors  ; 
and,  although  the  sheriffs  ap^int  a  keeper  under  them,  yet  he  is 
not  within  the  staftate;  for  there  cannot  be  two  aaperion  within 
this  act,  but  one  superior  and  one  inferior  only.  2  Init.  382.— 
In  Plummer  V.  Whitchcott,  2  Lev.  158.  2  Mod  119.  T.  Jones» 
60.  S.  C.  the  court  were  of  opmion,  that  the  warden  of  the  Fleet 
in  fee,  having  granted  the  omce  to  A.  for  life,  who  permitted  a 
prisoner  in  execution  to  escape,  was  responsible^  A.  not  being  suf- 
ficient at  the  time  of  acticm  brought. 

(108)  It  was  said,  aig.  in  Plummer  v.  Whitchcott^  2  Lev.  159. 
that  after  this*  statute,  and  before  the  stat.  1  R.  2.  c.  12.,  actions 
of  debt  were  brought  in  other  cases  besides  Account,  and  16  E.  3. 
Fitz  Dam.  81.  Mich.  41.  E.  3.  pi.  1.  41  Ass.  Bro.  Escape,  28. 
were  cited.  And  by  BuITer,  J.  in  Bonafdus  v.  Walker,  2  T.  R. 
132.  it  was  said,  that  this  statute  (13  Edw.  1.  c  11.)  by  a  liberal 
construction  hsd  been  holden  to  extend  to  all  cases. 

(109)  An  action  on  the  case  is  the  only  remedy  aeainst  the  sheriff 
for  the  escape  of  prisoners  who  have  been  arrested  on  mesne  pro- 
cess; the  statutes  13  Edw.  1.  c.  11.  and  1  R.  2.  c.  \%  berog^con- 
fined  to  escapes  out  of  execution. 
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iDg  the  remedy  giveD  by  statute,  which  make  it  more  eligible 
than  proceeding  by  the  common  law :  Fiist^  the  agtion  of 
debt  for  an  escape  S  beiiig  founded  on  a  debt  created  by 
law,  without  any  lending  or  contract,  is  not  within  the 
statute  of  limitations,  (21  Jac.  1.  c.l().  s.  3,)  which  is  con- 
fined to  actions  of  debt  grounded  upon  a  lending  or  con- 
tract, without  specialty,  and  actions  of  debt  for  arrears  of 
rent,  whereas  an  action  on  the  case  for  an  escape  falls  within 
the  general  words,  '*  all  actions  on  the  case,"  in  that  statute, 
and  consequently  must  be  brought  within  six  years  next 
after  the  cause  of  action :  Secondly,  when  an  action  on  the 
case  is  brought  for  an  escape,  the  jury  are  at  liberty  to  give 
such  damages  as  they  shall  think  right  under  all  the  circum- 
stances of  the  case,  and  a  small  sum  is  fi*equently  considered 
as  sufficient  in  cases  of  great  hardship  against  the  saoler. 
But  where  a  prisoner  escapes  out  of  execution ',  and  the  re- 
medy prescribed  by  the  statute  13  Edw.  1.  c.  11.  and  1  Ric.  2. 
c.  12.  is  adopted,  the  gaoler  is  put  in  the  same  situation  in 
which  the  original  debtor  stood,  and  the  jury  cannot  give  a 
less  sum  than  the  creditor  would  have  recovered  against  the 
prisoner ;  namely,  the  sum  indorsed  on  the  writ,  and  the  legal 
fees  of  execution. 

Such  is  the  law  relating  to  original  escapes  out  of  execu- 
tion; and' by  stat  1  Ann.  stat  2*  c.  6.  s.  2«  the  same  remedy 
is  given  against  sheriffs,  who  permit  the.  escape  of  persons 
who  have  been  retaken  on  an  escape  warrant  authorized  by 
the  first  section  of  that  act 

What  shall  be  deemed  an  Escape.— Let  us  next  inquire  in 
what  cases  an  action  of  debt  for  an  escape  may  be  maintained. 
Escapes  are  either  voluntary  or  negligent  Voluntary  es- 
capes are  such  as  are  by  the  express  consent  of  the  gaoler 
(110);  negligent^  where  the  prisoner  escapes  without  the 
consent  or  knowledge  of  the  gaoler"*.  In  either  of  these 
cases  an  action  of  debt  may  be  maintained  against  the  gaoler. 
Even  circumstances  of  the  escape  having  teen  without  any 
default  on  the  part  of  the  gaoler,  will  not  afford  him  any  jus- 
tification": the  act  of  God  alone,  or  that  of  the  king's  ene- 
mies, will  be  an  excuse.    If  a  defendant  taken  in  execution 

r 

k  Jonei  ▼.  Pope,  1  Saimd.  34.  m  Stonehouse  ▼.  Mullioi,  Str.  873. 

1  Bonaibiu  v.  Walker,  S  T.  R.  126.  n  Alwpt  ▼.  Eyles,  2  H.  Bl.  108. 

(110)  <*  If  a  gaoler  retakes  a  prisoner  m  execution  after  a  volun- 
tary escape,  he  is  liable  to  an  action  of  false  imprisonment.** — 
3  Rep.  52.  b.  and  per  Grose,  J.  in  Atkinson  v.  Matteson,  2  T.  R* 
177. 
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be  afterwards  seen  at  large*  for  any  the  shortest  time,  evea 
before  the  return  ofthewrit,  the  sheriff  will  be  cbar^neable 
for  an  escape  (111);  for  it  is  his  duty  to  obey  the  writ®,  and 
the  writ  commands  him  to  take  the  defendant,  and  him  safely 
keep»  so  that  he  may  have  him  ready  to  satisfy  the  plaintiff. 

A  sheriff's  officer  having,  on  the  27th  of  September',  ar- 
rested a  person,  under  a  writ  of  ca.  sa.  returnable  on  the  7th 
of  November  following,  carried  him  to  a  lock-up-house; 
and  on  the  2d  of  October  permitted  him  to  go  in  company 
with  one  of  his  (the  officer's)  followers  to  his  own  house, 
for  the  purpose  of  settling  his  affairs ;  the  day  after,  the 
prisoner  was  seen  riding  with  the  officer;  it  was  adjudged, 
that  the  sheriff  was  liable  for  an  escape ;  for  the  custody  of 
the  follower,  after  the  writ  had  been  once  executed,  amount- 
ed to  nothing :  and  further,  what  was  done  by  the  follower 
was  not  done  in  execution  of  the  writ  (112). 

Upon  a  habeas  corpus  to  a  gaoler,  to  bring  a  prisoner  ia 
execution  before  the  court,  the  gaoler  shall  have  a  conve- 
nient time  only  for  that  purpose,  and  for  carrying  him  back 
again  to  prison^ ;  which,  if  he  exceeds,  is  an  escape. 

The  sheriff  is  liable  for  the  escape  of  a  prisoner  taken  in 
execution  on  an  erroneous  judgment'.  So  though  there  be 
error  in  the  process,  the  sheriff  cannot  take  advantage  of  it*. 

o  HawUDf  ▼.  Plomer,  S  Bl.  R.  R.  1048.    r  Gold  ▼.  Sbode,  Caxth.  1 48 . 
p  BeDton  ▼.  SttttOD,  1  Bot.  *  Pal.  24.       g  Barton  y.  Eyre,  Cro.  Jac.  289. 
q  RttoWed  by  sill  the  judges,  Cro.  Car. 
14.(113). 


.  (Ill)  After  an  arrest  on  mesne  process  the  gaoler  may  suffer  the 
prisoner  to  go  at  lai]f  e,  provided  he  has  him  at  the  return  of  the 
writ.  Atkinson  v.  Matteson,  2  T.  R.  172.  Hence  in  Noy,  72.  a 
distinction  is  taken  that  in  actions  for  escape  on  mesne  process  the 
writ  shall  allege,  that  ad  largum  ire  permtsit  et  rum  comperuit  ad 
ditm;  but  on  process  of  execution  oa  largum  ire  permisit  is  suf- 
ficient.   And  so  are  the  precedents,  Rastal.  171. 

(112)  Process  of  execution  beine  to  opeiate  immediately  by  du- 
ress of  imprisonment,  the  party  ougnt  to  ne  tiJ^en  to  prison  within 
a  convenient  time.     1  Bos.  &  Ful.  27,  8. 

(113)  At  the  conclusion  of  the  resolutions  on  this  point,  (Cro. 
Car.  1 4.J  the  JQitees  admonished  the  warden  of  the  Fleet,  that  under 
colour  of  writs  ofhabeas  corpus  he  should  not  suffer  prisoners  to  go 
at  large  upon  peril  to  be  charged  with  escapes.  See  also  Hob.  202. 
Hard.  476.  Where  a  prisoner  is  removed  by  habeas  corpus,  if  the 
officer  take  him  out  of  the  direct  road,  it  is  an  escape.  Per  Buller,  L 
in  Benton  v.  Sutisn,  1  Bos.  and  PuL  48. 
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^  So  debt  lies  for  an  escape  against  the  sheriff,  who  permits 
a  prisoner  taken  under  a  ca*  sa.  to  go  at  large,  although  the 
sheriff  returns  not  the  writ' ;  for  there  is  a  record  of  which 
the  party  shall  take  advantage,  though  the  writ  be  not  re* 
turned. 

If  a  sheriff  arrests  a  party  under  a  ca.  sa,  who  then  pays* 
the  debt  and  costs,  whereupon  the  sheriff  permits  him  to 
go  at  large,  the  sheriff  is  guilty  of  an  escape  for  which  debt 
will  lie ;  at  least,  where  the  sheriff  retains  the  money,  and 
does  not  pay  it  over  immediately  to  the  plaintiff;  for  it  is 
the  duty  of  the  sheriff  to  have  the  body  to  satisfy  the  plain- 
tiff, and  not  to  receive  the  money".  The  court,  however, 
in  this  case,  intimated  a  strong  opinion,  that  if  the  sheriff  had, 
immediately  upon  the  receipt  or  the  money,  paid  it  over  to 
the  plaintiff,  they  would  have  exonerated  the  sheriff. 

Where  the  defendant  is  arrested  on  a  ca.  sa.  issued  upon  a 
judgment',  without  a  scire  facias,  after  the  year,  and  the 
sheriff  permits  him  to  escape,  debt  will  lie  against  the  sheriff 
for  the  escape ;  for  though  the  process  be  erroneously  award- 
ed, yetit  is  sufficient  for  the  arrest  by  the  sheriff;  and  be  might 
have  justified  in  an  action  for  false  imprisonment,  and  there- 
fore cannot  set  the  prisoner  at  large.  So  where  the  writ  of 
execution  is  returnable  the  term  next  but  one  after  the  teste ^,. 
instead  of  the  next  term,  the  sheriff  may  be  charged  for  an 
escape ;  because  the  writ,  though  erroneous,  is  not  void,  the 
party  not  having  a  day  on  such  writ  So  where  a  court  not 
having  jurisdiction,  orders  an  officer  to  discharge  a  prisoner, 
and  the  officer  obeys  the  order,  he  is  liable  in  an  action  fpr 
an  escape. 

The  Stat  37  Geo.  3.  c.  112.  authorized  justices  of  the 
peace*,  **  at  the  first  or  second  general  quarter  session,  or 
general  session,  to  be  holden,  after  the  passing  the  act,  or 
some  adjournment  thereof  to  dischaige  insolvent  debtors 
under  certain  circumstances."  The  justices  in  the  coun^ 
of  S.  '*  at  a  general  quarter  session  holden  by  adjournment, 
after  the  passing  the  act,  but  which  appeared  to  have  been' 
an  adjournment  of  a  session  holden  before  the  act,  ordered 
the  gaoler  of  the  sheriff's  fi;aol  to  discharge  an  insolvent,  who 
was  in  the  custody  of  the  sheriff  in  execution.  It  was 
holden,  that  this  adjourned  session,  not  being  an  original  ses- 
sion holden  after  the  passing  of  the  act,  nor  an  adjournment 

t  Clipton*8  case,  cited  by  Periam,  Cio.    y  Sbiiley  t.  Wright,  Loid  Rajm.  775. 

Eliz.  17.  Salk.  700.S.C. 

u  Slackford  t.  Autten,  14  East,  468.        i  Brown  ▼.  Comptoii,  S  T.  R.  424.  in 
X  Biiibft*8  caM,  CiD.  Eliz.  188.  whiefa  Orby  t.  Halct,  I  Ld.  Raym.  a. 

waf  oTcr-ruled. 
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of  such  a  seteion,  had  not  any  Jurisdiction  under  this  act ; 
and,  ris  the  court  of  general  session,  or  genenil  quarter  session 
had  not,  independently  of  this' act,  an^  autbori^  over  a  per- 
son charged  in  execution  in  a  civil  suit,  the  proceeding  was 
coram  non  judice,  and  consequently,  the  sheriff,  being  re- 
sponsible for  the  act  of  his  servant,  was  liable  to  the  party, 
at  whose  suit  the  insolvent  was  in  custody,  for  the  escape ; 
agreeably  to  the  rule  laid  down  in  the  case  of  the  Marshalsea, 
10  Rep.  76.a.  that,  when  the  court  has  not  jurisdiction  of  the 
cause,  the  whole  proceeding  is  coram  non  Judice,  and  an  ac- 
tion  lies  against  the  officer,  who  executes  the  process  of  the 
court 

By  Stat  8  &  9  W.  3.  c.  27-  s.  1. ''  Prisoners  upon  contempt 
or  mesne  process,  or  in  execution,  committed  to  the  cos- 
tody  of  the  marshal  of  the  King's  Bench,  or  warden  of  the 
'<  Fleet,  shall  be  detained  wHbin  the  said  prisons,  or  the 
**  rules  thereof  (114),  untU  discharged  by  due  course  of  law ; 
**  and  if  the  marshal,  or  warden,  or  keeper  of  anv  prison, 
''  shall  suffer  any  prisoner  committed  to  their  custody,  either 
'*  ID  mesne  process  or  in  execution,  to  go  or  be  at  large  ont 
''  of  the  rules  of  the  prison  (except  by  virtue  of  some  writ  of 
'*  habeas  corpnt^ot  rule  of  court,  to  be  granted  only  upon 
motion  made  or  petition  read  in  open  court)  such  going  or 
being  at  lane  shall  be  deemed  an  escape."  And  by  sec- 
tion 8.  *'  If  the  keeper  of  any  prison,  after  one  day*s  notice 
in  writing,  refuse  to  shew  any  prisoner  committed  in  exe- 
cution, to  the  creditor  or  his  attorney,  such  refusal  shall 
'*  be  deemed  an  escape."  And  by  s.  9.  ''  If  any  person  de- 
siring to  charge  another  with  any  action  or  execution,  shall 
desire  to  be  informed  by  the  keeper  of  the  prison,  whether 
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(114)  By  this  statute,  the  roles  are  to  all  intents  and  purposes 
the  same  as  the  walls  of  the  prison.  A  def<mdant  in  execution, 
who  had  the  liberty  of  the  nUes  of  the  Marshalsea  Prison,  upon  his 
giving  security  to  the  sarsbal,  was  proved  to  have  been  out  of  the 
rules  for  several  day^  but  on  the  marshal's  hearing  of  the  escape, 
was  put  in  dose  custody  before  action  brought  for  the  escape ;  it 
was  Wden,  that  this  was  a  negligent  and  not  a  voluntary  escape : 
that  the  escape  was  not  voluntary  unless  it  was  with  the  consent  or 
by  the  default  of  the  marshal,  and  his  allqwing  the  rules  of  the 
prison  was  not  any  de&ult  in  him,  for  the  law  had  given  a  sanction 
to  it ;  and  it  could  not  be  inferred  thence,  that  he  consented  to  the 
prisoner's  escape ;  because  he  had  taken  security  that  the  prisoner 
should  not  »>  beyond  the  rules,  and  immediately  on  his  return  the 
marshal  had  confined  him  in  close  custody.  Bonafous  v.  Walker, 
2  T.  R,  126. 
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such  person  be  a  prisoner  or  not»  tb^  keep^  shall  give  a 
true  note  in.wcitiog,  thereof,  to  such  persbn;  Upon  demand, 
at  his  office  for  that  purpose,  upon  pain  of  forfeiting  50/. 
and  Mucli  note  skalLbe  sufficient  eoideme  ihai  sUeh  person 
was  at  thai  time  a  prisoner  in  actual  custody. *' 

In  an  action  for  an  escape  against  the  marshal,  it'appeared 
hat  the  prisoner  Serres*,  who  was  in  execution  ia  the  mar- 
shars  custody,  at  the  suit  of  the  plaintiff^  was  seen  at  large 
about  eleven  o'clock,  on  the  first  day  .of  Michaelmas  term 
1806.  The  defence  was,  that  Serres  was.  out  upon  a  day«cQle 
granted  by  the  court  on  the  same  day ;  and  bv  the  pieeeding 
statute  that  could  only  have  been  granted  :at  the  sitting  of  the 
court,  which,  in  fact,  did  not  sit  till  after  the  time  when  he 
was  at  large.  And»  it  further  appeared,  that  the  plaiintiff 
had  actually  filed  his  bill  against  the  marshal  in.  this  actiml 
before  the  sitting  of  the  court  on  the  same  day.  The  petition, 
however,  had  b^n  signed  by  the  prisoner  in  the  morning,  be* 
fore  he  went  out  of  prison*  The  court  were  of  opioion.  tUt 
the  day-rule  was  a  justification,  to  the  marshal  for  the  liberie 
tion  of  the  prisoner  on  the  whole  of  the  day,  by  relation.; 
Lord  Eiienborough,  C.  J.  observing,  that  it  would  eotirely 
frustrate  the  benefit  of  the  day>rule  to  the  parties,  if  the  court 
were  to  construe  it  thus  narrowly  and  strictly ;  for  if  it  were 
first  to  be  moved,  and  then  to  be  drawn  up,  and  afterwards 
served  upon  the  marshal,  before  th^  party  could  avail  him- 
self of  it,  he  would  have  the  benefit  of  a  very  small  portion  of 
the  day,  consideririfi^  liow  late  the  court  usually  commenced 
their  sittings  on  the  first  day  of  term.  '  The  court  would 
consider,  however,  that  tne  rule  was  only  granted,  as  legally 
it  could  only  have  been,  when  Che  court  sat  on  the  first  day : 
but,  when  granted,  it  was  a  liberty  for  that  day,  and  covered 
the  antecedent  part  of  the  day;  because,  generally  speaking, 
there  is  no  fraction-  of  a  day,  unless  where  it  is  necessary  to 
look  to  it  in  order  to  answer  the  purposes  of  justice* 

Of  Recaption. — If  the  party  in  execution  escapes  by  the 
negligence  of  the  gaoler,  he  may  be  retaken  either  by  the 
gaoler^  or  the  plaintiffs ;  or  if  the  plaintiff  recovers  against 
the  sheriff  for  the  escape,  the  sheriff  may  bring  an  action  on 
the  case  against  the  defendant  for  damages  sustained  by  him, 
by  reason  of  the  escape' :  but  if  he  escape  by  the  assent  of  the 
gaoler ^  the  gaoler  cannot  retake  him*;  neither  in  such  case 

can  the  gaoler,  if  he  is  obliged  to  pay  the  creditor  the  amount 

> 

a  Field  t.  Jones,  9  East,  151.  d  F.  N.  B.  130. 

b  F.  N.  B.  130.  t  Feathentonebaugfa      t.     Atkteioa, 

c  Agreed  by  the  court  in  AUanson  t.  Bamei,  373.  Adm.  in  AUdnioo  y. 

BuUer,  1  3idf.  330.  Jameson,  6  T.  R.  25. 
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of  hii  debt  io  coiMeqaeoce  of  the  escape,  recover  back  the 
money  from  the  debtor^ ;  vet  as  the  judgment  remaioB  still  in 
force,  the  plaiotiff  may  either  bring  debt<,or  fcir^/actax^'on 
thejudgmenty  or  sue  out  another  writ  of  capias  ad  saUkfa^ 
citndum\  or  of  fieri  facias^;  and,  if  the  plaintiff  die,  his 
personal  representatives  may  have  a  scire  faciasK 

If  a  prisoner  in  execution  has  been  permitted  to  go  at 
large,  with  the  consent  of  the  plaintiff,  be  can  never  resort 
to  the  judgment  again  for  the  purpose  of  enforcing  it  in  any 
manner.  And  this  rule  holds,  altnough  the  party  in  ezeca- 
tion  has  been  discharged  on  terms  which  are  not  afterwards 
complied  with:  as  upon  an  undertaking  to  pay  the  debt  by 
instalments*;  or  to  render  himself  on  a  given  day  if  be  did 
not  in  the  mean  time  pay  the  debt  ^\  or  to  pav  the  debt  at  a 
future  time  ®,  and  on  niiiure  thereof,  that  he  should  be  liable 
to  be  taken  in  execution  again'.  So  if  the  plaintiff  consent 
to  dischaige  one  of  several  defendants  taken  on  a  joint  ca,  sa,, 
the  plaintiff  cannot  afterwards  take  any  of  the  other  defend- 
ants^ (115).-  So  where  the  prisoner  was  dischai^ed  upon  giv- 
ing a  fresh  security  to  satisfy  the  judgment,  which  was  after- 
wards defeated,  on  account  of  a  mere  informality ;  it  was 
hcdden,  that  the  judgment  was  satisfied  and  could  not  be  set 
off  against  the  demand  of  the  prisoner '. 

In  conformity  with  this  rule,  it  was  holden,  that  an  agree* 
ment  by  the  defendant',  on  his  being  dischai^ged  out  of 
custody  with  the  plaintiff's  consent,  that  the  judgment  should 
stand  revived  for  twelve  months,  was  null  and  void.  So 
where  a  bond  vras  conditioned  for  the  surrender  of  a  debtor 
who  had  been  discharged  out  of  execution  S  with  the  cre- 
ditor's consent,  on  a  certain  day,  so  that  the  debtor  mi^ht  be 
again  taken  in  execution,  the  condition  was  holden  void 

The  ground  on  which  these  decisions  proceed,  being,  that 

f  Pitcher  t.  Bailey,  S  Eait,  171.  n  Clarke  v.  Clement,  6T.R.  5S6. 

g  Buxton  T.  Home,l  Show.  174.  o  Tanner  v.  Hague,  7  T.  R.420. 

h  Allanaon  ▼.  BuUcr,  I  Lev.  Sll .  Al-    p  Blackburn  t.  Stnpatt,  8  Eaat,  24a. 

lea  T.  Vinter,  T.  Jones,  SI .  q  6  T.  R.  625. 

i  1  Vent,  4.  r  Jaquet  v.  Withy,  1  T.  R.657. 

k  Baitet  y.  Salter,  2  Mod.  136.  a  Thompion  t.  Bristow,  Barnea,  206. 

1  6uda]lv.W7tlMm,2Latw.  1264.  t  Da  Coata  t.  Dayies,  1  Boa.  ft  Put. 
m  Vigeii  y.  Aldiich,  4  Bur.  24S2.  242. 


(115)  But  a  discharge  W  act  of  law,  as  under  an  insolvent  debtorV 
act,  of  one  of  several  defendants  taken  on  a  joint  ca*  sa.  has  been 
holden  not  to  operate  as  a  discharge  of  the  other  defendants.  Nadin 
V.  Battle,  5  East,  147. 
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tbe  judgment  is  satisfied  by  the  diischarge  of  the  prisoner 
(once  in  execution)  witli  the  consent  of  tbe  creditor,  the  cre- 
ditor loses  the  whole  benefit  of  his  judgnoent,  and  is  deprived 
o(  every  remedy  upon  it,  as  well  by  action  of  debt", -or  writ 
of  execution  against  the  goods*,  as  by  writ  of  execution 
against  tbe  person. 

Such  are  the  provisions  of  the  common  law :  but,  for  the 
relief  of  debtors  in  execution  for  small  debts,  it  has  been 
enacted,  by  stat.  48  Geo.  3.  c.  123.  **  that  all  persons  in  exe- 
^*  cution,  upon  any  judgment  obtained  in  any  court,  whether 
'*  such  court  be  or  be  not  a  court  of  recora,  for  any  debt  or 
'*  daoKiges  not  exceeding  twenty  pounds,  exclusive  of  the 
costs  recovered  by  such  judgment,  and  who  shall  have  lain 
in  prison  thereupon  for  the  space  of  twelve  successive  ca- 
lender months  next  before  the  time  of  their  application  to 
be  discharged,  may,  upon  application  in  term  time  to  one 
of  bis  Majesty's  superior  courts  of  record  at  Westminster, 
to  the  satisfaction  of  such  court,  be  forthwith  discharged 
out  of  custody,  as  to  such  execution  by  rule  of  court :  pro* 
vided,  1.  That  in  case  of  any  such  application  being  made 
to  be  discharged  out  of  execution  upon  a  judgment  obtained 
in  any  of  his  Majesty's  superior  courts  of  record  at  West- 
minster^  such  application  shall  be  made  to  such 'one  of 
those  courts  only,  wherein  such  judgment  shall  have  been 
obtained,  and  that  whether  the  person  so  in  execution  shall 
then  be  actually  detained  in  the  gaol  or  prison  of  the  same 
court,  or  shall  then  stand  committed  on  habeas  corpus  to 
the  gaol  or  prison  of  another  court  2.  If  any  such  dis- 
chai^e  shall  have  been  unduly  or  fraudulently  obtained 
upon  any  false  all^ation  of  circumstances,  which,  if  true« 
might  have  entitled  the  prisoner  to  be  discharged  by  virtue 
of  this  act,  such  prisoner  shall,  upon  the  same  being  made 
appear  to  the  satisfaction  of  the  courts  by  whose  order  the 
**  said  prisoner  had  been  discharged,  be  liable  to  be  again 
taken  in  execution  and  remanded  to  his  former  custody  by 
rule  of  the  same  court:  provided  also,  that  no  sheriff,  gaoler, 
or  other  person,  shall  be  liable  as  for  the  escape  of  any  such 
prisoner  in  respect  of  his  enlargement  during  such  time 
as  he  shall  have  been  at  large,  by  means  of  such  undue  dis- 
chai^ge.  3.  That  notwitbtanding  the  discharge  of  any 
debtor  by  virtue  of  this  act,  the  judgment  shall  remain  in 
force  to  all  purposes,  except  as  to  the  taking  in  execution 
the  person  of  such  debtor:  and  that  the  creditor,  at  whose 
suit  such  debtor  was  so  taken  or  charged  in  execution,  may 
take  out  all  such  execution  on  every  such  judgment  against 

jx.  Vtifcji  TrAldricby  4  Burr.  24S%.  x  Tanner  v.  Hague,  7  T.  R.  430. 
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"  the  lands,  goods,  and  chattels,  of  any  aucfa  debtor  (other 
**  than  the  necessary  wearing  apparel  and  bedding  of  him  and 
his  family,  and  the  necessary  tools  for  his  trade  or  occnpa* 
tion«  not  exceeding  the  value  of  ten  pounds  in  the  whole ); 
or  bring  any  such  action  on  any  such  judgment  against 
such  debtor  respectively ;  or  bring  any  such  action,  or  use 
any  such  remedy,  for  the  recovery  and  satisfaction  of  his 
demand,  against  any  other  person  or  persons  liable  to  satisfy 
the  same,  in  the  same  manner  (but  in  the  same  manner 
only)  as  such  creditor  otherwise  might  have  done,  in  case 
such  debtor  had  never  been  taken  or  charged  in  execution 
"  upon  such  judgment:  provided  that  no  debtor,  duly  dis- 
'^  charged  in  pursuance  of  this  act,  shall  at  any  time  after** 
**  wanls  be  taken  or  chained  in  execution  upon  any  judg- 
"  ment  herein  so  as  before  declared  to  remain  in  force,  nor 
''  be  arrested  in  any  action  to  be  brought  in  any  such  judg- 
ment,  and  that  no  proceeding  by  scire  facias,  action,  or 
otherwise,  shall  be  bad  against  the  bail  in  any  action  upon 
*'  the  judgment,  wherein  the  defendant  shall  have  been 
'*  charged  in  execution,  and  afterwards  discharged  by  virttue 
*^  of  the  provisions  of  this  act" 

If  a  prisoner  in  execution  t^  be  dischai^ged  by  die  order  of 
a  court  not  having  jurisdiction,  the  creditor  may  retake  him 
on  an  escape  warrant 

By  Stat  8  &  9  W.  3.  c.  27.  s.  7.  "  If  a  prisoner  committed 
in  execution  shall  escape  thence,  by  any  ways  or  means^ 
the  creditor,  at  whose  suit  such  prisoner  was  cbaj^ged  in 
execution,  at  the  time  of  his  escape,  may  retake  him  by 
any  new  capias  or  capias  ad  satisfaciendam^  or  sue  forth, 
any  kind  of  execution  on  the  judgment,  as  if  he  had  never. 
"  been  in  execution/* 

By  whom  the  Action  for  an  Escape  may  be  broughL'^lt  a 
writ  of  execution  be  delivered  to  the  sheriff  against  A.,  at  the 
suit  of  B.,  and  a  warrant  made  out  thereon,  and  before  the 
return  of  such  writ  A.  is  taken  in  execution,  at  the  suit  of  C«» 
and  then  escapes*,  B.  may  maintain  debt  against  the  sheriff 
for  the  escape,  although  the  party  was  not  arrested  under 
the  writ  at,  t)ie  suit  of  fi.  (116). 

So  where  A.  levied  a  plaint  in  the  sheriff*s  court  of  Lon- 

y  Anon.  Salk.  273.  lecogniMd  b^  l4tw«       %  Bralon  t^  S|»ttt»v  1  BiM;  k  Ful,  34. 
rcnce,  J.  in  Brown  y.  Compton,  ST.  ' 

R.  424. 
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(116)   If  A.  be  in  custody  of  the  sheriff,  at  the  suit  of  B.,  and  a 
ivrit  be  delivered  to  the  sheriff  at  the  suit  of  C,  the  delivery  of  the 
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don^y  against  B.,  then  in  the  Counter  in  custody  on  a  former 
plaint  levied  against  him  by  C,  and  the  sheriff  permitted  B. 
to' escape;  it  was  bolden,  that  A.  might  bring  an  action  for 
the  escape ;  for  by  entering  the  plaint,  and  charging  the  de* 
fendant  in  the  Counter,  he  is  in  actual  custody  of  the  sheriff. 

Tliis  action  may  be  maintained  by  an  executor  for  an  escape 
out  of  execution  in  the  time  of  the  testator^. 

If  the  plaintiff,  in  an  action  against  an  hundred^  is  non- 
suited, and  judgment  entered  against  him  for  the  costs,  upon 
which  he  is  taken  in  execution,  and  the  sheriff  permits  him 
to  escape,  the  hundred  may  bring  debt  against  the  sheriff  for 
the  escape. 

In  an  action  for  an  escape  of  a  prisoner  who  had  been  taken 
on  a  capias  utiagatum  after  judgment,  and  the  action  being 
brought  at  the  suit  of  the  party  only,  it  was  objected  that  it 
ought  to  have  been  tam  pro  domino  rege  quam  pro  seipso ; 
but,  the  prothonotaries  certifying  that  the  precedents  had 
been  both  ways,  the  objection  was  disallowed''. 

Against  whom  the  Action  for  an  Escape  may  be  brought*^^ 
If  husband  and  wife  are  taken  in  execution,  and  the  wife  is 
suffered  to  escape,  although  the  husband  continue  in  prison^ 
yet  an  action  will  lie  against  the  sheriff  for  this  escape^  in 
which  action  the  whole  debt  shall  be  recovered  ^ 

If  the  prisoner  returns  to  prison  after  a  voluntary  escape^, 
the  plaintiff  may  admit  him  to  be  in  execution ;  and  if  he  be 
turned  over  to  a  new  sheriff,  &c.  and  afterwards  escape,  the 
plaintiff  may  bring  an  action  against  the  new  sheriff  for  such 
escape. 

Where  a  new  sheriff  is  appointed,  bis  predecessor  ought 
to  deliver  over  (117)  by  indenture  all  the  prisoners  in  nis 
custody,  charged  with  their  respective  executions ;  and  if  he 
omit  any,  it  is  an  escape* ;  but  if  a  sheriff  die,  the  new  sheriff 

a  Jiduony.  HnmpbreyifSalk.STS.  '  Church,  D.  P.    1  Peere  Williams, 

b  Adm.  by  Holt,  C.  J.  in  Berwick  t.  693. 

Andrews,  Ld.  Rajm.  971.  e  1  Roll.  Abr.  810.  (F.)  pi.  5. 

c  Hundred  of  Lauress  y.    ■     ,  Fitzg.  f  James  t.  Pierce,   1  Ventr.    269.  in 

896.  which  the  case  of  a  sheriff  of  Essex 

d  Moore  t.  Reynolds,  Cro.  Jac  619,  in  Hob.  202.  is  denied  to  be  law. 

620— recognized  in  Throgmorton  v.  g  Adj.  in  Westby's  case,  3  R«p.  71.  b. 


writ  is  an  arrest  in  law ;  and  if  A.  escape,  C.  may  bring  debt  against 
the  sheriff  for  the  escape.     Sadk.  274.  cited  in  Bull.  N.  P.  66. 

(117)  An  assignment  of  prisoners  by  an  under-sheriff  to  the  suc- 
ceeding high-sheriff,  (thougn  not  by  indenture)  is  a  good  assign* 
ment.     Poulter  v.  Greenw(x>d,  Barnes,  367.  4to.  Ed. 

s  •  2 
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ex  necessitate  must  at  his  peril  take  notice  of  all  persons  in 
custody,  and  of  the  several  executions  wherewith  they  are 
charged  \ 

By  Stat.  3  Geo.  1.  c.  15.  s.  8.  '*  In  case  of  the  death  of  the 
high-sheriify  the  under-sheriff  shall  execute  his  office*  until 
another  sheriff  be  appointed,  and  shall  be  answerable  for 
the  execution  of  the  office  in  all  things  during  that  interval 
'*  as  the  high-sheriff  would  have  been,  if  living.*' 

The  marshal  of  the  King*s  Bench  permitted  a  prisoner  in 
execution  to  escape',  who  afterwards  returned  to  prison 
again.  The  marshal  died,  and  his  succe^tor  permitted  the 
same  person  to  escape  again.  It  was  holden,  that  the  second 
marshal  was  liable  tor  this  escape,  and  that  the  escape  per- 
mitted by  his  predecessor  did  not  discbai^  him. 

If  the  prisoner,  being  out  on  bail  \  come  and  surrender 
himself  by  entering  Reddidit  se,  in  discharge  of  his  bail  in  the 
judgeVbook,  and  the  plaintiflTs  attorney  accept  him  in  exe- 
cution, and  file  a  committitur^  the  marshal  is  not  chai^eable 
for  an  escape  without  notice,  either  by  serving  him  with  a 
rule,  or  entering  a  commiititur  also  in  his  book. 

The  bailiff  of  a  liberty  \  who  has  the  execution  and  return 
of  writs,  is  liable  to  an  action  of  debt  for  an  escape,  if  he 
remove  a  prisoner  in  his  custody  in  execution,  to  the  county 
gaol,  situate  out  of  the  liberty,  and  there  deliver  him  into  the 
custody  of  the  sheriff. 

Declaration. ^-Vt  a  prisoner  escape  in  Essex,  and  is  seen 
at  large  in  Hertfordshire,  the  venue  may  be  laid  in  Hertford- 
shire*. 

The  plaintiff  must  set  forth  in  his  declaration  the  recovery 
by  that  judgment  upon  which  the  writ  of  execution  issued, 
and  allege  that  the  judgment  is  still  in  full  force  and  unsatis- 
fied :  but  it  is  not  neojssary  to  set  forth  the  pleadings  previous 
to  the  jud^ent ;  for  it  is  but  inducement  to  the  action.  Be- 
ginning with  the  judgment,  and  stating  briefly,  ''  quod  cum 
recuperasset!*  is  sufficient. 

If  upon  a  judgment  by  an  intestate^,  his  administrator 
brings  a  scire  facias  and  has  judgment,  whereupon  a  ca.  sa. 
issues,  and  the  defendant  is  taken,  and  permitted  to  escape, 
in  an  action  against  the  sheriff  for  such  escape,  tbe  plaintiff 

h  3cl    Resolution    in    Wesby^s    case,    I  Bootbman  y.    tbe  Earl  of  Soirej,. 

3  Rep.  72.  b.  affirmed  on  error  in        2  T.  R.  5. 

Exch.  Cbr.  Cro.  Eiia.  366.  m  Walker  t.  Griffith,  M.  25  O.  2  Bidl. 

i   Lenthai  v.  Lentba),  2  Lev.  109<  N.  P.  67. 

k  Salk.  272.  n  Per   Cur.  in  Gold  and  others    y^ 

Strode,  Garth.  149. 
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may  declare  briefly  on  the  judgment  in  the  scire  facias^  with* 
out  setting  forth  all  the  proceedings  at  length. 

If  a  prisoner  in  the  custody  of  the  sheriff  ^^  is  brought  by 
habeas  corpus  before  a  judge,  and  committed  to  a  different 
(Tustody,  e.  g.  to  the  custody  of  the  marshal  of  the  Kind's 
Bench,  who  suffers  him  to  escape,  in  an  action  against  the 
marshal  for  such  escape,  it  must  be  averred  in  the  declaration, 
that  the  commitment  was  of  record,  otherwise  it  will  be  bad 
on  special  demurrer:  for  the  prisoner  is  not  in  point  of  law  in 
the  marshaFs  custody  until  the  commitment  is  entered  of  re« 
cord  (118). 

Pleadings. — ^If  the  prison  be  on  fire',  or  be  broken  o|)en  by 
the  king's  enemies^  (119)f  sod  the  prisoners  escape,  this  will 
excuse  the  sheriff;  but  it  is  otherwise  if  the  prison  be  broken 
oped  by  the  king's  subjects'  (ISO). 

If  a  prisoner  in  execution  escape  without  the  assent  of  the 
sheriff,  and  he  make  fresh  suit,  and  retake  him  before  any 
action  brought '  against  him,  this  will  excuse  him :  ,but  by 
Stat  8  &  9  W.  3.  c  37*  s.  6.  he  cannot  give  this  in  evidence, 
but  must  plead  it  specially,  and  must  likewise  make  oatli 
that  the  prisoner  made  such  escape  without  his  privity  or 
consent 

D  Wiphtman  t.  MuUeiu,  3  8tr.  1226.  r  Id.  p.  7.  cites  4  Rep.  S4.    See  alio 

KcqrniMd  in  Turner  t.  Eylei,  3  Boe.  EUiot  t.  D;  of  Norfolk,  4  T.  R.  7S9. 

ft  Pul.  461.  6  Burr.  2812. 

p  1  Rol.  Abr.  808.  (D.)  pi.  6.  8   1  Roi.  Abr.  808.  (E.)  pi.  1. 

q  Id.  pi.  6. 


(118)  It  is  not  stated  in  Strangers  report,  whether  the  party 
committed  had  been  taken  on  mesne  process  or  in  execution ;  but, 
from  a  late  case  of  Wigley  v.  Jones,  5-  East,  440.  it  appeara  that 
this  case  is  not  law,  unless  it  be  mulerstood  of  a  commitment  of  a 
prisoner  in  execution ;  for  commitments  on  a  writ  of  habet^s  corpus 
of  personiB  in  custody  on  mesne  process,  are  not  properly  capable 
of  Deing  entered  of  record,  either  by  themselves  or  as  part  ot  any 
other  record  or  proceeding. 

(119)  RoUe  (and  Dyer,  from  whom  he  cites,)  say  '*  fire  which  is 
the  act  of  God,"  which  seems  to  mean  fire  by  lightning.  See  Alsept 
▼.  Eyjes,  2  H.  Bl.  113.  in  which  Lord  Loughborough,  delirering 
the  opinion  of  the  court,  said,  that  **  as  the  law  stands,  nothing  but 
the  act  of  God  or  the  king*s  enemies  will  be  an  excuse.*' 

(120)  After  the  gaok  in  the  metropolis  were  destroyed  by  the 
rioters,  in  the  year  1780,  an  act  of  parliament  (20  G.  3.  c.  64.)  was 
passed  to  indemnify  the  gaolers  from  the  consequences  of  the  pri- 
soners escaping. 
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By  this  plea  it  must  appear,  that  the  recaption  was  before 
action  brought,  otherwise  it  will  be  bad  on  demurrer^  (1^1); 
for  if  the.part^  at  whose  suit  the  prisoner  was  in  execution, 
bring  bis  action  against  the  gaoler  for  ah  escape,  and,  after 
action  brought,  the  gaoler  retake  bim  on  fresh  suit,  this  will 
not  bar  the  action  well  attached  before*  (IM). 

If  ttie  plaintiff  in  his  declaration'  set  forth,  that  the  de- 
fendant voluntarily  suffered  J.S.  (whom  he  had  in  execution) 
to  escape,  the  defendant  may  plead  that  he  retook  him  on 
fresh  suit,  before  action  brougut,  without  traversing  the  vo- 
luntary escape  (123) ;  for  this  allegation  in  the  declaration  is 
immaterial.  The  proper  place  for  setting  it  forth,  if  necessary, 
is  in  the  replication. 

If  without  the  knowledge  of  the  gaoler  the  defendant 
escapes  ^,  and  returns  before  action  brought,  the  gaoler  may 
plead  this  in  bar*,  for  it  is  tantamount  to  a  retaking  on  fresh 
pursuit  before  action  brought  But  in  a  plea  of  subsequent 
return,  it  is  necessary  to  allege  a  detention,  and  that  it  con- 
tinued to  the  time  of  action*,  or  that  it  has  been  terminated 
by  legal  means. 

Evidence.'^To  support  this  action  the  following  proof  will 
be  necessary:  first,  an  examined  copy  of  the  record  of  the 
judgment ;  Sdly,  the  writ  of  capias  ad  satisfaciendum ;  or 
in  case  the  writ  has  been  returned,  an  examined  copy  thereof, 
and  of  the  return^ ;  5dly,  the  delivery  of  the  writ  to  the  sheriff 

t  StODehouM  V.  MulUntfSU.  873.  554.  S.  P.  Grey   ▼.   Gambler,   Hil. 

u  Harvey  v.  Reynell,  1  Rol.  Abr.  808,        8  Q. 2  Pr.  Re;-  C.  B.  199. 

9.  (£.)  pi.  a.  W.  Junes,  145.  8.  C.  z  Bonafoui  v.  Walker,  2  T.  R.  126. 

z  BoTy*s  caae,  1  Ventr.  211,  217.  adj.  a  Chamben  y.  Jones,  11  East,  406. 

on  demurrer.  b  See  Tildar  t.  Sutton,  Bull.  N.  P.  66. 
y  Chamben  v.  Garobier,  Comyn*s  R. 


(121)  From  a  MS.  note,  it  appears  to  have  been  a  special  de- 
murrer, assigning  for  cause  ^*  that  a  recaption  after  action  brought 
was  not  pleadable  in  bar.*' 

'  (122)  If  the  defendant  escapes  and  fresh  suit  is  made  after  him, 
and  he  dies  before  he  is  retaken,  an  nctton  will  lie,  and  th6  fresh 
suit  is  no  excuse  unless  he  be  retaken,  for  he  died  at  laige  out  of 
gaol,  Gilb.  Execution,  p.  85.  Edn.  1763.  cites  Popham,  186;  but 
the  case  there  is  put  by  counsel  in  argument,  and  does  not  appear 
to  have  been  adjudged;  the  proposition,  however,  scarce  requires- 
an  authority. 

(123)  Hence,  under  a  count  for  voluntary  escape,  the  plaintiff 
may  give  evidence- of  a  negligent  escape.  Bonatous  t.  Walker^ 
2  T.  R.  126.  ruled  on  th^  authority  of  Bovy*s  case. 
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must  be  proved ;  and  here  it  is  to  be  observed,  that,  where 
the  writ  oas  been  returned^  the  indorsement  of  such  return 
on  the  writ%  under  the  hand  of  the  sheriff,  will  be  sufficient 
evidence  of  the  writ  having  been  delivered  to  him.    4thly, 
A  legal  arrest  under  the  writ  must  be  proved  ;  that  is,  an  ar- 
rest either  by  the  sheriff,  or  by  the  sheriff's  officer,  acting 
under  the  authority  of  a  warrant  duly  signed  and  sealed  by 
the  sheriffs    R^ularly,  in  the  tatter  case,  the  warrant  ought 
to  be  proved ;  and  for  this  purpose  the  plaintiff  ought  to  sub- 
pcena  the  officer,  and  give  him  notice  to  produce  the  warrant, 
m  which  case,  if  it  be  not  produced,  a  copv,  or  parol  evi« 
dence  of  its  contents,  will  be  admissible.    The  officer,  when 
called  to  shew  his  authority,  is  a  witness  for  all  purposes  and 
may  be  cross  examined  as  to  the  whole  of  the  case,  although 
he  be  the  real  party  in  the  cause**.   It  will  be  proper,  however, 
to  remark,  that  this  strict  proof  of  the  authority  of  the  officer 
is  not  always  required,  for  in  one  case^  the  production  of  the 
writ,  with  the  name  of  the  officer  indorsed,  and  proof  of  the 
usage  in  the  sheriff's  office  to  indorse  on  the  writ  the  name 
of  the  officer  to  whom  the  warrant  to  arrest  is  delivered, 
coupled  with  evidence,  that  the  person,  whose  name  was  in- 
dorsed, was  the  sheriff's  officer,  was  holden  sufficient,  with- 
out the  production  of  the  warrant    But  in  Hill  v.  the  Sheriff 
of  Middlesex,  Hollas  N.  P.  C.  31 7.  7  Taunt  8.  it  was  holden 
that  an  examined  copy  of  a  writ  returned  and  filed  and  the 
indorsement  thereon,  on  which  writ  was  indorsed  the  name  of 
the  bailiff  employed  to  make  the  levy,  was  not  evidence  to 
prove  who  w'as  the  bailiff,  there  not  being  any  evidence  to 
shew  that  the  indorsement  was  made  by  tne  sheriff's  autho- 
rity.   And  in  Morgan  v.  Bridgies,  «  Stark.  N.  P.  C.  314. 
the  same  law  was  laid  down  by  Abbott,  J.    Gibbs,  C.J. 
however,  in  Hill  v.  Sheriff  of  Middlesex,  Holt's  N.  P.  C.  219. 
observed  that  it  was  the  general  practice  to  connect  the  sheriff 
and  the  officer  by  the  production  of  the  warrant,  but  although 
that  was  the  formal,  it  was  not  the  only  way,  and  that  any 
subsequent  recognition  by  the  sheriff  would  be  equivalent  to 
the  production  of  tbe  warrant    In  order  to  constitute  a  legal 
arrest  by  the  officer,  the  arrest  must  be  by  his  authonty^; 
but  it  hot  necessarv  that  he  should  be  the  hand  that  arrests, 
or  that  he  ^ould  be  in  the  presence  of  the  person  arrested, 
or  actually  in  sight,  or  within  any  prescribed  distance  at  the 


c  Blatch  ▼.  Archer,  Cowp.  63.  263.    S€e  also   Blatch    v.    Archer, 

d  Moi^an  T.  Bridget,  2  Stark.  N.  P.  C.  Cowp^  63.   and  Jonei  v.   Wood,  3 

315.  Abbott,  J.  Camp.  N.  P.  C.  226. 

«  M<Neil  V.  Perchaid,  1  £ap.  N.  P.C.  f  Cowp.  63. 
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time  of  the  arrest.  Lastly,  the  escape  must  be  proved  h)r 
shewing,  that  the  prisoner,  after  the  arrest,  was  at  lai^; 
whether  before  or  after  the  return  of  the  writ  is  immateriaL 
The  under-sheriff's  confession  of  an  escape  will  be  evidence 
of  the  fiact  < : ,  because  tlie  under-sheriff  gives  the  sheriff  a  borfd 
to  save  him  harmless,  and  therefore  such  confession  goes  in 
effect  to  chaise  himself.  To  prove  a  voluntaiy  escape  the 
party  escaping  may  be  a  witness,  because  it  is  a  thing  of 
secrecy, a  private  transaction  between  the  prisoner  and  gaolei^. 
Under  a  count  for  voluntary  escape,  the  plaintiff  may  give 
evidence  of  a  negligent  escaped 

Such  is  the  evidence  required  to  support  this  action  in 
ordinary  cases ;  but,  where  the  circumstances  under  which 
the  party  has  been  arrested  are  of  a  more  complicated  na- 
ture^  and  the  declaration  more  special,  other  proof  will  of 
course  be  necessary^ :  as  if  the  oebtor,  being  in  the  county 
gaol,  was  charged  with  a  writ  of  execution,  by  lodging  it  with 
the  sheriff,  it  will  be  necessary  to  prove  the  fidct  of  his  so 
being  in  custody  ^ 

In  debt  for  an  escape** ;  where  the  party,  who  bad  been 
taken  in  execution  by  the  sheriff,  was  afterwards  brought  up 
by  habeas  corpus^  and  committal  to  the  custody  of  the  mar- 
shal of  the  King's  Bench^  the  declaration  allegjed,  that  the 
prisoner  was  brought  by  habeas  corpus  before  a  judge  of  the 
King's  Bench,  and  by  him  committed  to  the  custody  of  the 
marshal,  **  as  by  the  said  writ  of  habeas  corpus,  and  the  said 
commitment  thereon,  now  remaining  in  the  said  court,  more 
fully  appears.*'  It  was  holden,^  that  the  production  of  the 
writ  ot  habeas  corpus^  with  the  commitment  of  the  judse 
indorsed  thereon,  but  which  appeared  to  have  been  brouj^ 
from  the  office  of  the  marshal,  but  had  not  been  filed  of  re^ 
curd  in  the  court,  was  not  sufficient  to  support  this  all^tion : 
for,  admitting  it  not  to  be  necessary,  that  the  commitment 
should  be  of  record,  in  order  to  entitle  the  plaintiff  to  the 
action,  yet  the  plaintiff  having  averred  a  commitment  of  re* 
cord,  he  was  not  at  liberty  to  prove  any  other  species  of  com** 
mitment ;  for  the  commitment,  though  matter  of  inducement, 
was  material,  and  the  tatter  part  of  the  averment,  **  now  re- 
maining in  the  said  cour^    was  not  capable  of  being  se- 

f  Yabedey  t.  Doble,  Ld.^Raym.  190.  k  Peake's  Evid  392. 

See  the  remaikt  of  Lawrence,  J.  on  1  See  stat.  8  &  9  W.  3.  c.  87.  t.  &. 

this  caae  in  Drake  ▼.  8/ket.  7  T.  R.  ante,  p.  02S,  3. 

113.  m  Tiiracr  t.  Ejrles,  3  Bos.  and  Pul.  459. 

k  R.  V.  Wardaa  of  the  Heet,  Salk.  IfSS.  See  Banu  ▼.  E;]rlet|  2  Moon,  (C.  P.) 

Bull.  N.  P.  67.  5S1. 
i  Bonafout  t.  Walker,  2  T.  R.  136. 
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parated  from  the  former  part,  or  treated  as  an  immaterial  or 
distinct  averment  (124). 

If  the  plaintiff  declare  that  he  had  J.  S.  and  his  wife  in 
execution ■,  and  that  the  defendant  suffered  them  to  escape, 
and  the  jury  find  specially  that  the  husband  only  was  taken 
in  execution,  (it  being  a  debt  due  from  the  wife  before  co- 
verture) and  that  he  escaped,  the  plaintiff  shall  have  judg- 
ment, for  the  substance  of  the  issue  is  found  (125). 

If  the  defendant  plead  no  e8cape%  be  cannot  give  in  evi- 
dence no  arrest,  for  the  plea  admits  an  arrest 


X.  Of  $he  Statutes^  and  general  Rules^  relative  lo  Actions 

founded  on  penal  Statutes. 

Of  the  time  within  which  Actions  on  Penal  Statutes  must 
he  hrought. — By  stat  31  Eliz.  c.  5.  s.  5.  '*  All  actions  brought 
"  for  any  forfeiture  upon  a  penal  statute,  whereby  the  for« 
feiture  is  limited  to  the  king  only,  shall  be  brought  within 

n  Robert! T. Herbert,  1  Sidf.6.  o  BoU.N.P.Sr. 


«« 


(124)  A  diflferent  rule  holds,  where  an  actioii  is  brought  for  an 
escape  after  a  commitmeDt  on  a  habeas  corpus,  of  a  person  arrested 
on  mesne  process ;  there  the  **  ptout  patet  per  reoordum  remain- 
ing in  the  court,*'  may  either  be  rejected  as  surplusage,  on  the 
ground  of  such  commitments  not  being  records,  nor  capable  of 
becoming  so ;  or,  if  considered  as  quasi  of  record,  the  allegation  is 
sufficiently  proved  by  the  production  of  the  writ,  with  tne  com- 
mittitur  annezed  by  the  clerk  of  the  papers  of  the  King*s  Bench 
Prison,  with  whom,  as  servant  of  the  marshal,  such  papers  are 
usually  deposited.     Wigley  v.  Jones,  5  East,  440. 

(125)  In  debt  for  an  escape  against  the  marshal,  it  was  alleged, 
that  the  prisoner  was  surrendered  to  him  at  the  chief  justice's 
chambers  m  the  parish  of  St.  Bride's,  wbereas  it  appeared  upon 
evidence,  that  it  was  in  the  parish  of  St.  Dunstan.  But  the  judges 
held  it  well  enough,  this  beine  debt,  and  the  surrender  [not  the  place 
of  the  surrender]  being  the  only  thins  material,  and  that  it  differed 
from  trespass,  where  eveiy  part  of  the  declaration  was  descriptive. 
Gates  V.  Machen,  Str.  5d5.  at  Nisi  Prius,  in  Middlesex,  coram 
Fortescue  and  Raymond,  justices. 


■ 
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'*  two  years  next  after  the  offence  committecL  And  all  ac- 
tions brought  for  any  forfeiture  upon  a  penal  statute,  (ex- 
cept the  statutQ  of  tillage)  the  benefit  whereof  is  limited  to 
the  king  and  the  prosecutor^  shall  be  brought  within  one 
year  after  the  offence  committed ;  and,  in  default  thereof, 
the  same  shall  be  brought  for  the  king,  at  any  time  within 
two  years  aft^r  that  year  ended.  And  if  any  action  shall  be 
brought  after  the  time  before  limited,  the  same  shall  be 
void.  Provided  <*,  that,  where  a  shorter  time  is  limited  by 
any  penal  statute,  the  action  shall  be  brought  within  that 

"  time" 

It  is  to  be  observed^i,  first,  that  this  statute  extends  to 
all  actions  brought  upon  penal  statutes,  whereby  the  for- 
feiture is  limited  to  the  king,  or  to  the  king  and  the  party, 
whether  made  before  or  since  the  statute^    ^^j/*  ^^^^y  offence 

f)rohibited  by  any  penal  statute  be  also  an  offence  at  common 
aw,  the  prosecution  of  it  as  an  offence  at  common  law  is 
not  restrained  by  this  statute,  ddly.  The  defendant  may 
take  advantage  or  this  statute,  on  the  general  issue,  and  need 
not  plead  it  4thly,  It  is  said,  that  the  party  grieved  is  not 
within  this  statute',  but  may  sue  as  before  (I^). 

On  a  ca0e  reserved*,  it  appeared  that  an  action  of  debt  was 
brought  on  Stat.  6  Ann*  c  14.  by  a  commoQ  informer,  against 
the  defendant,  for  winning  a  sum  of  money  of  J.  S.  at  cards. 
The  money  was  lost  and  paid  Ilth  March,  1737,  and  the 
original  not  sued  out  until  Mich.  1762.  The  court  of  C.  B. 
held  it  a  case  within  stat  31  Eliz. ;  for  such  iiction  would 
have  been  within  stat  7  H.  8.  c  3/  and  the  3L  Eliz.  was 
made  to  narrow  the  time  given  by  that  statute,  and  therefore 

p  S.  6.  ■  Lookup   ▼.    Sir    T.    Frederick,   M. 

q  7^dd>  Pac.  15.  6  6.  3.  Bull.  N.  P.  195. 

r  Noy,  71 .  Tidd*i  Ptac.  2d  edit  15.  t  Repealed  bj  31  EUs.  e.  5.  ft.  7. 


(126)  Sec  Buller's  N.  P.  105,  S.  P.  who  (Citcs  Carth.  232.  and 
Ld.  Raym.  78.  The  case  thete  cited  was  this ;  an  action  qui  tarn 
was  brought  in  lB.  1^  by  bill,  on  stat.  23  H.  6.  c.  15.  (by  which  a 
penalty  <?  £40  is  given  to  the  king  and  £40  to  party  grieved  or 
common  informer)  by  a  common  informer  against  a  mayor  for  a 
false,  return  of  a  bnreess  to  serve  in  parliament :  it  app^ared^  hy  the 
record,  that  the  bill  wtfi  not  ftied  within  a  year  after  the  offenoe 
committed.  After  judgment  for  the  plamtifF  in  B.  R.a  it  was  re-> 
solved,  on  error  in  the  Etdlie^uer  Ofatabir,  hy  the  majority  of  the 
jtidges,  that  where  the  whdte  penalty  is  gifen.to  the  ikiformer,  the 
stat.  31  Eliz.  does  not  extend' to  it;  beottne  it  is  not  -  within .  the 
^ords  of  the  act,  and  penal  acts  are  not  extendible  by  eqaity.— 
Cullifoni  v.  Blandford,  Carth.  232.  Ld.  Raym.  78. 
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could  never  mean  to  leave  any  actioDs.  unrestained  in  time : 
the  latter  part  of  the  clause  must  therefore  be  construed  to 
extend  to  them. 

The  suing  out  a  laiitai  is  a  suflicient  commencement  of  the 
suit  to  save  the  limicatioD  of  time,  in  an  action  for  the  penalty 
forfeited  by  the  statute". 

In  actions  brought  on  penal  statutes,  it  is  incumbent  on 
the  plaintiff  to  shew  that  the  action  was  commenced  within 
the  limited  time  (127);  in  some  cases  this  will  appear  by 
the  nisi  prius  record,  but  where  this  does  not  appear,  the 
plaintiff  must  be  prepared  to  prove  it  by  the  production  of 
the  writ  (128).      In  general,  it  will  be  sufficient  for  the 

II  Hardyman  v.Whittaker,  M.32.  6.2.       judges  in  Cullifoid    t.    Blandford, 
B.  R.  2  East's  R.  574.  q.  P^  Cur.        Garth.  233. 
recopaizing  the  opinion  of  the  three 

(127)  So  where  a  statute  directs  that  an  action  shall  not  be 
brought  until  aJfUt  a  certain  time,  the  plaintiff  must  shew  that  the 
action  was  not  commenced  until  after  the  expiration  of  that  time. 
By  stau  2  G.  2.  c  23.  s.  23.  it  is  enacted,  <*  that  an  attorney  shall 
not  commence  any  action'  until  a  month  after  the  delivery  of  his 
bill."  In  an  action  brought  in  C.  B.  by  an  attomev  for  the  reco- 
very of  his  fees,  it  appearejd  in  evidence  that  the  bill  was  delivered 
on  the  30th  September,  1797,  and  the  record  was  entitled  of  Hil. 
Term.  1798.  The  plaintiff  did  not  produce  the  writ,  but  relied  on 
the  production  of  tne  record.  On  the  part  of  the  defendant  it  was 
objected,  that  although  a  K1ng|s  Bench  record,-  in  which  the  dMr  is 
stated  in  the  memorandum,  might  be  taken  as  a  good  firmd  jacu 
evidence  at  nisi  prius  of  the  time  at  which  the  action  was  com- 
menced, yet  a  record  in  the  court  of  Common  Pleas  could  not; 
because,  such  record  beginning  with  theplacita.oC  thel^rmonly, 
there  was  not  any  thing  from  which  the  day,  on  which  the  action 
was  commenced^  could  be  inferred.  But  the  court  of  C.  B«  over- 
ruled the  objection.  Eyre,  C.  J.  observing,  that  the  record  was 
prtmd  fack  evidence  of  the  action  being  propedy  comaienced,  and 
that  it  was  incumbent  on  the  defendant  to  disprove  it  by  a  copy  of 
the  writa    Webb  v.  Pritchett,  1  Bos.  and  PuU  263« 

(128)  In  debt  on  the  stat.  against  usury,  the  plaintiff  having 
proved  the  offence,  it  was  objected,  on  the  part  of  the  defendant, 
that  it  did  not  appear  by  the  record  that  the  action  was  ciMnmenced 
within «  year;  and  on  the  plaintiff's  counsel  then  offering  to  {»ro* 
duce  the  writ,  it  was  contenoed,  on  the  otb^r  side,  that  it  was  too 
late  to'ffive  this  evidence  after  the-  objection  was  made ;  and  jthough 
that  indulgence  was  allowed  in  a  civil  action,  yet  it  was  not  proper 
or  usual  tn  a  p^nal  actios.  Lord  Kenyon,  C.  J.  overruled  the 
objection,  being  of  opinicMi,  that  it  was  competent  to  the  plaintiff  to 

Srove  the  commencement  of  the  suit  at  any  stag^  of  the  cause, 
[aughan  q.  t.  v.  Walker,  Peake's  N.  P.  C.  163. 
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plaintiff  to  shew  that  a  writ,  which  will  warrant  the  declara- 
tion, was  sued  out  in  proper  time,  without  shewing  such 
writ  to  have  been  served  or  returned '.(129).  And  this  rule 
holds  even  where  the  declaration  has  not  been  filed  within 
two  terms  (130)  after  the  writ  sued  out,  provided  it  was 
filed  within  a  year  after.  But  where  two  or  more  writs  have 
issued,  it  must  appear  that  the  writ  on  which  the  plaintiff 
has  declared,  was  a  continuation  of  the  first  writ^,  which 
can  be  done  only  by  shewing  that  the  first  writ  was  returned ; 
for  until  the  first  M^rit  is  returned^  the  court  is  not  in  posses- 
sion of  the  cause,  so  as  to  award  an  alias  or  pluries. 

By  Stat  t2l  Jac.  1.  c.  4.  s.  I.  "  All  offences  against  any 
^*  penal  statute,  for  which  any  common  informer  may 
**  ground  a  popular  action,  bill,  plaint,  suit,  or  information, 
**  before  justices  of  assize,  justices  of  niift  prius  or  gaol  de- 
livery, justices  of  oyer  and  terminer^  or  justices  of  peace 
in  their  general  or  quarter  sessions^  shall  be  recommenced » 
sued,  prosecuted,  tried,  recovered,  and  determined  by 
way  of  action,  plaint,  bill,  information,  or  indictment, 
berore  the  justices  of  assize,  &c.  of  every -county,  city, 
&C.9  having  power  to  determine  the  same,  wherein  such 
*'  offences  shall  be  committed,  in  any  of  the  courts,  &c. 
**  aforesaid  respectively;  and  the  like  process  shall  be. as 
**  in  actions  of  trespass  vi  et  armis  at  common  law;  and  all 
**  informations,  actions,  bills,  plaints,  and  suits,  commenced, 
**  sued,  &C.,  by  the  attorney  general,  or  other  ot&cer^  or 

X  PuwDi  T.KiBg,7T.R.6.  /  Hinii  q.  t.  ▼.  Woolfocd,  6  T.  R.  617. 
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(129)  So  when  a  writ  is  inducement  only  to  the  action,  the 
taking  out  the  writ  may  be-  proved  without  anv  copy  of  it,  because 
possibly  it  might  not  be  returned,  and  then  it  is  no  record ;  but  • 
where  the  writ  itself  is  the  gist  of  the  action,  a  copy  from  the  re- 
cord must  be  produced  apeeably  to  the  rule,  that  the  best  evidence 
of  which  the  nature  of  the  thing  is  capable,  must  be  adduced ; 
and  the  writ  cannot  become  the  gist  of  the  action  until  it  is  returned. 
Gtlb.  Uw  of  f  vid.  ed.  1761.  p.  21.  Bull.  N.  P.  234.  Peake*s 
Evid.  2d.  edit.  p.  50,  51. 

(130)  By  the  general  rules  of  law,  a  plaintiff  must  declare  against 
a  defendant  within  12  months  after  the  return  of  the  writ;  but  by 
the  rules  of  the  court  of  B.  R.,  if  the  plaintiff  do^  not  deliver  his 
declaration  within  two  terms  after  such  return,  the  defendant  may 
sign  judgment  of  non  pros.  If,  however^  the  defendant  omits  to 
sign  such  judgment,  the  plaintiff  may  deliver  his  declaiation  at  any 
time  within  the  year.  Worley  v.  Lee,  2  T.  R.  112.  Penny  v« 
Harvey,  3  T.  R.  123.     Sherson  v.  Hughes,  5  T.  R.  35. 
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"  common  infonDer,  in  any  of  the  king's  courts  at  West- 
*'  minster,  for  any  of  the  said  offences,  penalties,  or  for* 
"  feitures,  shall  be  void."  And  by  s.  2.  "  The  offence 
shall  be  alleged  to  have  been  commitled  in  the  county 
where  such  offence  was  in  truth  committed  :  and  if,  on  the 
general  issue,  the  plaintiff  or  informer  shall  not  prove  the 
**  offence^  and  thai  the  same  was  committed  in  the  county  t« 
*/  which  it  is  laid^  the  defendant  shall  be  found  not  guilty.** 
By  the  3d  section  it  is  enacted,  **  that  no  officer  in  any 
**  court  of  record,  shall  receive,  file,  or  enter  of  record,  any 
*'  information,  bill,  &c.  grounded  upon  a  penal  statute,  until 
**  the  informer  has  fir8t_ taken  an  oath,  ^hich  shall  be  en- 
^*  tered  of  record,  before  some  of  the  judges  of  the  courts 
*'  that  the  offence  was  not  committed  in  any  other  county^ 
**  than  where,  by  the  said  information,  bill,  &c..  the  same  is 
'<  supposed  to  have  been  committed,  and  that  he. believes  in 
*'  conscience,  that  the  offence  was  committed  within  a 
year  before  the  information  or  suit,  within  the  same  coun- 
ty.'* By  the  4th  section,  defendants  are  permitted  to  plead 
the  general  issue,  not  guilty,  or  nil  debet^  and  give  the  special 
matter  in  evidence.  By  the  5th  section,  several  statutes  now 
obsolete,  e.  g.  the  statute  against  popish  recusants,  and  ac- 
tions for  maintainance,  &c.  are  exempted  from  the  operation 
of  this  act. 

With  respect  to  this  statute,  it  is  to  be  observed,  Ist  I'hat 
it  does  not  extend  to  subsequent  penal  laws* ;  consequently, 
in  an  action  founded  on  stat  12  Ann.  c.  16.  against  usury,  it 
is  not  necessary  that  there  should  be  an  afiidavit  that  the  of« 
fence  was  committed  in  the  county  where^  apd  within  a  year 
before,  the  action  was  brought*  (131).    2dly,  Wherever,  by 

%  Hicki*!  case,  Salk.  373.  R.  ▼.  Oalle,  Robson,  dted  in  Garland  ▼.  Burton, 

aalk.  372.  Ld.  Raym.  370.    Harrii  Andr.  292. 

q.  t.T.  Renny,  cited  in  French  q.t.  a  Frencti  ▼.  Coxon,  Str.  1081. 
T.  Cozon,  Str.  1081.    Metaenger  ▼. 
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(131)  An  opinion,  however,  seems  to  have  prevailed,  that,  where 
a  subsequent  statute  gives  a  pbpular  action,  the  venue  must  be  laid 
in  the  proper  county  within  the  equity  of  21  Jac,  1.  c.  4«  The 
only  authority,  of  which  I  am  aware,  for  this  position,  u  a  dictum 
of  Holt,  C.  J.  in  Hicks*8  case,  Salk.  373.  adopted  in  Bull.  N.  R  196. 
The  following  note  of  French,  q.  t.  v.  Cozon,  (cited  in  Wynne  ^ 
Belman,  5  Taunt.  754.)  which  is  fuller  than  that  in  Strange,  may 
tend  to  remove  the  doubts  which  have  arisen  on  this  point:  This 
was  an  action  brought  i^inst  the  defendant  on  the  12  A.  st.  2. 
c.  16.  against  usury.  A  motion  was  made  to  stay  the  proceedings 
for  irre^larity,  because  there  was  not  an  affidavit  annexed  to  the 
declaration,  as  is  required  by  stat.  21  Jac.  1.  c.  4.  s*3«     Qut  for 
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any  act  in  force  at  the  time  when  this  statute  passed,  the  in- 
former might  bare  sued  by 'action,  bill,  plaint,  suit,  or  infor- 
mation, in  the  inferior  courts,  as  well  as  in  the  courts  at 
Westminster,  he  is  now  confined  to  sue  in  the  former;  but 
as  the  statute  does  not  give  any  new  jurisdiction  to  the  infe« 
rior  courts  \  the  party  may  still  sue  in  the  courts  at  West- 
minster, for  all  penalties,  which  could  not,  before  the  passing 
of  that  statute*  have  been  recovered  in  the  inferior  courts. 
Hence,  an  informer  may  bring  an  action  of  debt  in  the 
courts  at  Westminster^,  on  the  stat  1  Jac.  c.  22.  s.  14. 
for  the  recoveiy  of  the  penalties  for  selling  leather,  which  has 
not  been  searched  and  sealed;  because  this  statute'  gives  no 
jurisdiction  to  the  inferior  courts  to  distribute  the  penalties, 
bat  only  to  inquire  of  the  premises ;  which  inquiry  means  in 
their  accustomed  manner,  namely,  by  indictnient  or  present- 
ment at  common  law.    idly^  This  statute  applies  fx>  those 

b  8m  R.  T.Q«Ue,C«rtli.  406.  and  Oar.  c  Shipmaa,  q.  t.  t.  Heobett,  4  T.  R. 
land,  q.  t.  V.  Butoo,  Str.  1 103.  Aiidr.  109.  R.  t.  Fentis,  H.  37  G .  3.  Exch . 
291.  a.  C.  1  Wmt.  Samid.  312.  c.  n.  (1)  S.  P. 

d  See  I.  50. 


the  plamtifF  it  was  insisted,  that  the  21  Jac.  1.  |lid  not  eitend  to 
subsequent  penal  laws,  and  Harris^  q.  t.  v.  Ravney,  E,  7G.  2. 
B.  R«  was  cited,  which  was  an  action  commenced  on  stat  22.  and 
23  Car.  2.  c.  19.  iot  selling  cattle  alive,  &c.,  and  on  motion  to  set 
aside  the  nroceedings  for  want  of  an  affidavit,  it  was  holden,   that 
the  stat  2i  Jac.  1.  did  not  extend  to  subsequent  penal  laws.     Per 
Leet  C.  J.    In  I  Salk.  372,  3.  it  was  lolemnly  detennined,  that  the 
21  Jsic.  1»  did  not  exiend  to  subsequent  penal  laws:  and  that   has 
prevailed  ever  since,  whatever  the  private  opinion  of  Holt  tlven 
was.     So  that  offences  created  by  subsequent  statutes  must  be  go- 
verned by  the  directions  tbevein  given*  as  to  the  remedies  upon 
them,    ^d  though  an  action  brought  on  the  st.  12  Ajul  most  be 
laid  in  the  county  where  the  offence  was  committed^  yet  this  is  by 
the  directions. of  that  statute  ;  and  it  has  never  been  usual  to  annex 
an  aflklavit  to  the  proceedings.    Pftge,  Probyn,  and  Chappel,  Js. 
of  tbe  same  opinion.     So  the  rule  to  set  aside  proceedings  tor  irre- 
gularity was  discharged,  by  the  opinion  of  the' whole  court     Since 
the  foregoing  note  was  written  it  has  been  determined  that  the  stat. 
31  Bliz.  c.  5.  s.  2.  extends  to  subsequent  staijutes.  and  by  that  sec« 
ti6n  it  is  required  that  the.  venue  shall  be  laid  in  the  proper  county. 
The  question  arose  upon  the  pilot  act,  52  Geo.  3.  c.  39.  Barber,  q.  t. 
▼.  Tilson,  3  M.  &  S.  429.    And  in  Whitehead  v.  Wynn,  5  M  and 
S.  427.  it  was  holden  that  the  31  Eliz.  c.  5..  extends  to  offences  of 
omission  as  well  as  commission,  and  consequently,  that  in  an  action 
Ota  the  stat.  43  Geo.  3.  c.  84.  for  non-residence,  the  venue  must  be 
laid  in  the  proper  county* 
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penal  statutes  only,  on  which  proceedrogs  may  be  had  before 
the  justi'ces  of  assize,  justices  of  the  peace%  tec. 

By  Stat  18  Cliz.  c.  5.  s,  I.  (made  perpetual  by  statute 
27Eliz.  c.lO.)  "  Every  informer,  upon  any  penal  statute, 
"  shall  sue  in  proper  person,  or  by  his  attorney."  Hence  an 
infant  cannot  be  a  common  informer;  for  he  must  sue  by  pro^ 
chein  amy  or  guardian  ^ 

By  the  3d  section  of  stat.  18  Eliz.  *•  No  informer  shall 
compound  with  any  person  that  shall  oifend  against  any 
**  penal  statute,  for  an  oflfence  committed,  but  after  answer 
made  in  court  to  the  suit,  nor  after  answer,  but  by  onler 
or  consent  of  the  court"  (13S).  This  statute  xextends  to 
suits  by  common  informers  only  ',  and  not  to  those  by  party 
ffrievedi  it  extends  however,  as  it  seems^  to  subsequent 
^na!  statutes,  as  well  as  to  those  which  were  in  being  when 
it  was  made. 

A  common  informer  cannot  sue  for  a  less  penalty  than  the 
statute  gives  * ;  if  he  do,  though  he  has  a  verdict,  judgment 
will  be  arrested  :  e.  g.  if  a  common  informer  were  to  sue  for 
the  single  value  of  money  won  at  play,  the  statute^  givino*  the 
treble  value.  ^ 

The  exceptions  in  the  enacting  clause  of  the  statute,  which 
creates  the  oflfence,  must  be  u^atived  by  the  plaintiflT  in  his 
declaration* ;  but,  if  there  be  a  separate  proviso,  although  in 
the  same  section",  that  need  not  be  negatived  in  declaration, 
but  is:  matter  of  defence,  and  the  other  party  must  shew  it  to 
exempt  himself  from  the  penalty. 

Of  the  Pleas  to  Actions  founded  on  penal  SiatuUs.^^To  an 
action  founded  on  a  penal  statute,  not  guilty,  or  nil  debet,  are 
good  pleas".  A  saving  proviso  may  be  given  in  eviden(4  on 
the  general  issue;  because,  if  the  party  is  within  the  proviso, 
he  is  not  guilty  on  the  body  of  the  act  on  Which  the  action  is 
founded  ;  but  another  statute,  whereby  the  defendant  is  ex* 

c.  Leigh  v.K«Dt^T.R.3es.  I  Caniiiiwham  v.  Bennet.  T   1  O  i 
f  Maggi  T.  £lUi,  M.  25  G.  2.  B.  tt.        C.B.BiiLN.P«  196. 

Bull.  N.  P.  196.  and  MS.  ,  k  9  Ann.  c.  14. 

j^.iPngfaeaiTi  cue,     3L«od.    116.    3  1  %>ieKs  ▼.  Parker,  1  T.  R.  Ui 

Hawk.  P.  C.  379.    See  «1m  t.  6.  of  m  ttteel  t;  Sibitb,  1  B.  ^  A  94. 

the  Ftatute.  n  Bull.  N.  P.  197.'citei  Hob  21& 
h  He's  case,  ttutt:  35. 


(132)  The  court  will,  on  application  being  made,  give  the  defend- 
ant liberty  to  pay  tl>e  pcnaJty  into  court  with  cosU.     Walker  v.  Kin^ 
T.  31  G.  2.  Br.    Bull.  N.  P.  197.  and  MS&    For  th4s  manner  in 
which  application  to  the  court  must  be  made,  and  at  what  time  m^ 
Tidd's  Pr.  2d  ed.  p.  470.  3d.  ed.  p.  500.  «  ,  « 


640  DEBT. 

• 

empted  or  dischai^^ed  from  the  penalty^  must  be  pleaded^  and 
cannot  be  given  in  evidence  on  the  general  issue*.  So  a 
recovery  in  another  action  for  the  same  offence,  cannot  be 
given  in  evidence  on  nil  debet*,  but  must  be  pleaded  spe- 
cialljy  in  order  to  give  the  plaintiff  an  opportunity  of  reply- 
ing nultiel  record,  or  that  it  was  a  fraudulent  recoveiy ;  and 
ill  pleading  this  plea»  care  must  be  taken  to  set  forth  that  the 
plaintiff  in  the  other  action  had  priority  of  suit ;  otherwise  the 
plea  will  be  bad  on  demurrer^. 

To  this  plea  of  a  prior  recovery'  the  plaintiff  may  reply 
that  the  recovery  was  had  by  covin ;  and  if  the  covin  be 
found,  the  plaintiff  shall  recover,  and  the  defendant  shall  be 
imprisoned  for  two  years. 

No  release  of  any  common  person  shall  be  available  to  dis- 
chai^  a  popular  action.  The  defendant  cannot  plead  several 
matters  to  an  action  on  a  penal  statute' ;  because  the  stat. 
4  Ann.  c.  16.  (which*  enables  defendants  to  plead  several 
matters)  contains  a  proviso  that  nothing  in  the  said  act  shall 
extend  to  actions  on  any  penal  statute. 

By  Stat.  $7  6.  3.  c.  29.  a  parishioner  is  a  competent  witneaa 
to  prove  an  offence  within  the  parish,  although  the  penalty 
or  part  thereof  is  given  to  the  poor  of  the  parish,  provided 
the  penalty  or  penalties  to  be  recovered  do  not  exceed  20/. 

Of  the  Ftffttr«.— By  stat  $4  G.  2.  c.  18.  s.  3.  (reciting  that 
by  stat  4  Ann.  c.  16.  s.  6.  it  was  enacted,  fhat  every  venire 
facias  for  the  trial  of  any  issue  in  any  action  or  suit,  in  tbe 
king^s  courts  of  record  at  Westminster,  should  be  awarded 
out  of  the  body  of  the  county,  but  with  a  proviso*  that  no- 
thing  in  the  said  act  should  extend  to  any  action  or  informa- 
tion upon  any  penal  statute,  and  that  such  a  proviso  had  been 
found  inconvenient,)  it  is  enacted,  that  every  venire  facias 
for  the  trial  of  any  issue  in  any  action  or  information  upon 
any  penal  statute,  in  the  king's  courts  of  record  at  Westmin- 
ster, in  the  counties  palatine  of  Lancaster,  Chester,  and  Dur- 
ham, and  Wales,  shall  be  awarded  of  the  body  of  the  proper 
county  where  such  issue  is  triable. 

The  proviso  in  the  stat  16  &  17  Car.  9.  c  8.  s.  2.  that  thia 
act  shall  not  extend*  to  any  action  or  information  on  any  pe- 
nal statute,  must  be  understood  of  popular  actions  and  intor- 

o  Gilb.  Erid.  6.  ■  Heyrick  t.  Foster,  4  T.  R.  701. 

p  Bredon  q.  t.  t.  Haiman,  E.  12  G. fS.  t  Sees.  4. 

C.  B.  London  aittings,  Eyre,  C.  J.  ii  See  the  7th  sectioii  of  4  Ann.  c.  16. 

Str.701.  z  Sewel  ▼.  Edmonton  Hundred,  B.  7 
q  Jackson  t.  GisUnf,T.  15  G.  S.BnlL        G.  1.  C.  B.  Bull.  N.  P.  197.    Lotd 

N.P.  197.  Kinf*sMS.331.S.C. 

r  6tai.4H.7.c.4. 
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matlons,  and  not  of  remedies  given  by  statute  to  the  parties 
grieved. 

In  an  action  on  a  penal  statute  ^^^  it  was  moved  by  the  de- 
fendant that  the  plaintiff  should  give  security  to  pay  the  costs, 
upon  affidavit  that  he  was  a  poor  man.  But  the  cpurt  refused 
the  motion ;  for  the  statute  having  given  him  power  to  sue»  it 
is  a  debt  due  to  him  ;  but  if  it  appeared  that  the  action  was 
brought  in  a  feigned  name,  they  would  oblige  the  real  prose- 
cutor to  give  security. 

The  court  will  grant  a  new  trial,  after  verdict  for  defendant, 
in  a  penal  action,  on  account  of  a  mistake  or  misdirection  of 
the  judge  * :  but  where  the  case  is  properly  left  to  a  juiy,  al- 
though they  should  draw  a  wrong  conclusion,  the  court  will 
incline  against  disturbing  the  verdict. 


XL  Debt  on  Stat.  9  G.  2.  c.  24. — Bribery  at  Elections — 
Provisions  of  the  Statute^Stat.  49  G.  3.  c.  118>— 
Declaration.'^Evidence'^Stat*  7  i  S  W.  3.  c.  4.— 
Treating  Act. 

Where VEU  a  person  is  bound  by  law  to  act  without  any 
view  to  his  own  private  emolument,  and  another,  by  a  cor- 
rupt contract,  engages  such  person,  on  condition  of  the  pay- 
ment or  promise  of  money,  or  other  lucrative  situation,  to 
act  in  a  manner  which  Ae  shall  prescribe,  both  parties  are,  by 
such  contract,  guilty  of  bribery*. 

There  are  not  any  traces  either  of  action  or  prosecution  for 
bribery  in  elections  of  members  of  parliament,  in  the  annals 
of.  Westminster-hall ^  until  after  the  legislature  inflicted 
particular  penalties  for  this  kind  of  bribery  by  stat  2  6.  2. 
c24. 

Informations  for  this  offence  were  not  granted  until  abput 
the  time  of  the  general  election  in  1764 ;  and  the  first  case  in 
which  an  information  at  common  law,  for  this  offence,  was 
prosecuted  with  effect,  was  the  case  of  K.  v.  Pitt,  T.  2  6. 3. 

y  Shinley  v.  RoberU,  BuU.  N.  P.  19S,  7.    a  2  Doug.  Gontror.  Electioiif ,  400. 
X  WilMm  V.  Raitall,  4T.  R.  753.  Cal-    b  lb. 
cnft  ▼.  Gibbt,  6  T.  R.  19.  S.  P. 

T  t 


64«  DEBT. 

B.  R.  Burn  1335. 1  Bl.  R*  380.  S.  C  (139).  From  the  nature 
of  this  work,  the  following  remarks  wilP  necessarily  be  con- 
fined to  Stat  2  6. 2.  c.  24. 

]^  the  7th  section  of  this  statute^,  it  is  enacted,  ''  That 
if  any  person  having  or  claiming  to  have  a  right  to  vote  in 
the  election  of  any  member  or  members  to  serve  for  the 
commons  in  parliament,  shall  ask,  receive,  or  take  any 
money,  or  other  reward,  by  way  of  gift,  loan,  or  other  de- 
vice; or  agree  or  contract  for  any  money,  gif^  office,  em- 
ployment, or  other  reward,  to  give  his  vote,  or  to  refuse 
or  to  forbear  to  give  his  vote,  in  any  such  election,  or  if  any 
person  by  himself,  or  any  person  employed  by  him,  shall, 
hy  apy  gift  or  reward,  or  by  any  promise,  agreement,  or. 
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(133)  In  this  case,  the  defendant  having  been  convicted  and 
brouzht  up  for  judraent,  a  doubt  was  raised  as  to  the  iudgmoit 
which  the  court  could  or  ought  to  give ;  the  time  limited  for  prose- 
cution, W  Stat*  2  G.  2.  c.  24.  s.  11.  (viz.  two  years)  not  having  ex- 
pired. The  court  (after  consideration)  ordered  the  defendant  to  be 
imprisoned  for  a  short  term,  observing,  that  in  inflicting  this  punish- 
ment they  had  paid  reeard  to  the  circumstance  of  the  limited  time 
for  prosecuung  upon  the  statute  not  being  expired. 

The  definitions  on  the  subject  of  bribeiy  in  Sir  E.  Coke,  Haw- 
kins, and  other  writers,  on  the  pleas  of  the  crown,  extend  to  the 
corruption  of  peisons  in  judicial  offices  oaly.    Mr.  Douglas  ascribes 
the  silence  of  these  writeis  on  the  subject  of  bribery  at  elections  of 
membeiB  of  parliiment,  to  tear  on  the  pail  o£  the  judgea  -^ai  the 
time  when  this  species  of  bribery  first  prevaile^)  that  by  •ex9rpii4i^' 
a  jurisdiction  over  this  offence,  they  should  invade  the  privileges, 
and  judicial  powers  of  the  House  of  Commons^    It  was,  nowever, 
remarked  by  Lord  Mansfield,  C.  J.  delivering  the  opioion  of  the 
court  tu  R.  ▼•  Pitt,  1  Bl.  R.  383.   that  bribery  at  elections,  taken 
generally,  waK  and  still  is  panisbable  at  common  law;  that  the 
statute  itself  (2  X3t,2.o.  24.  s.  7.)  supposed  it  to  lemain  punishable 
at  common  law  by  the  words,  **  or  any  othenrise  lavffdiv  con- 
victed.**   But  it  did  not  follow  of  course,  that  the  court  was  obliged, 
ex  deUto  jwlitutt  to  grant  informations  fox  bribery  at  elections  of 
members,  sii^ce  the  staL  2  Gu  .2.  which  inflicts  such  very  severe  pe- 
nalties.   Be  added,  that  whether  the  court  would  ever  hereafter 
grant  informations  for  this  offence  until  the  time  of  limitation  was 
expired,  would  be  matter  of  future  consideration.    In  R.  v.  Hey^ 
don,  E.  3  O.  3.  B.  R.  3  Burr.  1387.  1  Bl.  R.  404.  S.  C.  the  ju^ 
meat  was  respited  until  the  limited  time  was  expired,  and  then  the 
court  imposed  a  fine  upon  the  defendant,  ana  ordered  him  to  be 
imprisoned. 
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**  security  for  any  gift  or  reward^  corrupt  or  procure  any  per- 
**  son  to  give  or  to  forbear  to  give  his  vote  in  any  such  elec- 
**  tion,  such  person  shall  for  every  offence  forfeit  the  sum  of 
"  500/.,  to  be  recovered,  with  costs,  by  action  of  debt  in  any 
**  of  the  king's  courts  of  record  at  Westminster.*' 

By  s.  8.  *'If  any  person  offending  against  this  act  shall, 
•*  within  twelve  months  next  after  the  election,  discover  any 
other  offender,  so  that  he  be  thereupon  convicted,  the  dis- 
coverer (not  having  been  before  that  time  convicted  of  any 
offence  against  this  act)  shall  be  indemnified  and  discharged 
^'  from  all  penalties  and  disabilities  which  he  shall  then  have 
**  incurred  oy  any  offence  against  this  act  (134).'* 

If  a  person  give  or  promise  money  or  other  reward  to  a 
voter,  in  order  to  procure  his  vote  for  one  candidate,  although 
the  voter  afterwards  vote  for  another  candidate,  the  penalties 
of  the  statute  are  incurred  by  the  corrupter. 

In  an  action  of  debt  on  this  statute,  the  declaration '« 
chained,  that  the  defendant  corrupted  one  M.  to  vote  for 
Lord  V.  and  Sir  R.  B.,  (two  of  the  candidates)  hy  giving  him 
a  sum  of  money.  The  fact  was,  that  M.  did  not  vote  for 
Lord  v.  and  Sir  R.  B.,  but  for  their  opponents ;  whereupon 
it  was  objected,  that  the  defendant,  as  he  did  not  by  any 
corrupt  agreement  procure  M.  tp  vote  for  Lord  V*  and  Sir 
R,  B.  could  not  be  said  to  have  corrupted  him  so  to  do ;  but 
the  court  overruled  the  objection,  on  the  authority  of  Bush 
V.  Rawlins  (135),  observing,  that  the  offence  was  completely 
committed  by  the  corrupter,  whether  the  party  bribed  should 
afterwards  perform  his  promise  or  break  it  (136)." 

d  Bulfton  T.  Norton,  3  Burr.  1235. 


(134)  A  verdict  having  been  found  at  the  assizes  against  the  de* 
fendant,  upon  the  7th  section  of  this  statute,  for  corrupting  certain 
voters ;  the  defendant  at  the  beginning  of  the  term  next  feAowing 
the  assizes,  moved,  that  Judgment  upon  the  postea  mieht  be 
stayed,  on  the  ground  of  his  having  entitled  himself  to  the  benefit 
of  the  8th  section,  by  having  made  a  discovery  of  another  person 
offending  against  the  statute,  who  had  been  convicted  thereof  on 
his  (the  defendant's)  evidence ;  but  the  court  rejected  the  applica- 
tion, observing,  that  this  was  not  a  case  wherein  they  oo^ht  to  in* 
terpose  at  all  upon  motion.    Pugh  v.  Cargenven,  3  wils.  35. 

(135)  In  which  case  it  was  resolved,  that  the  onmi^  a  bribe  to  a 
perM>n  to  forbear  voting  was  an  offence,  ahhough  such  person  did 
QOt  forbear  to  vote,  hut  actually  voted  for  the  opposite  cmdidate. 
See  the  case  in  Sayer*s  Rep.  289.  lyy  the  name  of  Bush  v.  Railing. 

(136)  See  remarks  on  this  case  in  Simeon's  Law  of  Elections,  2d 
«dit.  p.  207,  208. 
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If  a  person,  without  any  previous  agreement%  takes  ar 
sum  of  money,  after  the  election  is  over,  for  having  given 
his  vote  for  a  particular  candidate,  this  is  not  an  oiTence  with"- 
in  the  foregoing  statute. 

To  an  action  of  debt  on  the  statute,  the  defendant  pleaded 
nil  dehet^i  after  verdict  for  the  plaintiff,  the  defendant  ap- 
plieil  to  the  court  to  stay  further  proceedings.  The  grounds 
of  the  application  will  appear  from  a  statement  of  the  case,* 
which  was  as  follows :  I'he  defendant,  on  the  I6th  of  March, 
bad  received  a  bribe  from  one  Earle :  and  on  the  same  day- 
made  a  discovery  of  Earle  to  J.  S.  (an  attorney  and  commis* 
sioner  to  take  affidavits)  accompanieid  with  an  affidavit  of  the 
fact;  whereupon  an  action  was  brought  by  one  Bingley 
against  Earle,  and  he  was  served  with  the  writ  in  that  ac- 
tion on  the  19th  of  March.  Two  months  afterwards  the 
present  action  was  commenced,  and  the  defendant  was  served 
with  process  therein  on  the  18th  of  May.  The  two  causes 
of  Bingley  v.  Earle  and  Sutton  v.  Bishop  wer6  set  down 
for  trial,  at  the  assizes,  on  the  same  day;  but,  the  cause  of 
Sutton  V.  Bishop  standing  first,  the  judge  would  not  invert 
the  order,  aqil  try  the  cause  of  Bingley  v.  Earle  first,  al- 
though that  action  was  commenced  first  The  consequence 
was,  that  Sutton  obtained  a  verdict  against  Bishop.  Bingley, 
On  the  other  hand,  had  a  verdict  against  Earle,  upon  the 
evidence  of  Bishop;  but  this  verdict  came  too  late  for 
Bishop  to  avail  himself  of  it  at  the  trial,  for  a  verdict  had  al- 
ready been  given  against  him.  The  court  were  of  opinion, 
that,  under  the  circumstances  of  this  case,  Bishop  was  to  be 
deemed  a  discoverer,  withluthe  meaning  of  the  8th  section; 
for  it  was  not  intended  that  the  discoverer  should  be 
plaintiff  in  the  cause  wherein  the  discovery  was  made ;  be- 
cause, if  no  other  witness,  there  could  not  be.  a  verdict 
It  was  agreed,  however,  by  Yates,  Ashton,  and  Willes,  Js. 
(137)  that  there  could  not  be  a  new  trial,  the  verdict  being 
right;  and  that  judgment  could  not  be  arrested,  there  not 
being  error  on  the  record.  At  all  events,  the  party  must 
proceed  to  enter  up  judgment  in  Bingley  v.  Earle,  before  any 
thing  could  be  done  by  the  court ;  for  the  term  *'  convicted  " 
did  not  mean  convict^  by  verdict  only,  but  by  verdict  fol- 
lowed up  by  judgment    At  length  it  was  resolved,  that 

•  Lord  HuDtingtower  v.  Oardiner,        f  Sutton  ▼.  Bitbopy  4  Buir.  8383. 

1  Barnewall  and  Oegwell,  i97. 


(137)  Lord  Mansfield,  C.  J.  was  attending  the  House  of  Lords  in 
the  Douglas  cause.  , 


DEBT.  em 

further  proceedings  should  be  staid  by  a  special  rule,  stating 
the  particular  circumstances  of  the  case  (138). 

The  giving  or  promising  money  or  ofSce  in  order  to  pro- 
cure the  return  of  members,  if  not  given  to  some  person 
having  a  right,  or  claiming  to  have  a  right,  to  act  as  returning 
officer,  or  to  vote  at  such  election,  not  having  been  deemed 
bribery  within  the  meaning  of  the  preceding  statute,  such 
gifts  being  contrary  to  the  freedom  of  elections,  it  was,  by 
Stat  49  G.  3.  (19th  June,  1809,)  c.  118.  for  the  better  secur- 
ing the  independence  and  purity  of  parliament,  enacted  and 
declared^  that  any  person  giving,  or  causing  to  be  given, 
directly  or  indirectly,  or  agreeing  to  give  any  sum  of  money, 
gift,  or  reward,  to  any  person,  upon  any  agreement,  that 
such  person,  to  whom  such  gift  or  promise  should  be  made, 
should,  by  himself,  or  by  any  other  person  at  his  solicita- 
tion or  command,  procure,  or  endeavour  to  procure,  the  re- 
turn'of  any  person  to  serve  in  parliament  for  any  county, 
&c.  or  place,  should,  if  not  returned  himself  to  parliament 
for  such  county,  &c.  for  every  such  gift  or  promise,  forfeit 
one  thousand  pounds ;  and  the  person  so  returned,  and  so 
having  given,  or  so  having  promised  to  give,  or  knowing  of 
and  consenting  to  such  gifts  or  promises,  upon  any  such 
agreement,  should  be  disabled  and  incapacitated  to  serve  in 
that  parliament  for  such  county,  &c.  and  deemed  and  taken 
to  be  no  member  of  parliament,  and  enacted  to  be,  to  all  in- 
tents and  purposes,  as  if  he  had  never  been  returned  or  elect- 
ed; and  any  person  receiving  or  accepting,  himself,  or  by 
any  other  person  in  trust  for  or  to  his  use,  any  such  sum  of 
money,  gift,  or  reward,  or  any  such  promise  upon  any  such 
agreement,  should  forfeit  to  his  majesty  tne  value  and 
amount  of  such  sum  of  money,  gift,  or  reward,  over  and 
above  the  sum  of  five  hundred  pounds. 

'  The  same  section  prescribes  the  mode  of  recovering  the 
sums  forfeited,  with  costs  of  suit,  by  action  of  debt,  bill, 
plaint^  or. information,  in  any  of  the  king's  courts  of  record. 


(138)  Similar  diffkalties  arose  in  the  case  of  Petrie  v.  White, 
3  T.  R,  5.  and  post.  p.  647.  where  an  application.was  made  for  re- 
lief, founded  on  the  llth  section  of  this  statute,  the  plaintiff  having 
been  euilty  of  wilful  delay.  The  court,  on  the  authority  of  Sutton 
ir.  Bishop,  stayed  the  proceedings  by  rule. 
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0fth4  Declaration, 

The  declaration  oq  the  stat  2  Geo.  2.  c  34.  sets  forth,  by 

way  of  inducement,  the  name  of  the  county,  city,  or  bo* 

rough,  where  the  election  took  place*  and  the  number  of 

membefB  that  it  has  been  accustomed  to  send  to  parliament, 

specifying  them  as  knights,  citizens,  or  burgesses:  it  then 

proceeds  to  arer  the  issuing  of  the  writ  out  of  Chancery,  for 

the  election  of  members  to  serve  in  parliament,  a  copy  of 

which  is  set  forth;  and  in  this  part  oi  the  declaration,  care 

must  be  taken  that  there  be  not  a  variance  between  the  writ 

set  forth  and  that  produced  in  evidence.    The  delivery  of 

the  writ  to  the  sheriff  is  then  averred,  and,  in  some  cases,  the 

precept  of  the  sheriff  to  the  returning  officer,  to  proceed  to 

an  election.    It  is  not  necessary  to  set  out  the  precept,  or 

to  state  that  the  precept  was  returned*.    The  declaratton 

then  proceeds  to  state  the  election  by  virtue  of  the  writ,  and 

the  names  of  the  candidates,  concluding  with  a  precise  dr 

legation  of  the  offence,  which  renders  the  parties  liable  to 

the  penalties  of  the  statute ;  and,  here,  th^  general  rule  of 

pleading  must  be  observed,  viz.  that  the  charge  must  be  laid 

with  sufficient  certainty,  so  that  the  party  accused  may  be 

enabled  to  defend  himself,  or  have  the  benefit  of  pleading  it 

in  bar  to  another  action  for  the  same  offence ;  consequently 

the  nature  and  amount  of  the  bribe  must  be  set  forth :  for 

where,  in  an  action  on  this  statute;  the  declaration  merely 

stated,  *' that  the  defendant  received  a  gift  or  reward  V' 

without  specifying  the  nature  o{  the  bribe,  whether  money 

or  goods ;  after  verdict  for  plaintiff,  judgment  was  arrested, 

on  the  ground  that  the  charge  was  not  laid  with  sufficient 

certainty. 

It  is  not  necessary  to  ali^e  in  the  declaration',  that  the 
party  corrupted  gave  his  vote,  or  forbore  to  give  it  in  conse- 
quence of  the  bribe. 

The  eleventh  section  of  the  stat  2  Gea  2.  c.  24.  provides, 
**  That  no  person  shall  be  made  liable  to  any  incapacity,  dis- 
'*  ability,  forfeiture,  or  penalty,  by  this  act  imposed,  unless 
prosecution  be  commenced  within  two  years  after  such  in- 
capacity, &o.  shall  be  incurred ;  .or,  in  case  of  a  prosecu^ 
Hon,  ike  same  be  carried  on  without  wilful  delay,** 

The  stat.  9  Geo.  9.  c.  38.  after  reciting  the  preceding  section, 
and  also  reciting  that  prosecutions  may  be  commenced  by 
suing  out  writs  against  the  persons  so  offending,  within  two 
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yearB  after  incurring  any  incapacity,  &c.  imposed  by  that  act^ 
and  the  persons  so  suing  oat  such  writs  may  delay  to  serve 
the  same  without  giving  the  person  sued  any  notice  thereof, 
by  reason  of  which  practice,  the  said  provision  for  limiting 
the  time  of  the  prosecution  of  persons  so  offending  may  be 
evaded;  for  explaining  and  amending  the  said  provision, 
enacts,  '^  That  no  person  shall  be  made  liable  to  any  inca* 
'*  pacity,  &c.  unless  such  person  has  been,  or  shall  be  actually 
**  and  legally  arretted,  summoned,  or  otherwise  served,  with 
any  such  original  or  other  writ  or  process,  within  the 
space  of  two  years  after  any  offence  against  the  said  act 
**  has  been  or  shall  be  committed.*' 

It  may  be  remarked,  that  this  section  of  the  9  Geo.  t.  ex- 
plains the  Grst  part  of  the  eleventh  section  of  the  2  Geo.  2. 
c.  £4.;  but,  at  the  same  time  that.it  explains  part  of  that 
clause  in  favour  of  the  party  prosecuted,  it  does  not  deprive 
such  party  of  the  advantage  of  that  defence,  which  was  in* 
troduced  in  the  second  branch  of  that  proviso,  and  which  re« 
lates  tot  the  wilful  delay  in  the  carrying  on  of  prosecutions. 

An  act  of  bribery  was  committed  in  September,  1780^. 
An  action  of  debt  was  brought  for  this  offence,  on  the  stat. 
2  Greo.  2.  c.  94.  The  declaration  was  delivered  in  May,  1782; 
to  which  the  general  issue  was  pleaded  in  Trinity  Term, 
1782;  in  which  term  the  plaintiff  gave  n6tice  of  trial  for  the 
next  summer  assizes ;  but  the  record  was  not  carried  down 
to  trial  until  the  summer  assizes,  1788,  when  it  was  tried,  and 
a  verdict  given  for  the  plaintiff.  In  Michaelmas  Term  follow* 
ing,  the  defendant  obtained  a  rule  for  staying  all  further  pro- 
cc^edings,  which  rule  was-made  absblute  in  the  next  term; 
the  court  being  of  opinion,  Ist,  that  as  the  plaintiff  had  not 
assigned  any  reason  for  the  delay,  such  delay  noust  be  con- 
sidered wiliul  within  the  meaning  of  the  eleventh  section  of 
the  Stat  2  Geo.  S.  c.  24. ;  2d',  that  the  defendant  might  take 
advantage  of  the  delay,  by  an  application  to  the  court  on  mo- 
tion ;  although  by  this  prpceedmg,  the  objection  would  not 
appear  on  the  record,  and  the  judgment  of  the  court  could 
not  be  reviewed  in  a  court  of  error ;  ddly,  that  although  the 
defendant  might  have  claimed  the  benefit  ef  the  statute  at 
an  earlier  stage  of  the  cause,  yet  he  was  still  entitled  to  it ; 
because  the  application  mi^bt  be  made  at  any  time  before 
judgment,  the  legislature  having  said,  that  if  one  party  be 
guilty  of  a  wilful  delay,  the  other  party  should  not  be 
punished.  It  was  to  be  considered,  therefore,  not  as  a  matter 
of  favour,  but  of  justice  and  of  law,  that  the  plaintiff  should 
not  recover. 

k  PeCiic  V.  White,  8  T.R.  5. 
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Efddence, 

As  by  the* eleventh  section  of  the  st^^  9  6eo«  2.  c*94.y 
proceedings  for  the  recovery  of  any  penalty  must  be  com- 
menced within  two  years  after  penalty  incurred,  it  is  in- 
cumbent on  the  plaintiff  to  shew,  that  the  action  was  com- 
menced within  that  period ;  either  by  the  record,  or  in  case 
it  does  not  appear  on  the  face  of  the  record  that  the  actioa 
was  commenced  within  the  limited  period,  then  by  the  pro- 
duction of  the  writ. 

In  an  action  on  this  statute  against  the  defendant^  for  cor- 
rupting a  voter  at  the  election  of  members  of  parliament 
for  the  borough  of  Heydon  in  Yorkshire,  the  declaration  al- 
•  leged  the  issuing  of  the  precept  to  the  returning  officer,  but 
did  not  state  that  such  precept  was  returned.  To  prove  the 
issuing  of  the  precept,  the  under-sheriflf  produced  the  pre- 
cept itself,  under  the  sberiflTs  seal  of  office,  together  with 
the  indenture;  which  indenture,  without  the  precept,  had 
been  returned  with  the  writ  by  the  sheriff,  the  under-sheriff 
proving  the  practice  there  to  be,  not  to  return  the  precept 
together  with  the  indenture.  It  was  objected,  on  the  part  of 
the  defendant,  that  the  precept  ought  to  have  been  returned 
with  the  indenture,  and  filed  in  Chancfery ;  and  that  a  copy 
of  the  precept  on  record  ou|[ht  to  have  been  produced.  But 
the  court  overruled  the  objection,  observing  that  it  was  not 
laid  in  the  declaration  that  the  precept  was  returned,  but 
only  that  such  precept  issued ;  and,  therefore^  they  were  of 
opinion,  that  the  evioience  produced  was  sufficient. 

In  an  action  for  bribery^,  the  declaration  stated  the  pre- 
cept to  have  been  directed  to  the  mayor  only,  but  the  pre- 
cept, which  was  proved,   was  directed  to  the  mayor  and 
*  burgesses;  the  Question  was,  whether  the  precept  that  was 

proved  supported  the  declaration  ?  The  Court  of  Common 

* 

1  Bead  ▼.  LukARobiiiMm,  WiUet)425.        (139)  dtod  by  BuUw^  J.in  King  v. 
m  CuniDf  ▼.  Sibley,  C.  B.  E.  0  O.  6.        Pippet,  1 T.  R.  339. 


(139)  This  case  was  afterwards  brought  before  the  Court  of 
King's  Bench  by  writ  of  error,  on  the  ground  that  the  judgment 
had  been  entered  for  damages,  as  well  as  the  debt ;  whereas  da- 
mages could  not  be  g;iven  in  a  popalar  action  for  detention  of  the 
de^,  no  interest  attaching  in  toe  plaintiff  before  action  brought ; 
and  of  this  opinion  were  the  court,  who  directed  the  judgment  to 
be  reversed  f>oth  as  to  the  damages  and  the  costs,  which  were  in-- 
cprporated  with  the  damages.    4  Bort^  2489. 
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Pieas  was  of  opiDion  that  it  did,  aDd  gave  judgment  for  the 
plaintiff. 

So  where  the  declaration  stated  the  precept  to  have  been 
directed  to  the  bailiffs  and  jurats  of  S^  but  the  precept  pro- 
duced in  evidence  was  directed  to  the  bailiff  (in  the  singular 
number)  and  jurats,  it  was  holden,  on  the  authority  of  the 
preceding  case,  that  the  variance  was  immateriaL 

So  where  in  an  action  on  this  statute^  the  declaration  re« 
cited  the  writ  to  the  sheriff  for  the  election  of  members  to 
serve  in  parliament,  and  then  proceeded  to  state  that  the 
sheriff  made  his  precept  to  the  portreeve*  of  the  borough  of 
Honiton,  which  concluded  in  these  words:  "  and  if  the  said 
**  election  so  made,  distinctly,  and  openly,  under  the  seal  of 
**  the  portreeve,  and  the  seals  of  those  who  shouM  be  present 
**  at  such  election,  the  said  portreeve  should  certify  to  the 
**  said  sheriff,  so  that  the  said  sheriff  should  certify  to  his  said 
**  Majesty,  in  his  said  Majesty's  Chanceiy,  at  the  day  and 
place  aforesaid,  without  delay,  remitting  to  the  said  sheriff* 
one  part  of  the  aforesaid  indentures,  so  that  the  said  sheriff 
might  remit  the  same  to  his  said  Majesty,  annexed  to 
his  Majesty's  writ"  The  precept  when  produced  at  the 
trial,  had  not  the  word  "  it,"  upon  which  Eyre,  Baron, 
nonsuited  the  plaintiff  for  the  variance.  But  the  Court  of 
King's  Bench  set  aside  the.  nonsuit ;  and  BuUer,  J.  said, 
**  The  declaration  in  this  case  is  much  longer  than  it  need 
have  been.  There  is  not  any  necessity  to  set  out  the  pre- 
cept ;  but  being  set  forth,  the  question  is  whether  the  vari- 
ance be  or  be  not  material?  1  think  it  is  impossible  for 
any  person  to  read  this  part  of  the  declaration  without 
knowing  what  it  should  be;  every  one  must  see  by  it  that 
the  portreeve  is  absolutely  to  certify  to  the  sheriff,  &c. 
The  insertion  of  the  word  *  if '  is  a  mere  mistake.  The 
sense  of  the  precept,  as  stated  in  the  declaration,  is  the  same 
as  that  whicn  was  proved ;  it  commands  the  returning  of- 
ficer to  proceed  to  an  election.  Therefore,  as  this  is  not  a 
variance  in  sense,  I  am  of  opinion,  that  the  nonsuit  should 
be  set  aside." 

A  copy  of  the  poll  taken  at  an  election  for  members  of  par- 
liament^,  examined  with  the  original,  and  signed  by  the  re- 
turning officer,  is  admissible  evidence ;  for  t^ing  signed  by 
the  officer,  it  may  be  considered  as  an  original ;  or  if  it  be  a 
signed  copy,  it  is  admissible  in  evidence  a3  such,  on  the  same 

a  Wacrt  v.  Ha|bia,2  H.  fii.  113  pi  Mead  v.  RobiaioD,  WiUes,  41M. 

o  KiDc:  ▼.  Pippety  1  T.  R.  236. 


1 


650  DEBT. 

gTOttnd  as  copies  of  books  of  a  public  nature,  r^^ten  of 
births,  marriages,  burials,  &c«  (140). 

If  A.  applies  to  B.  who  has  not  any  right  to  vote,  and 
bribes  him  to  vote  for  C.  and  D.,  and  B»  actually  gives  his. 
vote  for  them,  A.  is  equally  guilty  under  this  statute,  as  if 
B.  had  been  entitled  to  vote ;  for  the  woids  of  the  statute 
are,  **  any  person  who  hath,  or  claimetii  io  hate  a  right  to 
vote." 

Hence,  where  the  declaration  chai^ged  that  A*  B.  had  a 
right  to  vote,  and  did  vote^;  and  it  was  proved  that  A.  B. 
voted,  and  that  his  name  was  entered  on  the  poll,  and  that 
the  defendant  gave  him  money  for  his  vote ;  but  it  was  not 
proved,  that  A.  B.  had  a  right,  the  court  of  B.  R.  held  the 
evidence  conclusive  against  the  defendant 

So  where  in  the  declaration  it  was  stated,  that  the  de- 
fendant corrupted  one  P.  B.  hawing  a  right  to  mote  in  the  elec- 
tion, to  give  his  vote  for  certain  candidates  (141),  and  it  was 
proved,  that  P.  B.  did  actually  vote ;  but  there  was  not  any 
evidence  given  of  his  right  to  vote ;  the  court  were  of  opi- 
nion, that  it  was  not  necessary  eiAerto  allege  in  the  declara- 
tion, or  to  prove  that  the  person  corrupted  had  a  right  to 
vote  (149);  that  the  giving  money  to  a  person  for  his  vote, 
and  he  standing  by  the  presiding  officer'  at  the  election  and 
,  giving  his  vote,  which  is  received  and  not  objected  to,  or  con- 
troverted, is  evidence  of  the  party  bribed  having  a  right, 
proper  to  be  left  to  a  juiy,  although  it  be  not  conclusive 
eviaence  of  such  right;  and  on  ti^  authority  of  the  pre- 
ceding case  of  Comb  v.  Pitt,  the  court  gave  judgment  for  the 
plaintiff. 

%  Comb  V.  Pitt,  dted  in  Rigg  v.  Car-    r  Rigg  t.  CaigenveD,  2  Wills.  395. 

geoven,  2  Wils.  398. 


(140)  In  R.  V.  Hughes,  H.  1  G.  2.  B.  R.  (cited  WiUes,  424.) 
the  cop]r  of  the  poll  of  the  election  of  a  mayor  was  hoiden  to  be 
good  evidence. 

(141)  It  was  not  alleged  that  the  party  bribed  gave  his  vote; 
nor,  indeed^  b  such  allegation  necessary.  See  ante,  tit.  Declara- 
tion, Bosh  v.  Railing. 

(142)  So  in  Lilly  v.  Come,  Woicestec  Sum.  Ass.  1774,  MSS. 
Burland,  B.  held  that  it  was  immaterial  whether  the  naity  cor- 
rupted had  a  right  to  vote  or  not,  as  the  corrupter  thoogat  he  had, 
and  the  part^  corrupted  claimed  to  have  a  rignt  to  vote,  although 
upon  discussion  of  his  right  afterwards  it  should  tuffn*  out  that  Be 
had  none. 
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« 

The  party  receiviog  the  bribe  (although  pariiceps  criminisj 
is  a  competent  witness  to  prove  the  offence  committed '•      i 

So  it  has  been  holden^  that  the  party  giving  the  bribe, 
e.  g.  the  agent  of  one  of  the  candidates,  is  a  competent  wit- 
ness to  prove  the  fact,  in  a  case  where  two  years  had  elapsed 
trom  the  time  of  the  offence  committed ;  although  it  was  ob- 
jected that  he  was  pariiceps  criminis,  and  so  swore  to  excuse 
himself*  (143). 

■ 

So  a  person  claiming  to  be  the  first  discoverer  of  the  bribery 
of  the  defendant",  and  meaning  to  avail  himself  of  it,  if  ne<* 
cessaiy,  in  case  of  the  defendant's  conviction  (144). 

8  Phillips  T.  Fowler,  E.  8  G.  2.  C.  B.    t   Mead  t.  RobiDfOOy  WiU«8,422. 
per  Eyre,  C.  J.  Both  t.  Rallin;,  T.    u  Heward  v.  Shipley^S  East,  ISO. 
29  &  30  G.  2.  B.  R.  Say.  Rep.  289 
S.P. 


(143)  Accordinff  to  a  manuscript  note  of  this  case,  (cited  by 
Lawrence,  J.  4  &t,  185.)  Mr.  J.  Abney  conceived,  that  the  ob- 
jection went  merely  to  the  credit  of  the  witness,  and  not  to  his  com* 
petency.  The  other  judges  put  it  on  the  ground  that  the  two 
yeat»  had  expifed.  The  erodnds  of  the  cfecision,  as  stated  in 
Witt8s*s  Rap.  424,  5.  weve  these,  Ist*  that  two  years  had  dapsed 
sizice^be  offences  wem'CQBumttted,  and»  therefore,  that  neither  ^e 
went  noor  the, person  hribed  could  be  prosecuted  under  the  act; 
2d4  adsftitting  toe  offences  had.  been  recently  committed,  yet  the 
i^nt  could  only  be  considered  as  an  accomplice,  and  as  such  was 
a  competent  witness:  3d,  that  in  this  particular  case,,  the  legisla- 
ture, by  holding  gut  inducements,  and  offering  an  indemnity 
(2  G.  2.  c.  24.  s.  8.)  to  offenders  to  discover  and  brmg  other  offea- 
ders  to  punishment,  impliedly  made  the  discoverers  1^1  witnesses. 
And  they  relied  on  the  case  of  Phillips  v.  Fowler,  8  U.  2.  in  which 
Eyre,  C.  J.  had  admitted  an  accomplice  under  the  same  circum- 
stances to  be  a  witness. 

(144)  **  By  th^  8th  section  of  the  statute  under  consideration,  it 
is  enacted,  that  any  offender  against  the  act,  discovering  within  a 
certain  time,  any  other  offender  within  the  act,  so  that  the  person 
so  discovered  be  thereupon  convicted,  the  discoverer,  not  having 
been  before  that  time  himself  convicted  of  the  offence,  shall  be  in- 
demnified and  dischaiged  from  all  penalties  and  disabilities-  in- 
curccd  under  the  ad*  thait  is,  he  shall  have  the  benefit  pf  using  the 
verdict  against  the  other  offender  for  his  own  indemnity.  Now,  it 
is  not  probable  that  the  legislature  would  have  made  that  provision 
with  regard  to  a  discoverer,  unless  they  had  intended  he  should  be 
a  witness ; .  for  if  be  were  not,  such  a  provision  would  be  almost  nu- 
gatoty  and  useless;  it  would  be  holding  out  an  inducement  for 
parties  to  make  a  discovery,  and  when  n^e,  they  would  be  pre- 
cluded the  benefit  of  it.     1  think,  therefore^  that  the  sUtute  has 
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The  testimony  of  a  quaker  upon  his  affirmation  is  admis* 
stble  in  this  action  \ 

In  an  action  on  this  statute,  Christopher  Savile,  Esq.  was 
called  as  a  witness  ^  He  had  been  indicted  for  perjuiyat 
the  common  law,  found  guilty,  and  stood  in  the  pillory  in 
Mark  Lane,  pursuant  to  the  judgment  of  the  court,  and  after- 
wards received  the  king's  pardon.  Lord  Ellenborough,  C.  J. 
held,  that  he  was  a  competent  witness,  admitting  however, 
that  it  would  have  been  otherwise  if  he  had  been  convicted 
on  the  statute. 

Stat.  7  ^SW.3.cA.  Treating  Act. 

It  may  not  be  improper  to  subjoin  to  this  section  the  first 
clause  of  the  statute  7  &  8  W.  3.  c.  4.  (comnibnly  known 
by  the  name  of  the  Treating  Act)  whereby  it  is  enacted. 
That  no  person  hereafter  to  be  elected  to  serve  in  parlia- 
ment for  any  county,  city,  town,  borough,  port,  or  place, 
within  England,  Wales,  or  Berwick-upon-Tweed,  after  the 
teste  of  the  writ  of  summons  to  parliament,  or  after  the 
teste,  or  the  issuing  out  or  ordering  of  the  writ  or  writs  of 
election,  upon  the  calling  or  summoning  of  any  parliament, 
**  or  after  any  such  place  becomes  vacant,  shall  by  himself, 
<<  or  by  any  other  means  on  his  behalf,  or  at  his  charge,  be- 
fore, his  election,  directly  or  indirectly,  give,  present,  or 
allow  to  any  person,  having  voice  and  vote  in  such  election, 
any  motiey,  meat,  drink,  entertainment,  or  provision,  or 
make  any^  present,  gift,  reward,  or  entertainment,  orriiall 
at  any  time  hereafter,  make  any  promise,  agreement,  obli- 

Etion,  or  engagement,  to  give  or  allow  any  money,  meat, 
:.  to  or  for  any  such  person  in  particular,  or  to  any  such 
county,  city,  &c*  in  general,  or  to  or  for  the  use,  advan- 
tage, employment,  profit,  or  preferment  of  any  such  per- 
son or  place,  in  order  to  be  elected,  or  for  being  elected  to 
serve  in  parliament  for  such  county,  city,  &c.*' 
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X  AtchesOQ  ▼.  Everitt,  Cowp.  382.  after  M.  T.  42  0. 3.  B.  R.  5  Esp.  N. 

y  DoTer  v.  Mestaer,  London  uttingi        P.  C.  M. 


given  a  parliamentary  capacitation  to  the  witness  through' whom 
the  fact  is  discovered,  and  who  might  otherwise  at  common  law 
have  been  incapacitated."  Per  Lord  Ellenborough,  C.  J.  in  He- 
ward  v.  Shipley,  4  East's  R.  183f  It  may  be  remarked,  that  in 
Bingley  v.  Earle,  (mentioned  in  the  case  of  Sutton  v. '  Bishop, 
4  Burr.  2284.)  the  plaintiff  obtained  a  verdict  on  the  evidence  of 
Bishop,  the  discoverer^  and  it  does  not  appear  that  an  objection  was 
taken  to  his  testimony. 
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* 

An  action  was  brought  by  an  innkeeper  against  two  can« 
didates*  (at  an  election  of  representatives  in  parliament  for 
the  borough  of  Ipswich)  upon  a  bill  for  provisions  furnished 
to  the  .voters.  The  bill  consisted  of  three  descriptions  of 
charges:  Ist,  for  provisions  furnished  before  the  teste  of  the 
writ;  ^d,  for  ditto  after  the  teste  of  the  writ  to  voters  resi- 
dent in  the  borough ;  Sd,  for  ditto  to  voters  not  resident  in 
the  borough.  The  defendants  paid  money  into  court  suf- 
ficient to  cover  the  charges  of  the  first  and  last  descriptions; 
a  verdict  having  been  found  for  the  plaintiff,  a  motion  was 
made  for  a  new  trial,  on  the  ground  of  a  part  of  the  cause 
of  action  being;  ill^;aly  by  the  above-n^entioned  statute.  The 
court  made  the  rule  for  a  new  trial  absolute,  Eyre,  C.  J.  ob- 
serving, that  the  contract  was  bottomed  in  malum  prohibi- 
tum^ and  consequently  the  court  could  not  enforce  it  The 
l^islature  had  drawn  a  strict  line,  which  was  not  to  be  de- 
parted from;  it  said,  that  after  the  teste  of  the  writ,  no  meat 
or  drink  should  be  given  to  the  voters  by  the  candidate ; 
and  that  being  the  case,  the  court  could  not  give  any  assist- 
ance-to  the  plaintiff,  consistently  with  the  principles  which 
had  governea  the  courts  of  justice  at  all  times.  Tne  counsel 
for  the  plaintiff  having  urged,  that  part  of  the  provisions 
having  been  furnished  to  voters  resident  at  a  distance  from 
the  borough,  and  the  verdict  being  good  as  to  that  part  of  the 
demand,  the  plaintiff  might  apply  the  money  paid  into  court 
to  any  other  part  which  he  might  think  proper:  Eyre,  C.  J. 
in  answer  to  this  argument,  said,  that  such  payment  was  an 
admission  of  a  legal  demand  only,  and  the  court  could  not 
allow  it  to  be  applied  to  an  illegal  account 

It  is  to  be  observed,  that  although,  in  the  foregoing  case, 
money  was  paid  into  court  to  cover  the  demand  for  provisions 
furnished  to  non-resident  voters,  yet  the  statute  makes  no  dif- 
ference between  resident  and  non-resident  voters.  '  Hence,  an 
action  cannot  be  maintained  by  an  innkeeper  against  a  cfin- 
didate  for  provisions  supplied  to  non-resident,  any  mo.re  than 
to  resident  voters,  after  tne  teste  of  the  writ  ■. 

I  Ribbans  ▼.  Cricket  and  anoUier,  C.  B.    a  Lof  bouse  v.  WbartOD,  Durham  aw' 
£.  1798. 1  Boa.  &  Pul.  264.  1808.  Cor.  Wood,  B.  1.  Camp.  N.  P. 

C.550.  n. 
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CHAP.    XV 


DECEIT- 

h  Of  the  Action  on  the  Case  in  Nature  of  Deceit, 

I,  On  an  implied  Warranty. 
*    2.  On  an  exprea  Warranty,  and  herein  of  the  Sale  and 
Warranty  ofHormtB 

11.  Of  the  modern  Action  on  the  Case  grounded  on  fraudu- 
lent Misrepresentation  by  Persons  not  Parties  to  the 
Contract. 


L  Of  the  Action  on  the  Case  in  Nature  of  Deceit, 

1.  Oii  on  implied  Warranty. 

2.  Or  cm  mprtm  Warranty^  and  ktrtxn  of  ikt  Sale  and 

*  __  __ 

Wairtanty  of  acnes, 

1.  Oil  an  implied  Warranty  (1).— An  action  on  the  case, 
in  nature  of  deceit,  may  be  maintained  for  the  breach  of  an 
implied  warranty ;  as  if  a  merchant  sell  cloth  to  another, 
knowing  it  to  be  badly  fulled* ;  so  if  an  innkeeper  sell  wine 
as  sound  and  good,  which  he  knows  to  be  corrupt,  although 
there  be  not  any  express  warranty,  yet  an  action  on  the  case, 

a  9H.6.5S.b.  1  Rol  Abr.  90.  (P.)  pi.  3.  S.  C.  dted  by  Laine&oe»  J.  in  Fiukio. 

■on  T.  lit,  %  East,  323. 


(1)  '*  Bv  the  civil  law  every  penon  is  bound  to  wanant  the  thing 
that  he  sells  or  conveys,  although  there  be  no  express  warranty; 
but  the  common  law  oinds  him  not,  unlets  there  be  a  warranty, 
either  in  deed  or  in  law,  for  cooeol  emptor."    1  Inst  102.  a. 
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ia  nature  of  deceit,  will  lie  against  him ;  because  it  is  a  war- 
ranty in  law'*  (€). 

In  cases  of  this  kind,  however*  which  are  grounded  merely 
on  the  deceit,  it  is  essentially  necessary,  that  the  knowledge 
of  ^he  party,  or  as  it  is  technically  termed,  the  scienter,  should 
be  averred  in  the  declamtion,  and  also  proved* 

1.  The  scienter  must  be  averred  in  the  declaration : 

For  where  in  an  action  on  the  case,  in  nature  of  deceit%  it 
was  stated  in  the  declaration,  that  the  defendant  had  sold  cer- 
tain goods,  as  his  own  goods,  to  the  plaintiff,  when  in  truth 
they  were  the  goods  of  another  person ;  it  was  holden,  that 
this  declaration  would  not  maintain  the  action,  for  want  of 
an  averment,  that  the  defendant  sold  the  goods  sciens  that 
they  were  the  goods  of  another  person;  and  there  was  judg- 
ment for  the  defendant 

So  where  the  declaration  stated,  that  the  defendant  being 
a  goldsmith',  and  having  skill  in  precious  stones,  sold  a  stone 
to  the  plaintiff  for  a  sum  of  money,  affirming  it  to  be  a  Be- 
zoar  stone,  whereas,  in  truth,  it  was  not  a  Bezoar  stone. — 
After  verdict  and  judgment  for  the  plaintiff  in  B.  R.  it  was 
adjudged,  on  error  in  the  Exchequer  Chamber,  that  the  de- 
claration was  bad,  because  it  was  not  averred,  that  the  de- 
fendant knew  it  not  to  be  a  Bezoar  stone,  or  that  he  warranted 
it  to  be  a  Beaoar  stone  (3). 

b  Adm.  9  R  6. 53.  b.  d  Chandcloi  ▼•  ipgnM,  Cio.  Jac.  4. 

c  Dale^g  case,  Cro.  Eliz.44. 


(2)  **  Is  it  not  true,  that  in  every  bargain  there  is  a  covenant  ? 
for,  if  I  bay  of  you  a  horse,  although  there  be  not  an  express  war- 
ranty of  soundness,  yet  if  the  horae  be  uosound,  I  shall  have  writ 
of  trespass  on  my  case,  and  shall  aver,  that  you  sold  me  the  hoise, 
knowing  it  to  be  unsound*"  Per  Paston,  J.  20  H.  6. 35.  a.  It  seems, 
that  by  the  term  **  covenant,"  in  this  passage^  must  be  undemtood 
implied  fTomise,  orwarrantyB 

(3)  At  the  time  of  this  decision  great  strictness  was  required  in 
the  allmtfoa  of  a  wananty.  It  was  then  essentially  necessary 
that  it  should  appear  on  the  fiace  of  the  declaration,  tnat  die  war- 
ranty was  contemporaneous  with  the  sale.  The  usual  and  conect 
form  for*lihis  purpose  was,  that  the  defendant  wa/rranthBondo  ve»- 
didit  (see  Cro.  Jac.  630.)  If  was  on  this  ground,  and  not  on  the 
ground  of  any  distinction  in  terms  between  an  affirmation  and  a 
warrairty,  as  I  conceive,  that  the  court,  in  ClmmtekMr  v.  Lopus,. ob- 
served, that  there  was  not  an  averment  of  warranty.  It .  must  be 
adoutted,  however,  that  the  language  of  the  reports*  countenances 

*  Set  Hsrrey  t.  Youof .  Yely.  SO. 
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2.  The  scienter  must  be  proved : 

In  an  action  on  the  ca8e%  for  sdling  a  horse  as  defendant's 
own,  when  in  truth  it  was  the  horse  of  A. ;  it  appeared,  that 
the  defendant  bought  the  horse  in  Smithfileld,  but  had  not 
laken  the  usual  precaution  of  having  the  horse  legally  toUed ; 
*yet  as  the  plaintiff  could  not  prove,  that  the  defendant  knew 
that  the  horse  belonged  to  A.,  the  plaintiff  was  nonsuited : 
for  the  scienter  or  fraud  is  the  gist  ot  the  action  where  there 
is  not  a  warranty ;  if  there  be  a  warranty,  then  the  party 
takes  upon  himself  the  knowledge  of  the  title  to  the  norse 
and  also  of  his  qualities  (4). 

So  where  the  declaration  stated^  that  the  plaintiff  baigained 
with  the  defendant  to  buy  of  him  a  musket,  as  a  sound  and 
perfect  musket,  for  the  price  of  two  guineas  and  a  half,  and 
that  the  defendant  knowing  the  musket  to  be  unsound  and 
imperfect,  sold  the  same  to  the  plaintiff  as  a  sound  and  per- 
fect musket,  &:c.  Plea,  N.  6.  Lord  Kenyon,  C.  J.  held  it  to 
be  necessary,  that  the  scienter  should  be  proved. 

2.  On  an  express  Warranty. — An  action  on  the  case,  in 
nature  of  a  writ  of  deceit,  may  be  maintained  against  any 
>er8on  who  deceives,  by  a  false  assertion,  and  thereby  in- 
jures another  who  has  placed  a  reasonable  confidence  in  him 
5) ;  as  where  a  party'  in  possession  of  a  personal  chattef 

e  SpriDgwdl    V.    Allen,    Aleyn,    91.  Cartfa.  90.  Comb.    142.  S.  C.     See 

a£Mt*8R.448.n.(a.)S.C.  alio  Medina  ▼.  StousrbtOD,  Tr.  12 

f  Dowdingr  ▼•  Moctiooer,  2  Bast,  460.  W.  3.  B.  R.  Salk.  210.  Ld.  Rt^jm. 

n.  (a).  593. 3,  C 

g  Crone  v.  Gardner,  1 W.  &  M.  B.  R. 


this  distinction,  frivolous  as  it  may  seem  to  modem  readers.  See 
fiirtber  on  thi^  subject  the  opinions  of  Holt,  C.  J.  in  Medina  v. 
Stoughton,  Salk.  210.  Ld.  Raym.  593.  S.  C.  and  of  Bailer,  J.  in 
Pasley  ▼•  Freeman,  3  T.  R«  57.  As  to  what  would  be  sufficient 
evidence  to  support  the  warrantizando  vendidU^  see  Holt's  opinioa 
in  Lisney  v.  Selby,  Ld.  Raym.  1120. 

(4)  It  is  to  be  observed,  that  actions  on  the  case^  for  the  breach 
of  an  express  warranty,  bear  a  strong  resemblance  to  th^e  actions 
on  the  case  in  the  nature  of  deceit  on  implied  warranties ;  but  this 
distinction  between  them  ought  to  be  attended  to ;  that  in  actions 
on  the  case  in  the  nature  of  deceit,  the  graoamen  is  the  deceit,  and 
the  gist  of  the  action  is  the  scienter ;  but  in  the  action  for  breach 
of  warranty,  the  gravamtn  is  the  breach  of  warranty ;  and  where 
the  plaintiff  declares  in  tort  for  such  breach,  it  is  not  necessary  to. 
allege  the  scienter,  nor,  if  alleged,  to  prove  it.  Williamson  v.  AU . 
lison,  2  Ea8t,.446. 

(5)  Formerly  it  was  usual  in  cases  of  this  kind  to  declare  in  tort» 
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ieUs  k,  and  at  the  time  of  sale  affirms  it  to  be  his  own»  wheu 
in  truth  it  belongs  to  another^  the  vendee  may  recover  a  com- 
pensation in  damages  for  such  injury  as  he  can  prove  to  have 
oeen  sustained  in  consequence  of  this  deceit;  for  the  pos- 
session of  a  personal  chattel  is  a  colour  of  title,  and  it  is  but  a 
reasonable  confidence  v^hich  the  vendee  places  in  the  vendor, 
when  he  affirms  it  to  be  his  own. 

But  vehere  the  affirmation  is  (as  it  is  termed  in  some  of  the 
books)  a  nude  assertion ;  that  is,  where  the  party  deceived 
may  exercise  his  own  judgment ;  as  where  it  is  mere  matter 
of  opinion,  or  where  be  may  make  inquiry  into  the  truth  of 
the  assertion,  and  it  becomes  his  own  fault  from  laches,  that 
be  is  deceived ;  in  this  case  an  action  cannot  be  main- 
tained (6). 

As  if  A.,  being  possessed  of  a  term  for  years^,  offers  to  sell 
it  to  B.,  saying  that  a  stranger  would  have  given  A.  a  certain 
sum  of  money  for  this  term,  whereas,  in  truth,  that  sum  had 
not  been  offered  to  A.,  an  action  on  the  case  will  not  lie,  al- 
though B.  was,  by  such  affirmation,  deceived  in  the  value. 

An  action  on  the  case  for  a  deceit  cannot  be  maintained  by 
the  seller  of  his  share  in  a  trade,  against  the  buyer,  who  has 
]>ersuaded  him  to  sell  it,  at  a  certain  price,  by  a  representa- 
tion that  certain  partners,  whose  names  he  will  not  disclose, 

h  1  R.  A.  101.  pi.  16.  adjudged. 


but  it  was  observed .  by  Grose,  J.  in  Pasley  v.  Freeman,  3  T.  R«  54. 
that  all  the  cases  of  oeceit  for  misinformation  might,  as  it  seemed 
to  him,  be  turned  into  actions  of  assumpsit 

(6).  The  case  of  Bayly  v.  Menel,  Cfo.  Jac  386.  and  3  Bulst.  94. 
affords  an  useful  illustration  of  this  rule* 

Another  class  of  cases,  on  fraudulent  affirmations,  for  which  an 
action  cannot  be  maintained,  was  mentioned  by  Grose,  J.  in  Pasley 
v.  Freeman,  3  T.  R.  55.  that  is,  where  the  affirmation  is,  that  the 
thing  sold  has  not  a  defect  which  is  visible.  An  instance  of  this 
kind  is  mentioned  in  areument  in  Bayly  v.  Merrel,  Cro.  Jac.  387. 
where  a  person  buys  a  horse,  which  the  seller  affirms  to  have  two 
eyes,  ana  the  horse  lutt  one  eye  only ;  in  such  case  the  purchaser, 
imless,  as  is  quaintly  observed  in  one  of  the  year  books,  he  be 
blind,  is  remeddess ;  for  «^i2aiiti&iif  now  datmieHtibui  jura  tubve^ 
nrnnU  See  also  Dyer  v.  Har^rave  and  others,  10  Ves.  507.  where 
Sir  William  Grant,  M.  R.  said,  that  it  was  holden  at  law,  that  a 
warranty  is  not  binding,  where  the  defect  is  obvious,  and  pat  the 
case  of  a  horse  with  a  visible  defect ;  and  of  a  house  without  roof  or 
windows,  warranted  as  in  perfect  repair. 

U  u 
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ai«  to  be  joint  purehaseni^  and  tiiat  they  will  give  no  moie^ 
tflthou^h  in  tratb  tbey  bed  auihorused  tbe  ctefefMant  to  pur« 
chase  it,  doing  the  best  be  could,  and  nUbongb  tb^  defendABt 
chavged  tbetn  with  «  higher  price  than  he  gave^ 

It  being  iisual  in  the  sale  by  auctibn  of  drugs,  if  they  are 
sea-dama^id,  to  express  it  in  the  broker's  catalogue,  and 
drugs  which  are  repacked,  or  the  packaged  which  are  dis- 
coloured by  sea-water,  bearing  an  inferior  price,  ahhougb 
not  damaged,  the  defendants;  who-  had  purchased  some  sea^ 
d:iinaged  jritnento,  repacked'  if*,  and  advertised  ft  in  (^tatogttes 
which  did  not  notk:e  that  it  was  seandaAiaged  orti^ptteKed, 
bnt  r^fferrtJd  it  h)  be  viewed,  irith  little  faeinly,  k&MHffrK^ 
viewing  it:  th^ exbtbtted  ini]^rtial  samples  of  the^uali^» 
and  sold  it  by  auction.  Held  that  this  was  equivalent  ni  a 
sale  of  the  g6dds,;ai  add  for  goods  .itbat  were  nolaea-damiiged^ 
and  tkat  an  action  lay  for  tbta  fra«d^ . 

N.  An  action  on  the  case  will  lie  for  a  breacb  «pf  waitaiil?f 
upon  the  sale  of  a  chattel,  altboogb  the  purcbaaek-  'bw  not 
paid  for  UK 

Jfwraniff  on  Sale  ef  flors#5>>-«*Aa  actioas  aie  OMre  fre- 
quently brought  for  the  bitBacfa  of  warrantiea  npok  the  isale  df 
horses,  tban  upon  the  sale  of  any  other  chattel^  the  followiag 
remarks  wiU  be  confined  to  that  subject. 

A  horse  being  an  animal  subject  to  secret  maladies  which 
cannot  be  discovered  by  a  mare  trial  and  inspection,  it  is 
usuali  and  in  all  cases  prudent,  for  the  buyer  of  a  horae  to 
require  fiom  the  seller  a  warranty  of  its  soundness;  for  if  a 
borse,  having  a  secr^  malady,  is  fOki  without  a  warranty  ef 
sdundhess,  and  wilhbuf  any  fraud  on  the  part  of  tbfe  wtmt^ 
the  purchaser  is  without  a  remedy.  Fbrmeflyt  indeed,  tt-was 
a  currant  opinion,  tbataaOund  price  glvoiW  ft 'bone,  was 
tantamount  to  a  warranty  of^soutidnasa;  buf  it  was  okmtmM 
by  Grose,  J.  iii  Parkinson  v.  Lee,  S  East,  3gi^  that, when  that 
doctrine  came  to  be  sifted,  it  wai^foanii  tabe  so  loose  and  ui;ir 
satisfactory  a  ground  of  decision*  that  JUord  IVfansfi^td,  C.  J. 
rejected  it,  and  said,  tlHat  tbtire  mni^  (»itiber  be  an  expre^a 
warranty  of  soundness,'  or  finaud  in  tbe  aeUes,  m  ovder  to  tiiait^ 
tain  the  adtion  (T).  f  ... 

iVeraoii   ▼;   kgreiV  4   taimt.^48a;  ft  Joiitt  ▼.  l##diaV4  V^uat.  $49: 
&Mb.  Cto.  lifllniiiif  "jiMlgBSSt  of  1  ^carini,  -9  tL  7.  ^h  b.  ^  Abt. 
«;R.  DMeit,fUa4. 


(7)  Some  pockets  of  bops  were  sold  by  sample,  with  a  warranty 
that  the   bulk  of  the  commodity  answered  tne  sample;  it  was 
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"The  advantage  ariBiii^  to  tb6  buyer,  fitmi  an  express  war- 
ranty of  'soundness,  is  this,  that  such  warranty  extends  to 
every  kind  of  soundness,  known  and  unknown  to  the  seller; 
and  if  tixt  warranty  be  false^  the  buyer  has  a  remedy  against 
the  seller,  to  recover  a  compensation  in  damages. 

Roaring  is  a  malady  which  renders  a  horse  less  serviceable 
for  a  permanency,  and  therefore  an  unsoundness*.  But 
crib-biting  is  not  an  unsoundness*  within  a  general  warranty. 

As  soon  as  the  unsoundness  is  discovered,  the  buyer  should 
immediately  tender  the  horse  to  the  seller;  for  otherwise  he 
will  not  be  entitled  to  recover  for  the  keep^. 

The  ancient  method  of  declaring  in  cases  of  warranty,  was 

m  Omlow  ▼.  Barnes,  8  Stark.  N.  P.    n  Broennenbuiip  v.  Haycock,    Holt's 
C.31.  M.P.G.630. 

0  Cuawell  y.  Coare,  1  Taunt.  R.  567. 


hQlden,  that  the  law  did  not  raise  an;  iniplied  warranty  that  the  com- 
modity shoald  be  merchantable,  though  a  fair  merchantable  price 
was  given,  and  that  the  seTIer  was  not  answerable,'  though   the 
roods  turned  out  to  be  unmerchantable,  in  consequence  of  a  latent 
defect  which  existed  in  the  commodity  at  the  time  of  the  sale,  but 
which  was  unknown  to  the  seller,  arising  from  the  fraud  of  the 
grower,  from  whom  he  had  purchased,  and  not  from  any  fraud  in 
the  seller.    Parkinson  v.  Lee,  2  East's  R.  314.     *f  a  ship  is  sold 
iffith  all  fauhs  the  seller  is  not  liable  to  an  action  in  respect  of  latent 
defects  which  he  knew  of  withbut  disclosing  at  the  time  of  sale,  uui- 
less  he  used  some  artifice  to  disguise  them,  and  prevent  their  being 
'discovered  by  the  purchaser.     Baelehole  v.   Walters,    3    Camp. 
V.  P.  C.  154.    See  Mwr  v.  Everth,  4  Camp.  '22.  where  it  was 
tiplden  that  on  a  sale  or  goods,  if  the  sale  note  do  not  contain  a  sti- 
pulatidn  that  the  goods  aire  eqlial  to  a  sample,  parol  evidence  is  in- 
isdmissibte  to  make  such  stipulation  nart  of  the  contract ;  but  it  may 
be  shewn  that  at  the  time  of  the  sate  a  sample  was  fraudulently  ex- 
hibited to  deceive  the  buyers,  whereby  the  plaintiff  had  been  in- 
daoed'  to  pnichase  the  eoraasodi^,  which  tamed  out  of  greatly  in- 
Venat  quality  and:  value;  provided  the  ^plaintiff  has  declaied  for 
adeceinol  repreaaotation,  and  not  mevtly  on  the  odntiact  as^coa- 
taimng'thQ  sttj^ulatioa.    See  also  Qaiflinerv.  Giray,  4  Camp.  144. 
if  a  reptesentatioD  be  wanie  befere  a  «ale,^df  thequiUity  of  the  thing 
'aold,  vMtk  full  opportuni^  fe*  the  puichaser  to  inspect  and  emmine 
the  tralh  of  the  repieaentation,  *  sM  a  etattaet  of  sale  be  afterwards 
rediioed  into  wrttinfj,'  in  whkh  that  repreMitation  is  not  embodied, 
no  acdon  for  a  deceit  lies  asainst  the  vendor  on  the  ground  that  the 
article  sold  is  not  answerable  to  that  representation,  whether  the 
vendor  knew  of  the  defects,  or  not*      Pickering  v.   Dowsoo,  4 
Taunt.  779. 

U  u  2 
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in  tort  (8)  on  the  warranty  broken ;  but  of  late  years  it  hag 
been  found  more  convenient  to  declare  in  assumpsit  for  the 
sake  of  adding  the  money  counts.  The  propriety  of  the  mo- 
dem practice,  which  has  prevailed  generally  for  more  than 
forty  years,  was  establishea  in  the  case  of  Stuart  v.  Wilkins, 
Doug.  18.  ^ 

If  a  horse  be  warranted  sound,  but  prove  ynsound,  and 
the  buyer  offers  to  return  him  to  the  seller,  who  refuses  to 
receive  him,  the  buyer  may,  notwithstanding  such  refusal, 
maintain  an  action  against  the  seller  for  a  breach  of  the  war- 
ranty, if  he  can  prove  that  the  horse  was  unsound  at  the  time 
of  warranty  (9). 


(8) '  In  this  form  of  declaration  the  scienter  need  not  be  charged, 
or,  if  charged,  need  not  be  proved.  Williamson  v.  Allison,  2  &8t. 
446. 

(9)  **  I  take  it  to  be  clear  law,  that  if  a  person  purchases  an 
horse  which  is  warranted,  and  it  afterwards  tarns  out  tbat  the  horse 
was  unsound  at  the  dme  of  the  warranty,  the  buyer  may,  if  he 
pleases,  keep  the  horse  and  bring  an  action  on  the  warranty,  in 
which  he  will  have  a  right  to  recover  the  difference  between  the 
value  of  a  sound  horse  and  one  with  such  defects  as  existed  at  the 
time  of  the  warranty ;  or  he  may  return  the  horse  and  bring  an 
action  to  recover  the  full  money  paid*;  but  in  the  latter  case,  the 
seller  has  a  right  to  expect  that  tne  horse  shall  be  returned  to  him 
in  the  same  state  he  was  when  sold,  and  not  by  any  means  dimi- 
nished in  value ;  for  if  a  person  keeps  a  warranted  article  for  any 
lens^th  of  time  after  discovering  its  defects,  and,  when  he  returns 
it,  ^t  is  in  a  worse  state  than  it  would  have  been  if  returned  imme- 
diately after  such  discovery,  1  think  the  party  can  have  no  defenoe 
to  an  action  for  the  price  of  the  article  on  the  ground  of  non-coin- 
pliance  with  the  .warranty ;  but  must  be  left  to  his  action  on  the 
warranty  to  recover  the  difference  in  the  value  of  the  article  war- 
ranted, and  its  value  when  sold.'*  Per  Lord  Eldon,  C.  J.  C.  B. 
in  Curtis  v.  Hannay,  3  Esp.  N.  P*  C.  83. 

So  where  an  artist  exhibits  specimens  of  his  art  and  skill  as  a 
painter,  and  affixes  a  certain  pnce  to  them>  if  a  person  is  induced 
to  order  a  picture  from  an  approbation  of  such  specimens,  and 
Che  execution  of  it,  when  delivered,  is  inferior  to  the  specimen  ex- 
hibited, he  may  refuse  to  receive  it,  or  having  received  it  he  may 
return  it,  as  not  being  conformable  to  that  performance  which  the 
painter  undertook  to  execute ;  but  if  he  means  to  avail  himself  of 
that  objection,  he  must  return  the  picture;  he  must  rescind  the 
contract  totally.     Having  received  the  article  under  a  specific  con- 

•  CasweU  v.  Coare,  1  Taunt.  E.  606.  S.  P. 
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This  was  decided  id  Fielder  v.  Starkin,  1  H.  Bl.  !?•  where 
the  buyer  had  kept  the  horse  eight  months,  without  giving 
any  notice  of  the  unsoundness,  before  be  made  an  offer  to  re- 
turn him.  Lord  Loughborough,  C.  J.  said, ''  that  no  length 
of  tipae  elapsed  after  tne  sale  would  alter  the  nature  of  a  con- 
tract originally  false.  Neither  is  notice  necessary  to  be  given. 
Though  theliot  giving  notice  will  be  a  strong  presumption 
against  the  buyer,  that  the  horse  at  the  time  of  sale  had  Dot 
the  defect  complained  of,  and  will  make  the  proof  on  his  part 
much  more  difficult."  But  where  there  is  an  agreement 
to  take  a  horse  back',  if  on  trial  he  shall  be  found  faulty, 
though  it  is  accompanied  with  an  express  warranty,  yet  it 
is  incumbent  on  the  purchaser,  if  he  discovers  any  fault,  to 
use  due  diligence  in  returning  the  horse ;  for  a  trial  means  a 
reasonable  trial.  And  it  is  expedient  in  all  cases  to  give  no- 
tice as  early  as  possible  of  the  unsoundness  or  defects  com- 
plained of. 

A  horse  was  sold  at  a  public  auction  %  warranted  six  years 
old  and  sound,  and  one  of  the  conditions  (10)  of  sale  was, 
'^  that  the  purchaser  of  any  horse  warranted  sound,  who 
should  conceive  the  same  to  be  unsound,  should  return  him 
within  two  days ;  otherwise  he  should  be  deemed  sound." 
Ten  days  after  the  sale,  the  plaintiff  discovered  that  the  horse 
was  twelve  years  old,  and  offered  to  return  him,  but  the  de- 

p  Adam  ▼.  Richards,  2  H.  Bl.  573.  q  BucbaDan  v.  Painshaw,  2  T.  R.  745. 


tract,  he  must  either  abide  by  it,  or  rescind  it  tn  toto  by  returning 
the  thing  sold,  but  he  cannot  keep  the  article  received  under  such 
a  specific  contract,  and  for  a  certain  price,'  and  pay  for  it  at  a  less 
price  than  that  charged  by  the  contract.  Per  Lawrence,  J.  in 
Grimaldi  v.  White,  4  Esp.  N.  P.  C.  95.  "  Where  a  contract  is  to 
be  rescinded  at  all,  it  must  be  rescinded  m  fo(o,  and  the  parties  put 
in  statii  quo.**  Per  Lord  EUenborough,  C.  J.  in  Hunt  v.  Silk, 
5  East,  452. 

(10)  In  Mesnard  v.  Aldridge,  3  Esp.  N.  P.  C.  271.  it  was  proved, 
that  the  conditions  of  sale  were  contained  in  a  printed  paper  pasted 
up  under  the  actioneer*8  box,  and  that  the  auctioneer  at  the  time  of 
the  sale  had  announced  that  the  conditions  of  sale  were  as  usual. 
Lord  Kenyou,  C.  J.  held  that  this  was  a  sufficient  notice  to  all 
persons  who  came  to  the  sale  of  the  conditions  under  which  the  , 
norses  were  sold  ;  and  he  compared  it  to  the  case  of  carrriers,  who 
advertise  that  they  will  not  be  liable  for  goods  lost  above  a  certaiii 
value,  unless  entered  as  such ;  in  which  case  the  posting  up  of  a 
bill  in  the  coach-office  to  that  effect,  had  been  holden  to  be  sufficient 
notice.    But  see  further  as  to  notices  by  carriers,  ante,  p.  414.  n. 
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fendftnt  refused  to  receive  him,  aAd  thereupon  plaintiff  sold 
tbe  horse,  and  brought  an  action  on  th9  warranty  pgaiust  the 
seller.    It  was  proved^  that  the  bolae  was  iwdte  years  old. 
The  jury  were  of  opinion  that  the  plfeiiiiiiff,^  ^y  opt  retoming 
the  horse  sooner,  had  mad^  him.  hia  owti;  .and  gave  a  verdiGt 
for  tlH^  defendant ;  hot  tbft  ooovt  «et .  asid0  the  y^^rdict,  and 
Lord  Kenyon,  C.  J^  obaerred^  thnt.ihe  qaestion  turned  on 
the  condition  of  sale,  which,  in .  uiaopintcta,  ought  to  .be  con- 
fined solely  -to  tbe  circumstance  of  mtomdnesai  that  there 
was  good  sense  in  making  sisch  a  conditjon  at  a  public  sak^ 
because,  notwithstanding  all  the  cafe  .tihAt  <Quid  be  taken, 
many  accidents  might  happen  to  Ak  home  between  the  time* 
of  sale  and  the  time  when  the  home  might  be  i^etumed^  if 
no  time  were  limited.    But  the  circumatauce  of  the  age  of 
tbe  horse  was  not  open  to  the  same  difficulty. 

Where  a  horse  is  sold  with  a  wartianty  of  soundness',  for 
a  certain  sum,  part  of  which  is  paid  at  the  time  of  safe ;  if 
the  horse  prove  unsound,  and  the  sum  paid  be  equal  to  the 
value  of  the  horse,  the  seller  cannot  recover  the  rbmain- 
der  (11;. 

Plaintiff  sold  the  defendant  a  horse  with  a  warranty  of 
soundness;  the  defendant  gave  the  plainttffa  biir  of  exchange 
for  the  price ;  the  defendant  discovering  the  horse  to  be  un« 
sound,  tendered  him  to  the  plaintiff,  but  he  refused  to  take 
it  back  again.  An  action  having  been  brought  by  the  plain- 
tiff against  the  defendant  on  the  bill,  tbe  defendant  proved, 
that  the  plaintiff,  at  tke  time  of  sale^  knew  that  the  horse 
was  unsound.  It  was  holden*,  that  the  plaintiff  could  not 
recover;  for  it  was  clearly  a  fraud,  and  a  person  cannot  re- 
cover the  price  of  goods  sold  under  a  fraud. 


r  King  ▼.  Boston,  Miidlcoez  Sitting*       •  Lewis  t.  CoigiaTe^  S  TaxaA*  8. 
after  £.  T.  1789,    KenyoD,  C.  J. 
7Eatt,4Sl.n. 


(11)  In  cases  of  this  kind,  it  will  be  advisable  for  the  defendant 
to  give  the  plaintiff  previous  notice  of  the  intended  defence,  in  order 
that  he  may  be  prepared  to  meet  it.  But,  where  the  sum  to  be 
paid  by  the  defendant  is  not  ascertained  by  the  terms  of  the  agree- 
ment, and  the  plaintiff  declares  on  a  qwaUum  mendtf  it  is  compe- 
tent to  the  defendant,  even  without  notice  to  the  plaint^,  to  prove 
that  the  thing  sold  was  not  worth  so  much  as  the  plaintiff  claims. 
And  if  it  appear,  that  the  plaintiff  has  been  paid  on  account  as 
much  as  the  thing  was  worth,  he  cannot  recover.  Basten  v.  Butter, 
7  East,  479. 


It  wUt'b0:|(i|9R«p  to  .M^iuurkS  tk|at  wb^re  die  ooiiM«ct  of 
WMrauty  .4$,«tiU..qpeD,  it  i6  esaentially  necetuaiy  that  the 

!»laiutiff  isbpuld-.jdeciare  id  a  apecial  ^tioa  oa  the  case* 
bttoded  on  the  WMnw^t  wd  not'  inei>^y  in  an.. action  for 
iDMey •  iiad  and  /feoeived*  40  recover  the  price  of  the 
bone  119).      r 

In  am  action  for  moD^  had  and  reoetted  Vtn  peoover  back 
the  ptice  of  a  fucMt^  M>M  aa  A'loQnd  horse^  «nd  which  proved 
to  be  unsound,  it  appeared  in  evidence,  that  there  bad  been 
a  wariirtj  of  aoundoeaa  at  the  time  of  the  original  oontnct 
of  sale  0D  but  in  a  aubaequent  conv^aation,  when  the  plaintiff 
objectodl  that  the  hoiae  waa  unaound,  t^ie  defendant  said,^  that 
if  Uie  iilvse  were  unaouod  he  would  take  it  again,  and  return, 
the  wMev.  It  waa  contend^a  qjol  the  authority  pf  Power  v.. 
WelbUM  Western  v«  'Downea,  thft  the  action  K>r.  money  had 
and  n$ceiyed( -would  not  lie;,  b^^^uae  .this  was  no  other  than 
a  mo«k^  t^iiig  the  warraQty»  which  could  be  by  a  special 
actiqnfOQ 'the  case  PQJy:  and  of  this  qpinioa  were  the  court; 
Lord  £UeQboix^m^»  d^J^JiwkP  delivered  that  opinion,)  ob- 
aerviiig  *'  that  thevaubsequept  ooRversf^tion  waa  not  to  be 
oonsi^tered  as  ao:  abasiflomiieBtroJf  the  original  warrant^i  the 
performMce  of  wbiob  the-  defendant  sitiU  insisted  on ;  but 
ratfaeriaa  a.xledaratioiv  ^that,  lif  the  warranty  were  shewn  to 
be  baoricien^  he  would  do  that  which  is  usi^tdly  done  in  such 
caaos^  take  beck  the.hoiae  aiwi  rep^y  ^the  mon<o^^  Then, 
wheK  any  qyeation  ooi:^  wamnty  lemaina  to-be  discussed, 
it  ought  to  be  so  j&a.shape;|»t^iv€utbe  other  party  notice  of 
it,  namely,  in  an  notion  on  *the' warranty/* 

It  ^  usual  to  insert  the  wanaaty  in  the  receipt  for  the  price 
of  die'borse!  in  such  case,  the  nsceipt,  if  du^  stamped  with 
a  receipt  stamp,  will  be  evidetice  of  <tfae  wanan^.  It  does 
not  require  an  ^^reement  stamp  '•  And  i(  on  the  ftce  of 
such  receipt,  it  appear 'thtft  money  was  the  consideration  paid 
for  the  horse,  it  Will  not  be  competent  to  the  defendant  to 
prove  a  different  conaideration,  in  order  to  take  advantage  of 
a  variance,  as  will  appear  by  the  following  case  : 

The  plaintiff  declared  tn  assumpsit^,  that  in  consideration 
that  the  plaintiff  had  bought  of  the  defendant  a  horse  for  so 
much  money,  the  defendant  warranted  the  horse  to  be  sound. 

t  Power  ▼.  Weill,  Cowp.  818.  Doag.  x  Skrine  ▼.  Elmoie,  2  Camp.  N.  P.  C. 

94.  N.  8.  C.   Weiton   t.  Downes,       407. 

Doug.  23.  and  Mto,|i.99.  y  Brown    v.  Ry,  Defon   Sam.  Am. 
Q  PlijBeT..Wliale,7BMt«a74.  180$.  MS. 


(12)  In  what  cases  the  plaintiff  m^  declare  for  money  had  and 
received,  see  Towen  v.  Barrett,  1  T.  R.  133.  and  ante,  p.  100. 
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In  proof  of  the  plaiDtiff*8  case,  a  receipt,  which  bad  bees 
given  by  the  defendant,  was  produced,  purporting  to  be  a 
receipt  of  so  much  money  for  a  horse,  warranted  sound.  On 
cross  examination  of  the  witness  who  produced  the  receipt, 
it  appeared,  that  the  plaintiff  had  given  a  mare  as  well  as  m 
sum  of  money  in  exchange  for  defendant's  horse.  It  was  ol^ 
jected  that  there  was  a  variance ;  but  Graham,  B.  was.  of  a 
different  opinion,  observing,  that  the  receipt  admitted  that  the 
defendant  had  taken  the  mare  as  money. 

So  where  the  declaration'  stated,  that  in  consideratioQ 
that  the  plaintiff  would  buy  of  the  defendant  a  horse  for 
81/.  10^.,  to  be  paid  by  the  plaintiff  to  the  defendant,  the  de- 
fendant promised  that  the  horse  was  sound ;  and  that  the 
plaintiff  did  buy  of  the  defendant  the  horse  for  that  price,  and 
did  pay  to  the  defendant  the  said  31/.  10;.,  and  then  alleged, 
as  a  breach,  that  the  horse  was  unsound;  it  appeared  in  the 
proof,  that  the  defendant  agreed  to  dispose  of  his  horse,  which 
he  warranted  sound,  to  the  plaintiff,  for  thirty  guineas,  but 
agreed,  at  the  same  time,  that  if  the  plaintiff  would  take  the 
horse  at  that  value,  he,  the  defendant,  would  purchase  of  the 
plaintiff's  brother,  another  horse  for  fourteen  guineas,  and 
that  the  difference  only  should  be  paid  to  the  defendant  The 
witness  described  it  as  one  deal  between  the  parties,  and  that, 
but  for  the  latter  consideration,  he  did  not  believe  that  the 
bafgain  would  have  been  made.  It  was  therefore  objected, 
that  the  proof  varied  from  the  contract  as  laid,  and  shewed 
rather  a  contract  for  the  exchange  of  horses,  paying  the  dif- 
ference only  in  money,  than  an  entire  money  payment  for  the 
horse  in  question.  But  the  court  overruled  tne  objection, 
Ld.  Ellenborough,  C.  J.  observing,  that  the  parties  agreed  to 
consider  the  brother's  horse  as  fourteen  guineas,  in  their  mode 
of  reckoning  the  payment  for  the  defendant's  horse ;  but  still 
the  consideration  for  the  latter  was  thirty  guineas,  and  the 
defendant  received  thirty  guineas  in  money  and  value. 


11.  Ofihe  modem  Action  on  the  Case  grounded  on  fraudulent 
.  Misrepresentations   by  Persons    not  Parties   to  the 
Contracts 

Where  a  person,  with  a  design  to  deceive  and  defraud 
another,  makes  a  false  representation  of  a  matter  inquired  of 

1  Handi  T.  BiutoD,  9  Ewt,  348. 
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hiin,  ID  cottteqoenoe  of  which  the  penon  to  whom  the 
•entatioD  is  made  enters  into  a  contract,  and  therein  sufltains 
an  injury,  an  action  on  the  case,  in  the  nature  of  deceit,  will 
lie  at  the  suit  of'  the  party  injured,  against  the  party  making 
the  fraudulent  misrepresentation,  although  a  stranger  to  the 
contract,  fron  the  entering  into  which  the  plaintiff  was  dam* 
nified  (13).  This  was  for  the  first  time  decided  in  the  case  of 
Pasley  and  another  v.  Freeman,  H.  T.  1788.  3  T.  R.61.  which 
came  before  the  court  on  a  motion  in  arrest  of  judgment  on 
the  third  count  of  the  declaration.  That  count  stated,  "  that 
the  defendant,  intending  to  deceive  and  defraud  the  plaintiffs^ 
did  wrongfully  and  deceitfully  encourage  and  persuade  them 
to  sell  and  deliver  certain  goods  to  one  Falch,  upon  credit,  and 
for  that  purpose  did  falsely,  deceitfully,  and  fraudulently  as- 
sert, that  Falch  was  a  person  safely  to  Be  trusted^  &c  whereas 
in  truth,  Falch  was  not  a  person  sjsfely  to  be  trusted,  and  the 
defendant  well  knew  the  same,  &c.*'  The  question  was^ 
whether,  admitting  all  the  facts  as  stated  to  be  true,  the  ac- 
tion could  be  maintained.  Lord  Kenyon,  C.  J,«  Ashhurst  and 
Buller,  Js.  were  of  opinion,  that  it  might  be  maintained, 
Grose,  J.  was  of  opinion,  that  it  was  not  maintainable. 

It  may  be  remarked,  that  in  cases  of  this  kind  it  is  not  ne- 
cessary, that  the  defendant  should  have  derived  any  advanti^e 
from  the  receipt* ;  or  that  he  should  have  colluded  with  the 
perK>n  who  did  derive  the  advantage ;  but  there  must  be  fraud 
(14)  in  the  defendant,  in  order  to  support  the  action^ ;  for  in 

a  Pailey  t.  F^eenwii,  3  T.  R.  5i.  and       b  TV^  t.  Lee,  3  Boe.  k  Pul.  367. 
per  Ken jroD,  C.  J.  in  &rre  t.  Done- 
lord,  1  East,  ass,  9. 


(U)  The  old  cases  were  confined  to  fraadulent  aisertions  by  one 
of  the  contracting  parties,  (as  was  Justly  observed  ly  Grose,  J.  in 
his  elaborate  argument  in  Pasley  v.  Freeman,  3  T.  R.  53.)  and  pro- 
ceeded upon  the  breach  of  a  promuef  either  express  or  implied,  that 
the  fact  misrepresented  was  true,  and  in  these  respects  they  differ 
firom  Pasley  v.  Freeman,  and  subsequent  cases  decided  on  tne  au- 
thority of  that  case.  See  Lord  Eldon^s  remarks  on  this  case  ia 
6  Vesey,  182,  and  in  3  Ves.  and  Beames,  110. 

(14)  **  By  fraud,  I  understand  an  mtention  to  deceive;  whether 
it  be  from  any  expectation  of  advantage  to  the  party  himself,  or 
from  ill  will  towards  the  other,  is  immateriaL"  Per  Le  Blanc,  J. 
in  Haycraft  v.  Creasy,  2  East's  R.  lOa  <*  Fraud  may  consist  as 
well  in  the  suppression  of  what  is  true,  as  in  the  representation  of 
what  is  &]se/^  Per  Chambre,  J.  3  Bos.  k  Pul.  371.  *<  Fraud  and 
iiadsehood  must  concur  to  sustain  this  action.*'  Per  Gibbs.  C.  J. 
AsUin  V.  White,  Uolt*s  N.  P.  C.  387. 
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a  la^  owe*  wliM»^>it|Mff3  w«- ti0t'Aiy  baMdri^  tte 

paria?  99alcmg4lief^rMefMioD^tilhQngh(li^^ 
a8eerfc$4/Uiaik)  to  Jn»  iwUfcm  Im  t>wti  bDQiiijMg6%  viiicb  in 
BtricUiett  he  O9i|ld,:D0t  be'awd  to  binrektty^ibet  had  re»- 
sonahlQ  aQdipn>bable  cnmB.wlj  to  belifrftc  itaiafcholdciD  by 
Grobe,  iAWt«noc^  and  L^.Slancwfe  that  tin^  wcniaa'wm  not 
tnaiiitaiaahkv    But  Keiqri>n^C«  J.  was  of  a  diifecento{»inioa« 

The  disfeodant  having  had  a  credit  lodged  with  him  by  a 
foreign  houie^  in  ftfvour  df  one  T.  to  a  certain  amount,  upon 
an  express  stipulation,  that  there  should  be  previously  lodged 
in  the  defendant's  hands  goods  to  treble  the  amount,  and  hav- 
ing been  applied  to  by  the  plaintiffs  for  infornMition  respect- 
ing the  respOnsibilty  of  T.,  answered,  that  he  (defendant)  did 
not  know  any  thing  of  T.,  except  what  he  had  learned  from 
his  correspondent,  but  that  he  had  a  credit  lodged  with  him 
to  a  certam  Amount  by  a  respectable  house,,  which  he  held  at 
the  disposal  of  T.  (omitting  to  mention  the  stipulation  ou 
which  the  foi^ign  house  liad  given  T.  credit)  and  that,  upon 
a  view  of  all  the  circumstances  which  had  come  to  the  defend* 
ant*s  knowledge,  the  plaintiffs  might  execute  T.'s  ord^r  with 
safety  (vre.  an  ordtifdr  the  sate  and  detivety  of  godds  upon 
creditl.  .  It  «i«i!boU4i»  ^that  ontHrie  ^:ofi  iiie  iddoidint, 
there  wfts  a  «s(^riai.8itf|itaslaim  of:  the  iM^tit^  mi  >  evidkene 
sufficient  for  £ba  imf  to..  Ari  fiiaod^  which  was  Ihergiit of 
tbis.action ;  althoiKh  il^  theitime  when  the  defeadhnt^nnife 
the  tepresentatiw.  headded^  that  he  ga^re  Ihe  advice  wvtkoat 
prejudice  to  himself. 

In  ordinary  cases,  the  person  who  givesa^iepnaeDtatioD  of 
the  credit  of  a  third  person  is  not  liable  beytNEtd'tbe'vldue  of 
the  goods  furnished  on  theftcts  of  the  representation* ;  but 
circumstances  may  exist  which  will  render  oim  liable  to  losses 
arising  from  subsaqMat  iSesltaga^/ 

In,thisaction»  the  party  ^,  whose  credit  is  misrepresented^ 
is  a  competent  witness  for  ^heplaintiff. 

c  Hmraft  ▼.  GrMqr,a.  E.  M,  t.  isoi.  f  Htttchinioa v.  Bell»  1  TwaO^  66a. 

aEwt,9S,  g  RichaidtonT.Siiuth,lCfemp.N.P.C. 

d  Byit  and  another r.  Dmurfbid,  B.'R.  277.Smitii  ?.l£uris,2Stark.N.P.C. 

H.  41  G.  9.  1  Ittt*  31S.  47.  S.  P. 
e  De  QnTCi  t.  Smitb,  %  Camp.  N.  P.  C. 

633. 
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DETINUE   (1). 

I.  Of  the  Action  of  Detinue^  and  in  what  Ca^es  it  may  be 
maintained. 

IL  Of  IA«  Pleadings  wut  BMence. 

III.  Of  tht  Judgment. 


I.  Of  Uie  Action  of  Detinue^  and  in  what  Ones  it  may  be 

maintained. 

1  HE  action  ef  4eti&oe  may  be  oiaiiitBiDed  by  any  person, 
who  has  either  an  absolute  or  a  special  property  in  .goods 
against  another,  who  is  in  the  actual  possession^  either  bv;de- 
liyery  or  finding*^  &c.  (9)  of  siicb  goods^'and  refuses  core- 
deliver  them. 

In  this  action  the  plaintiff  seeks  to  recover  the  goods  in  spe- 
cie»  or  in  fhiltiietbiereof  the  value  (for  it  is  in  the  election  of 
the  defendant,  whether  he  will  deliver  the  specific  goods  \  or 
pay  the  value  therqo^)  jand  also  damages  for  the  detention. 

a  1  iDft  aso.  b.  toft't  Ent  p|.  SOS.    PaitoW  SUT. 

b  See  distiingai  ad  detiberand.    Aa-       232.    Raital*t  Ent  SIS. 


(1)  This  action  has  fallen  into  disuse  on  account  of  ihe  defendant 
being  permi^ed  to  wage  his  law* 

(2)  In  Kettle  V*  Bromiall,  Willed  lid.  it  was  hcddeny  dMi.de* 
tinue  would  lie  for  things  lost  and  fonnd  \  as  well  as 'for  thiags  de- 
livered. If  A.  bai^uas  and  tells  goftds  to  B«  upon  eoMid^tJiaii*  that 
if  A.  pajfs  B.  a  certain  silst  of  vOaey  at^a.^ay  .fi»e4»  Jlb«.jc4^  4miU. 
be  void ;  if  A.  pays  the  nsoney,  he  tn^  have  detiauef  fq/p,  ikn  t9o4/h^ , 
although  they  came  not  to  the  hands  of  ,& ,  by  bailmW,.  but  by  bar- 
gain and  sak^    Bateolanv,  BfananrGro«£lisi86& 

♦  F.  W.  B.  924,  £fl.  4to.:S.r.     "'' 
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As  this  action  proceeds  on  the  ground  of  property  in  the 
plaintiff*  at  the  time  of  action  brought^  it  cannot  be  main- 
tained,  if  the  defendant  took  the  goods  tortiously*  for  by  the 
trespass  the  property  of  Che  plaintiff  is  divested  {3). 

Hence,  also,  if  a  person  detain  the  eoods  of  a  feme  co- 
vert', which  came  to  his  hands  before  the  marriage,  the  hus- 
band alone  must  bring  the  action :  because  the  property  is  in 
him  at  the  time  of  action  brought. 

Property  in  the  plaintiff,  without  ever  having  had  posses- 
sion is  sufficient 

Hence  an  heir  may  maintain  detinue  for  an  heir  loom*. 

So  if  it  be  enacted  by  a  statute  S  that  goods  imported  in 
any  other  manner  than  as  therein  directed,  shall  be  forfeited, 
one  moiety  to  the  king,  and  the  other  moiety  to  him  who 
will  inform,  seize,  or  sue  for  them:  a  subject  may  have  de- 
tinue for  the  moiety  of  g^xxls  imported  contraiy  to  the  pro- 
visions of  the  statute ;  for  by  the  ill^al  importation  the  pro- 
perty is  divested  out  of  the  owners,  and  by  bringing  the  ac- 
tion it  is  vested  in  the  plaintiff,  by  relation,  from  the  time  of 
the  offence  committed  (4). 

So  if  L  deliver  goods  to  AJ^,  to  deliver  to  B.,  B.  may  have 
detinue ;  for  the  property  is  vested  in  him  by  the  delivery  to 
Itisuse. 

The  eoods  demanded  must  be  such  as  can  be  distinguished 
from  otner  pronerty,  by  certain  discriminating  marks;  as 
money  in  a  bag* ;  a  horse;  a  cow';  a  piece  of  gold  value 

€  SH.7.  9.  A.  Bio.  Abr.  Dettnne,  pL       t. t.  Witiieied,  6  Mod.  193. 13  Mod. 

63.  per  Brian,  C  J.  maj  have  n-       93.  Balk.  333.  S.  C. 

pleTin,  pi.  36.  g  1  RoL  Abr.  666.  (C)  pi.  1. 

d  BuU.N.P.60.  h  1  lDit386b.    1  Rol.  Abr. 606.  (A) 
•  Bio.  Abr.  Dednae,  pi.  30.  PI.  1 . 

f  8eaalai.l3Car.3.c.  IS.  Robflrtiq.  i  F.  N.  B.  383.  (A)  ed.  4to. 


(3|  This  position  is  cited  in  Com.  Dij;.  and  other  books ;  but  the 
optmon  of  vavasor,  J.  to  the  contrary»  m  the  same  case,  seems  to  be 
better  founded.  See  the  reasoDing  of  Anderson  and  Warfourton,  Js. 
in  Bishop  v.  Bfontaguet  Cro.  Eliz.  824.  to  the  same  effect,  but  ap- 
plied to  the  action  of  trover. 

(4)  This  case  was  recognized  in  Wilkins  v.  Despard,  5  T.  R.  1 12. 
where  it  was  holden,  that  if  a  ship  be  seised  as  forfeited  under  the 
navigation  act  (12  Cax.  2.  c  18.)  by  a  governor  of  a  foreign  country 
under  the  dominion  of  Great  Britain,  the  owner  cannot  maintain 
trespass  against  the  governor,  although  there  has  not  been  any  sen- 
tence of  condemnation ;  because  the  forfeiture  is  complete  by  the 
stizuie,  and  the  property  ii  thereby  divested  out  of  the  owner. 
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twenty^one  shiliineis ;  deeds  concerning  the  inheritance  of  the 

f>iaintiir9  lands  it  he  can  describe  what  they  are,  and  what 
and  they  concern',  or  if  such  deeds  are  in  a  chest":  and 
the  like.  But,  for  mc^ney  (not  in  a  bag  or  chest)  or  com", 
and  other  things  which  cannot  be  distinguished  from  property 
of  the  same  kind  or  description,  detinue  will  not  lie. 

The  gist  of  the  action  being  the  detainer^,  it  is  necessary, 
that  the  defendant  should  be  in  possession  of  the  goods. — 
Hence,  if  the  bailee  of  goods  die,  detinue  will  not  lie  against 
his  personal  representative,  unless  he  takes  possession  of  the 
goods'  (5).  But  if,  after  the  death  of  the  bailee,  a  stranger 
takes  the  goods,  detinue  lies  against  such  stranger^. 

If  goods  be  delivered  to  husband  and  wife,  detinue  ought 
to  be  brought  against  the  husband  only',  Bt|t  if  they  are 
delivered  to  the  wife  before  marriage,  the  action  must  be 
brought  against  husband  and  wife*. 

From  the  preceding  cases  it  may  be  collected,  that  the 
grounds  of  the  action  of  detinufe  are, 

1.  A  property  in  the  plaintiff,  either  absolute  or  special 
(at  the  time  of  action  brought)  in  personal  goods  which  are 
capable  of  being  ascertained. 

2.  A  possession  in  the  defendant  by  bailment,  finding,  &c. 

3.  An  unjust  detention  on  the  part  o{  the  defendant. 


II.  Of  the  Pleadings  and  Evidence. 

The  manner  in  which  the  goods  came  into  the  possession 
of  the  defendant  is  matter  of  inducement  only ;  hence,  if  the 
plaintiff  declares  on  a  bailment,  the  defendant  cannot  plead 
that  the  plaintiff  did  not  bail  the  goods ;  for  the  bailment  is 
not  traversable^  So  where  the  plaintiff  declared,  that  the 
goods  came  (o  the  bands  of  the  defendant  by  finding*,  and 
the  evidence  was,  that  the  plaintiff  had  delivered  the  goods 

k  1  Init.  3S6.  b.  q  n>.  pi.  9. 

1  Id.  r  36  E.  9.  1.  a. 

m  Banki  t.  Whctiton,  Cio.  Eliz.  457.  t  1  Inst.  351 .  b . 

n  1  Intt.  8S6.  b.  t  Bio.  Abr.  Detiirae  de  biens,  pi.  50. 

o  3  Built  306.  u  Ifllls  T.  GnbaiD,  1  Bos.  ft  Pal.  N. 

p  1  RoL  Afar.  607.  (D)  pi.  1.  R.  140. 


(5)  Executors  are  chargeable  in  this  action,  on  the  eroand  of  pos- 
session  only.  firo.  Ab.  Detinue  de  biens,  d1.  19.  If  there  are  three 
executors,  and  one  hath  possession,  detinue  lies  against  him  only*  lb. 


4)0  i^tinuk; 

tQ*i»  4N&n4l«t:  (ata  wbnt)  tor  m  specisl  puvpoee;  aoi  Ok 
d^i»ii)w)t  pefaaed  lo  re^Uarer  tbem]  it  tras  Jioldeii  that  tbe 
MVlQiice  «up|)orted  the  decbratioB. 

Iftbeitction  be  brought  for  BCvetal  articles*,  it  is  not  ne- 
C«nary'to  set  forth  the  separate  value  uf  each  id  tbe  declara- 
tioo  ;  it  is  sufflcientifthejury  sever  the  values  by  their  verdict. 
.  .  Tbe  plaintiff  murt  prove  the  detainer  of  the  ^oods  pre- 
etsdty '  u  laid  In'  ttie  decteratiOD.  Hence,  in  detinue  for  a 
bona  for  lOOl.  upon;  barip)ent>^,  if  defendant  plead,  that  he 
did  not  receive  "A  bond  for  such  and  it  found  that  he  received 
a' kNXhd  f(>r  ft  greater  stim,  there  must  be  s  verdict  for  tbe 
defendant';  because  the  bond  is  not  tbe  same  as  that  which 


jthe  plaintiff  idei 
' '  "Tt^'^eheral  issue  in  this  action  i«  ncrn  detin^,  or  that  tbe 
dfeftndflDt'  doeiB  not  die(ain;l)ie  ^pdds  in  questibn.  Upon  this 
iasu**,  tbe  defendant  cannot  give  in  evidence,  that  the  goods 
vers  pswiied  to  himfovmoiKV'-whKh  has  not  been  paid,  for 
such  matter  ought  to  be  pteaaed  wecialty ;  b«t  be  now  giwc 
in  evidence  a  gill  frqi)[i  the  oli^ff ;  fi^r  tbia  proves,  fibathe 
does  not  detain  tt^  puuntiff*i  g^ods. 


The  form  of  the  judgment  in  this  action  is*,  that  tbe 
plaintiff  do  recover  the  goods  in  question,  or  the  vaJue  thereof, 
tf  the  plaintiff  cannot  have  tbe  goods,  and  bis  damages ;  that 
is,  damages  for  tfa*  detention  t'S). 

The  languDfic  of  the  judgment  \)eing  in  the  altemMive, 
'that  the  plaintiff' do,  recover  tlte  goods,  or  the  value  thereof, 
.it  is  incumbent 'oii'l((e  jury. to  find.  the_  value  17)i  and  ait 
^omission  in  this|  respect  cannot  I^  supplied  b;^  a  writ  of  iu- 
^qiii^of  damageif.  '",  ''.','.,. 
*sHMy«-B«I]Jhit8t/AiaBK^  b'PlrG*k^l«'CK«iic)'VeMe,  lORep. 

E  1  bit.  283.  >.  Heitwft  T.  WUm,  Salk.  306.  when 

Towii«etid'a  tit  Book  of  ■iadg^pofa,  be  nid,  that  be  thongblt.  Ibat  ■.  cgn- 

344.  2d  Book  of  Jadgn^nta,  ^  B^  tinry  detemiiustioD  in  Buitou  t-  Rp- 

»*,  S5.    Aitan'ira}n«v2(fe,,Rl.#.  ^^9fiuf)f^%JF,Bwp|./JM.wi41SU. 

n .   >,__  -^.      .^.  „  3^g  wBinolUw.  ,- 


(0)  "The  judgment  tn  twveris;  "thstThS"prainfiflrao  recover  hi» 

"(TJ'If  screral  thtngi  ai^  d^mail^ed;'  ihc'juij  ought  ttf  fiikdAte 
■TOli*  of  ewh'WWicular  tliiftB.    Eait.  T.  3  rf/6.  43.  a. 
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DISTRESS. 

I.  Of  the  Nature  and  Origin  ofia  Distress. 
II.  Of  the  Causes  far  which  a  Distress  may  be  taken, 
iti.. 'Of  the  Things  which  matfj  aniithe  Thing f  which  may 
>    '       Bei'disir^iined^  ,,  ^ 

IV.  WkamiKgdisiFaiih 

VM€ffike*Time  &i  which  0  Dk^ess  may  he4aken. 
VI,  OftKt^T^laci  where  4  Distress  may  be  taken. 
YII,  fhfi  Manner  ,qf  disff^^,  qf.  fH^tr^ss^^^  mi  herein 
of  the  8$de  jof  Disiressesfor  Rmi  drrear.    .  i? 

VIII.  Of  Pduni  Breech  and  itescous. 
IX; -O^  HSuiin^  ike  Distress,  and  of  Uregulurity  in  the 
Proceedings  by  tJie  Partn4ittr^ning^ 


I.  Of  the  Naiure  and  Origin  of  0 


TB£|MM¥erof;d0tiaioi&gim8  gfmii-'tathekmi'(HiKeu;or 
the  forfeiture  of  ftU-laid^.fot  ttM'pOTpow'of,atfoi€ing,1bhe 
t^W^%P«>*Mm^li9#^«r¥iceg,.;wt|s^^  .<)9fl3>*l«- 

tioD  of  hi8  enjoyment  of  the  land.  Hence  the  dwtrew  wa» 
considered  merely  as  a.ptedge^  and  the  detentiooi  tberaofwaa 
justi6able  only  ao  lon^  id  (he,d|9ties  incident  to  the  tenure  re*- 
mained  undischacged.  If  the  tenant  offered  goge^  and  l^f^dg^ 
for  the  perfooDiiice  of  the  services,  and  the  lord,  after  sucb 
offer,  persfsted^Q  <itetajning  the  distress;  Ihe  tbiiatt  'mij^bt 
sue  out  a  writ  of  replevin,  tSe  tenor  of  which  wa^.  that '^i^ 
defendant  had  taken  and  unjustly  detained  the  goods,  "against 
gages  and  pledges.**  This  foirm  is  still  preserved  inthe  prtv- 
eeedings  in  lepfariB,  but  the- offer  ef*  gages  and  pled^  has 
ftllm  into4isMefr  The  tej^Ukvnn cimsidered  as  iOllfMb<a 
matter  of  right,  that  if  a  person  by  deed  |;MiMd  a?tert  wfth 
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a  claiue  of  distress,  and  granted  further,  that  the  distresses 
taken  should  be  irreplevisable,  yet  they  mieht  be  replevied, 
such  a  restriction  being  against  the  nature  of  a  distress  ^ 

Goods  distrained  are  not  li&ble  to  the  distress  of  another 
subject,  because  in  custody  of  the  law  ^;  nor  to  another  aub- 


ject  s  execution 


IL  Of  the  Causes  for  which  a  Distress  may  be  taken. 

I.  M  Common  Law. — ^A  distress  may  be  takpn  for  the  non- 
performance of  services,  either  certam  or  such  as  may  be 
reduced  to  certainty  ^  viz.  beriot-service%  rent-service ', 
suit^service*,  that  is,  suit  to  a  hundred  court,  or  court-baron  ; 
for  non-payment  of  a  fine  imposed  on  an  inhabitant  of  a 
manor,  by  the  steward  of  a  court  leet,  for  refusing  to  take  the 
customary  oath,  when  elected  to  the  office  of  a  constable  ^ ; 
for  non-payment  of  an  amerciament  in  a  court  leet,  for  a  nui- 
sanceS  or  for  an  offence  done  in  court^ ;  lastly,  at  common 
law,  goods  or  cattle  damage  feasant  may  be  distrained  K 

A  landlord  cannot  distrain*,  unless  there  be  an  actual  de- 
mise to  the  tenant  at  a  fixed  rent  Hence  where  tenant  holds 
under  an  agreement  for  a  future  lease,  and  no  lease  has  been 
executed  and  no  rent  subsequently  paid,  the  landlord  cannot 
distrain. 

By  Pre^crtptfoft.— By  prescription,  a  distress  may  be  taken 
for  an  amerciament  in  a  court  baron" ;  for  a  penalty  imposed 
for  a  breach  of  a  bye-law  * ;  for  a  toll  in  a  fair  ^  (1). ' 

3.  By  Slatute.'^lt  would  be  an  endless  task  to  enumerate 
all  the  statutes  which  give  a  remedy  by  distress }  the  follow- 
ing, however,  cannot  m  passed  over  in  silence  t 

By  Stat  4  Geo.  2.  c  128.  s.'5.    ^  Every  person,  body  poli- 

«  1  ItitL.14S«b.  bSCo.41.8. 

^  Bio-Diitr.75.olfd  byLd.C.  B.  i  Pnt  t.  Stnni,  Ceo.  Jac.3S2. 

Ptrker,  S  Vei.  294 .  k  1  Roll.  Abr.  666. 1. 1 . 

c  Bro.tS.Fiiich,  11.  1  1  Intt.  142.  a.  161.  &. 

d  libit  as*  a.  m  OaBkT.H«iiter,6B.4tA.a2B^ 

•  lEol. Abr. 666. 1.41. Flowd.06.  n  1  Rol.Abr.666. 1.6. 

f  litt  iOQ.  213.  o  l)yer,321.b.  322.a.pl.23. 

I[  I  Rol.  Abr.  665. 1. 40.  pi  Rol.  Abr.  666. 1. 10. 15. 


(1)  A  distrew  maybe  taken,  vdieie.tfae  custom  warrants  itr  ^or 
«tt  smerciamenty  or£ne  impoBsd  by  the  steward  of  a  coart  baron. 
Co.  EnjU  tit.  Replevin,  pL  1. 
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tic  aod  corporate,  may  have  the  like  remedy  by  distress, 
an j  by  impNOunding  and  selling  the  same,  in  cases  of  rent- 
seek  {2)f  rents  of  assize,  and  chief  rents,  which  have  been 
duly  answered  or  paid«  for  the  space  of  three  years,  within 
the  space  of  twenty  years  before  the  23d  day  of  January, 

**  1731,  or  shall  be  thereafter  created,  as  in  case  of  rent  re- 

**  served  upon  lease." 

In  Bradbury  v.  Wright,  Doug.  624.  the  court  were  of  opi- 
nion that  a  rent  reserved  on  a  grant  in  fee  (3),  made  after  the 
statute  of  quia  emptores,  and  before  the  4  Geo.  2.  c.  28.  was  in 
its  nature  a  rent-seek,  and  tliat  it  could  not  be  distrained  for 
except  under  the  preceding  statute  ;  in  which  case  the  dis- 
trainor, in  his  avowry,  ought  to  have  alleged,  that  the  rent 
bad  been  duly  answered  or  paid,  for  the  space  of  three  years, 
within  the  space  of  twenty  years,  before  the  first  day  of  the 
session  of  parliament  in  which  this  statute  was  made. 

By  Stat.  11  Geo.  9.  c.  19*  s.  18.  ''Landlords  may  distrain 
**  for  double  rent,  upon  tenants  who  do  not  deliver  up  pos- 
"  session  after  having  given  notice  of  their  intention  to  quit, 
**  during  all  the  time  such  tenants  continue  in  possession." 

Where  there  are  rents  for  which  the  party  cannot  distrain. 


(2)  N.  There  cannot  be  a  rent-seek  issuing  out  of  a  term  for 
years.  Hence,  if  a  lessee  for  years  asngn  his  term,  reserving  to 
himself  a  rent,  he  cannot  enforce  the  payment  of  such  t&A  by  dis«^ 
tress  ;  because  a  rent  so  reserved  was  not  distrainable  for  at  common 
law,  and  not  being  a  rent-seek,  it  cannot  be  distrained  for  under  the 

operation  of  this  statute. v.  Cooper,  C.  B.  2  Wils.  375.,  Par- 

menter  v.  Webber,  2  Moore,  (C.  P.)  656. ;  but  in  such  case  an  ac- 
tion of  debt  is  maintainable,  Newcomb  v.  Harvey,  Garth.  161. 

(3)  A  rent  of  this  kind  prior  to  the  statute   of  quia  emptores^ 
would  have  been  properly  denominated  a  fee-farm  rent.    The  word 

fit-farm  imports  every  rent  or  service,  whatever  the  quantum  may 
be,  which  is  reserved  on  a  grant  in  fee.  It  is  not  properly  appli- 
cable to  any  rents,  except  rent-teivice.  Hence,  since  the  statute 
of  quia  emftores^  the  granting  in  fee-farm,  except  by  the  king, 
is  become  impracticable;  for,  by  the  operation  of  that  statute,  the 
grantor  parting  with  the  fee  is  without  any  reversion,  and  without 
a  reversion  there  cannot  be  a  rent-service  *•  But  a  grant  in  fee,  re- 
serving a  perpetual  rent,  with  a  power  of  distress,  will  be  good 
as  a  rent»cnar|;et.  And  it  seems,  that  if  such  a  rent  were  crea^ 
at  this  dav,  without  a  power  of  distress,  as  it  must  be  considered  as 
a  rent-seek,  it  would  be  dntrtinable  for  under  the  before-mentioned 
statute,  4  6.  2.  c.  28.  s.  5. 

•  Utt.  icc.  816.  t  Htif .  1  Init.  143.  b.  a.  5. 

X  z       ' 
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although  he  may  have  id  aasize,  yet  remedy  may  be  b^  lor 
such  rents  in  a  court  of  equity^. 


III.  Of  the  Things  which  may,  and  the  Things  which  may 

not,  be  distrained. 

I.  For  Rent  Arrear^^i  may  be  laid  down  as  a  general 
proposition,  that  all  moveable  chattels  of  the  tenant  may  be 
distrained  for  rent  arrear,  if  they  are  found  upon  the  land  de- 
mised'. 

If  the  cattle  of  a  stranger  are  trespassers  on  the  land  of  the 
tenant,  the  lord  may  distrain  them,  although  the  stranger 
make  fresh  suit',  and  although  the  cattle  be  pot  levant  and 
couchant^  But  if  the  cattle  of  their  own  accord  leave  the 
land,  the  lord  cannot  distrain  them*.  So  a  lessor  cannot  dis- 
train a  stranger's  cattle  which  escape  from  a  close  belonging 
to  a  stranger,  into  the  land  where  the  rent  issues,  through  de- 
fect of  fences,  which  either  the  lessor'  or  his  tenant^  was 
bound  to  repair  (4). 

If  the  estate  of  tenant  at  will  be  determined  either  by  his 
own  death*,  or  by  the  act  of  the  landlord,  he  or  his  execu- 

q  Ber  Oomyiif,  B.  Escb.  lUn.  6  and  t  15  H.  7. 17,  b. 

6  Geo.  a.  MSS.  u  11  H.  7.  4.ft. 

r  Com.  Dig.  Distreu,  B.  1.  aud  4T.  R.  x  2  Leon. 7. 

567.  S.  P.  per  Ld«  Kenyon,  C.  J.  in  y  t>yer,  317. b.  318.  a. 

Gorton  v.  Falkner.  t  Eaton  v.  Southby,  Wilier,  131. 
■  7H.7.  l.b.8.  a. 


(4)  *^  There  is  a  difference  between  a  lord  distraining  v^ithin  his 
sei^ory,  and  a  landlord  distrainine  for  rent  reserved  on  bis  owa 
lease ;  for  the  lord  has  Dothing  to  do  with  the  lamd  or  the  fences, 
and  so  it  is  not  material  to  him  whether  the  fences  are  repaired  or 
not;  but  it  is  otherwise  of  a  landlord ;  for  he  himself  ougnt  to  im- 
pair, or  to  provide  that  his  tenant  repairs  them,  else  he  would  take 
adtantase  of  his  own  wrong.  And  this  diyeisity  seems  to  be  war* 
ranted  by  the  books,  Dv.  Sl7,  31R.  22  Edw.  4.  49  b.  7  H.  7.  l« 
10  H.  7.  21.  15  IL  7. 17.  Bat  if  the  cattle  escape  into  the  laiid 
without  any  defect  of  the  fences,  or  where  the  tenant  gf  the  land  in 
which  they  are  distrained,  is  not  bound  to  repair  the  fences,  through 
the  defect  of  which  the  cattle  escape  and  aie  disdained,  itis  im* 
material  to  the  lord  or  landlord,  whether  they  are  levant  oroour 
chant  or  not.**  Per  Saunders,  in  Poole  v.  LongueviUe,  2  Saund.  289* 
See  also  Kemp  v.  Cruwes,  2  Lutw.  1580. 
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tors  may  reap  the  corn  sown  by  liim.  And  therefore,  such 
corn;  though  purchased  by  another  person,  cannot  be  dis* 
trained  (in  case  of  the  death  of  the  tenant  at  will)  for  rent 
due  from  a  subsequent  tenant. 

So  growing  com  sold  *  under  a  fieri  facias  is  protected 
from  a  distress  for  rent. 

With  respect  to  those  things  which  by  law  are  privileged 
firom  distress,  it  may  be  observed  that  some  are  privileged 
absolutely,  and  some  conditionally.  In  the  first  class  may  be 
numbered, 

« 

1.  Animals, /er^p  nalura^  whereof  a  valuable  property  is 
not  in  any  person ;  as  bucks,  does,  &c.  Deer  kept  within  an 
inclosure  do  not  fall  within  this  class,  for  they  may  be  dis- 
trained ^ 

3.  Such  things  as  cannot  be  restored  to  the  owner  in  the 
same  plight  and  condition  as  they  were  in  at  the  time  of  tak- 
ing them. 

This  exemption  proceeds  on  the  ground  of  the  distress 
having  been  considered,  at  common  law,  merely  as  a  pledge*; 
and  for  this  reason,  sheaves'  and  shocks  of  com  were  not 
distrainable ;  but  now,  by  stat  d  W.  &  M.  c.  5.  s.  3.  "  sheaves 
or  cocks  of  corn,  or  loose  com,  and  hay  lying  upon  any 
part  of  the  land  chained  with  the  rent,  may  be  seized,  se- 
**  cured,  and  locked  up  in  the  place  where  found,  in  the  na- 
"  ture  of  a  distress,  until  replevied  ;  but  the  same  must  not 
"  be  removed  to  the  damage  of  the  owner  from  such  place/*. 

3.  Things  fixed  to  the  freehold :— as  furnaces,  cauldrons, 
the  doors  or  windows  of  a  house,  or  the  like*. 

At  common  law,  com  growing  could  not  be  distrained,  be- 
cause it  adhered  to  the  freehold  .  But  now,  by  stat  11  G.9. 
c.  19.  s.  8«  "  Landlords,  or  their  bailiffs,  or  other  persons  em* 
**  powered  by  them,  may  distrain  com,  grass,  or  other  pro- 
**  duct,  growing  on  any  part  of  the  land  demised." 

The  word  "product'*  in  the  foregoing  section,  applies  to 
•uch  products  of  the  land  only  as  are  similar  to  those  speci- 
fied, to  all  of  which  the  process  of  becoming  ripe,  and  of 
beiug  cut,  gathered,  made,  and  laid  up,  when  ripe,  is  inct- 
dentel.  Heooetvees,  ihrabe,  and  plants,  growing  in  a  our- 
•svy  ground  cannot  be  distnined  '  for  rent. 

4.  Things  delivered  to  a  person  exercising  a  trade  ^  or  em- 

m  Pnoock  v.Pirris,*  S  B.  ft  B.  86S.  •  1  Inst.  47.*. 

b  DftTici  T.  TmMf  WiUei>  47.  f  1  Rol.  Abr.  660-  H.  pi.  3. 

c  1  Intt  47.  a.  g  Clark  ▼.  QaikvUii  8  Tftunt.  431 . 

d  Wilion  T.pucket,  S  Mod.  SI.  fa  1  .Imt.  47. «. 
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pIoyment«  to  be  carried^,  wrought,  or  manufactured  in  the 
way  of  his  trade,  are  not  distrainable,  as  cloth  delivered  to  a 
tailor.  So  a  horse  standing  in  a^mith^s  shop,  for  the  purpose 
of  being  shod,  or  in  a  common  inn  (5),  cannot  be  distrained, 
because  it  must  be  presumed  that  such  things  so  found  belong 
to  strangers.  So  goods  of  the  principal,  in  the  hands  of  his 
factor,  cannot  be  distrained  ^,  by  the  landlord  of  the  fiactor's 
premises,  for  arrears  of  rent  due  to  him  from  the  factor ;  for 
the  advancement  of  trade  equally  requires  that  goods  should 
be.  placed  in  the  hands  of  a  factor  for  sale,  as  that  they  should 
,  be  placed  in  the  hands  of  a  carrier  for  carriage,  and  the  in- 
stances enumerated  by  Sir  Edw.  Coke,  under  the  exception 
in  favour  of  trade  are  only  put  by  way  of  example. 

5.  Goods  distrained,  damage  feasant :  for  they  are  in  the 
custody  of  the  law'  (6). 

Among  those  things  which  are  privileged  from  distress, 
conditionally,  may  be  numbered, 

1.  Beasts  of  the  plough,  which  are  exempt,  if  there  be  a 
sufficient  distress  besides  on  the  land  whence  the  rent  is*' 
sues*  (7). 

2.  Implements  of  trade,  as  a  stocking  frame*,  or  a  loom  % 

i  Per  Cur.  in  Oitboum  r,  Hutit,  Salk.  n  SimpMn  ▼.  Hartopp.  WiUes,  51S. 

249.  WattB  V.  Daviet,  Scacc.    H.20O.3. 

k  GUman  ▼.  Elton,  3  B.  ft  B.  75.  MS.  S.  P. 

\   1  Inst.  47.  a.  o  Gorton  y.  PledkBer,  4  T.  R.566. 
m  1  Init.  47.  a.  b.  161  .a. 

(5)  It  seems,  that  theprivilege  of  a  common  inn  does  not  extendi 
to  a  livery  stable.  See  Francis  v.  Wyatt,  1  Bl.  R*  483.  and  3  Burr, 
1496.  where  the  question  was,  **  whether  a  carriage  standing  in  the 
yard  of  a  livery  stable  was  distrainable  for  rent  due  to  the  landlord 
mm  the  keeper  of  the  livery  stable  ?**  The  case  was  twice  aigued; 
but  the  court  appearing  to  be  strongly  inclined  in  favour  of  the  dis- 
tieas,  the  owner  of'  the  carriage  declined  bringing  the  question  to  a 
toird  aigument,  which  had  been  directed  by  the  court. 

(6)  It  seems  that  the  same  rule  holds  with  respect  to  goods  taken 
in  execution,  and  for  the  same  reasoir.  Eaton  v.  Southby,  WiUes, 
131. 

(7)  But  beasts  of  the  plough  majr  be  destraioed  for  the  poor 
rates,  although  there  are  other  distrainable  soods  on  the  memises 
more  than  sufficient  to  answer  the  value  of  the  demand.  Hutchins 
V.  Chambers,  1  Burr.  579.  This  decision  proceeded  on  the  ground, 
that  a  seizure  under  the  stat.  .43  Eliz.  c.  2.,  an4  similar  actit  re^ 
sembled  a  common  .law  distress  only  in  being  replevisable ;  and 
that  it  was  in  other  respects  analogous  to  a  common  law  ezecutioot 
under  which  any  goods  of  the  debtor  may  be  seized.      *• 
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if  they  are  in  actual  use,  and  there  is  a  sufficient  distress  be- 
sides. 

3.  Other  things  in  actual  use,  as  a  horse  whereon  a  person 
is  riding  ^,  or  an  ax  in  the  hands  of  a  person  cutting  wood,  &c. 

These  two  last  instances  of  exemption  proceed  on  this 
ground,  that  if  in  such  cases  a  power  of  distress  were  given 
by  law,  the  exercise  of  It  would  frequently  lead  to  a  breach 
of  the  peace. 

With  respect  to  those  things  which  may  be  distrained  da« 
mage  feasant,  it  may  be  laid  down  as  a  general  rule,  that  all 
chattels  trespassing  on  the  land  may  be  distrained  damage 
feasant 

The  law,  indeed,  has  extended  this  principle  so  far  as  to 
permit  A.  to  distrain  the  cattle  of  B.  damage  feasant^,  in  the 
close  of  A.,  although  they  were  put  there  by  a  stranger, 
without  the  privity  of  B.  It  is  to  be  observed,  however, 
that  a  horse  whereon  a  man  is  riding,  cannot  be  distrained 
damage  feasant ' ;  for  the  same  exemption  is  allowed  here 
as  in  cases  of  distress  for  rent  arrear,  and  for  the  same  rea- 
son ;  lest  bv  the  permission  of  such  distress  a  breach  of  the 
peace  should  ensue. 

By  Stat  7  Ann.  c.  1^  s.  3.  it  is  enacted  and  declared,  that 
process  of  distress  against  the  goods  of  any  ambassador,  or 
other  public  minister  of  a  foreign  state,  or  of  their  domestic 
servants  shall  be  void. 


IV.  Who  may  distrain^ 

The  king  may  reserve  a  rent  out  of  a  franchise  or  matter 
incorporeal,  as  well  as  out  of  lands,  and  may  distrain  for  it 
on  any  other  lands  of  the  tenant  hot  subject  to  the  rent ; 
but  not  on  such  other  lands  of  the  tenant  as  are  let  out  by 
tenant  or  extended.  And  by  stat  92  Car.  %,  c.  6.  the  gran- 
tee of  a  fee-farm'  rent  has  the  same  power  of  distress  as  the 
king  had*. 

1.  By  statute.— By  stat  7  H.  8.  c.  4.  it  is  enacted  \  *'  That 

p  1  Init  47.  a.  I  Atty.  O.  t.  Mayor  ofCoventiyi  1  P. 

<l  1  Rol.  Abr.  660 . 1. 25.  Wms.  306. 

jr  Stoiej  ▼.  Robinioii,  6  T.  R.  13S.  per    t  See  1  int  104.  b. 

Deniioii,*J.  in-CoUtns  ▼.  Reniion, 

Say.  R.  139. 
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the  recoverors  of  manors,  ]ands,«and  advowsons,  their  heirs 
and  assigns,  may  distrain  for  rents,  services,  and  customs, 
"  due  and  4inpaid,  and  make  avowry  and  justify  the  same, 
'*  and  have  like  remedy  for  recovering  them  as  the  recovereea 
'*  might  have  done  or  had,  although  the  recoverors  were 
"  never  seised  thereof." 

By  Stat  3^  H.  8.  c  37.  s.  I.  "  The  personal  representatives 
*'  of  tenants  in  fee,  tail,  or  for  life,  of  rent  services,  reat- 
"  charges,  rents-seek,  and  (iee-farms,  may  distrain  for  the  ar- 
**  rears,  upon  the  land  charged  with  the  payment,  so  long  as 
**  the  lands  continue  in  the  seisin  or  possession  of  the  tenant 
*  in  demesne^  who  ought  to  hate  paid  the  rent  or  fee^farm, 
or  of  some  person  claiming  under  him  by  purchase^  gift^  or 
"  descent:' 

This  statute  provides  a  remedy  where  the  testator  dies 
seised  of  a  rent  to  him  and  his  heirs,  or  for  life,  and  where 
by  bis  death  there  was  not  any  remedy  for  the  executor  at 
the  common  law  * :  hence,  executor  of  tenant  for  life  of  a 
rent-charge  may  distrain  for  rent  arrear  under  this  statute; 
but  where  the  executor  has  remedy  by  the  oommon  law  by 
action  of  debt,  as  in  the  case  of  an  executor  of  tenant  for 
years  of  a  rent  charge,  if  he  lives  so  long,  this  statute  does 
not  apply  '•  Neither  does  this  statute  extend  to  copyhold 
rents^ 

By  s.  3.  **  Husbands  seised  in  right  of  their  wives,  in  fee 
tail,  or  for  life,  of  any  rents  or  fee-farms,  may  distrain, 
''  after  the  death  of  their  wives,  for  arrears  due  in  their  life- 
•'  time.'*  And  by  s.  4.  "  Tenants  pur  auter  vie,  of  rents  and 
*'  fee-farms,  and  their  personal  representatives,  may  distrain 
"  on  the  land  charged  after  the  death  of  cestui  que  vie,'  for 
arrears  due  in  the  lifetime  of  cestui  que  tie. 

A.  seised  in  fee,  let  to  the  plaintiff  for  twenty-one  years, 
and  afterwards  dyine  seised  of  the  reversion,  the  defendant 
administered  \  and  distrained  for  half  a  year's  rent  due  to  the 
intestate,  for  which  he  avowed.  On  demurrer  to  the  avowry, 
it  was  objected,  that  there  was  notany  privity  of  estate  between 
the  administrator  and  the  lessor,  and  therefore  tlie  avowry, 
which  is  in  the  realty,  could  not  be  maintained  by  him.  And 
it  was  observed,  this  was  a  case  out  of  the  stat  of  3e  H.  8. 
c.  37.  for  that  only  gives  a  remedy  by  WSy  of  distress  for 


<t 


u  Qool  T.  Bdl,  1  Ld.  Baym.  172. 
X  Turner  V.Lee,  C|D« Car.  471. 
y  ApplttoB  ▼.  Deileyy  YeW.  186. 
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rents  of  freehold^  and  of  this  opinion  the  court  seemed  (8)* 
I  Inst  169.  a.  4  Rep.  60.  Cro.  (jar.  471.  Latch.  911.  Wade  v* 
Marsh  were  cited. 

One  entitled  to  the  separate  herbage  and  feeding  of  a  close  *, 
for  a  certain  time,  may  distrain  cattle  belonging  to  the  owner 
of  the  close,  damage  ^sant  there  during  that  time. 

If  a  terre-tenant,  holding  under  two  tenants  in  common  ^ 
pay  the  whole  rent  to  one,  after  notice  from  the  other  not  to 
pay  it^  the  tenant  in  common  who  gave  the  notice  may  dis- 
train for  his  share. 

One  tenant  in  common  may  take  a  distress  without  his 
companions,  and  avow  solely  ^ 

'  Grant  of  rent  to  testator  for  years,  with  a  clause  of  distress, 
that  the  -grantee  and  his  heirs  may  distrain^'.  Adjudged,'  that 
the  executor  should  distrain,  and  not  the  heir. 

A  mortgagee  after  giving  notice  of  the  mortgage  to  ttie 
tenant  in  possession*,  under  a  lease  prior  to  the  mortgage,  is 
entitled  to  such  rent  as  shall  be  in  arrear  at  the  time  of  notice, 
and  to  the  rent  which  accrues  afterwards,  and  may  distrain  for 
the  same  after  such  notice. 

If  by  a  custom  the  lord  is  precluded  from  turning  cattle 
on  the  common  during  a  certain  season  of  the  year  ^  a  com- 
moner may  distrain  the  lord's  cattle  which  are  turned  on  dur- 
ing that  time. 

Wherever  there  is  a  colour  of  right  for  turning  cattle  on  a 

ft  But  T.  Moore,  6  T.  R.  929.  d  Danel  ▼.  Wilioii,  Cro.  Eliz.  644. 

b  Hartiton  t.  Baniby,  6  T.  R.  246.  e  Mom  r.GtlliiiiQre,  Dong.  376. 

c  Cro.  Elu.  630.  f  1  RoU.  Abr,  406,  406.  (A.)  pi,  6. 


(8)  But  in  Powell  v.  KilHck,  Middlesex  Sittmgs,  M.  25  Q.  2. 
Wfa!ere  in  trespass  for  entering  plaintiff's  house^  and  carrying  away 
his  goods,  upon  not  guilty,  defendant  gave  in  evidence  thaihe  was 
executor  of  a.,  who  was  plaintiff's  hmdiord  of  the  house,  and  that 
he  diftrained  for  rent  ()Me  to  his  testator  at.  the  time  of  hti  death ; 
it  was  ohjected,  for  plaintiff,  that  executor  was  empowered  to  dis- 
train ttly  hy  virtue  of  the  stat  32  It  8«  c.  37.,  andthat  the  statute 
extended  to  the  executois  andadminiBtiatois  of  those  permxu  on1y» 
to  whom  rent  seiwioes,  reBt^chaisesi.rent^secli^  or  feeH^urms  weie 
due,  and  that  the  present  case  (ud  not  £|U  within  either  of  those 
descrijptiora.  But  Lee,  C«  J«  overmled  the  ohjection^  and  said, 
this  was  a  rent  service,  the  testator  being  in' his  life^me  seised  in 
fee,  and  the  plamtiff  holding  under  a  tenure  which  implied  feahy, 
Serj.  Hill's  MSS.  14  J).  72.  and  Bull  N.  ?.  57^^.  C.  .       ^ 
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common *»  a  commoner  cannot  distrain,  because  it  would  be 
judging  for  himself  in  a  cause  wbich  depends  on  a  more 
competent  inquiry.  Hence,  where  the  right  of  common  was 
for  two  sheep  for  every  acre  of  land  in  the  possession  of  eateh 
commoner,  it  was  bolden,  that  one  commoner  could  not  dis- 
train the  sheep  of  another  for  a  surcharge  (9). 

The  general  rule,  however,  that  one  commoner  cannot  dis- 
train the  cattle  of  another,  may  be  superseded  by  a  special 
agreement^;  as,  where  A.,  being  possessed  of  a  quantity  of 
land  in  a  common  field,  and  having  a  right  of  common  over 
the  whole  field,  and  B.  having  a  right  of  common  over 
tlie  whole  field,  they  entered  into  an  agreement,  for  their  mu- 
tual advantage  and  convenience,  not  to  exercise  their  respec- 
tive rishts  for  a  certain  term  of  years,  and  each  party  cove- 
nanted to  that  eifect.  During  the  term  the  cattle  of  B.  came 
upon  the  land  of  A.,  it  was  holden,  that  A.  might  distrain 
them  damage  feasant;  for,  by  the  operation  of  the  agreement, 
B.  stood  in  the  situation  of  a  stranger  with  regard  to  A. 

A  tenant  holding  over  after  the  expiration  of  his  term, 
cannot  distrain  the  landlord's  cattle,  which  were  put  on  the 
land  by  the  landlord  for  the  purpose  of  taking  possession '. 

Lessee  for  years  assigns  his  term,  reserving  a  rent,  he  can- 
not distrain  for  such  rent  arrear  at  common  law ^ ;  because  he 
has  not  any  reversion;  nor  can  be  distrain  for  it  under  stat. 
4  Geo.  2.  c.  98.  s.  5.  as  a  rent-seek;  because  a  rent-seek  can- 
not issue  out  of  a  term  of  years :  but  be  may  maintain  aa 
action  of  debt^. 


'  V.  Of  the  Time  at  which  a  Distress  may  be  taken^ 

As  rent  is  not  due  until  the  last  minute  of  the  natural  day, 
on  which  it  is  reserved  ^  it  follows,  that  a  distress  for  rent 


f  HaU  T.  Huding,  4  Burr.  3426. 
h  VHiiteman  t.  Kin^,  2  H.  Bl.  4. 
i  TMWton  T.Cottv,  7T.IL431. 


j  __  y.  Cuoper,  3  WiU.  375. 
k  Ncwoomb  v.Harv^,  Cartb.  161, 2. 
I  Dappa  V.  Mayo,  1  Saand.  282. 


(9)  But  where  cattle  are  turned  on  the  common  without  any  ooloQlr 
or  pretence  of  right,  a  commoner  may  distrain  them.  Admitted  in 
Hall  V.  Harding,  4  Burr.  2426.  It  was  said  by  Bathurst,  J.  and  not 
denied  by  the  rest  of  the  court,  that  if  a  man  who  has  a  right  of  com- 
mon upon  the  lord^s  waste,  for  cattle  levant  and  couchant  on  his  land» 
SQicharge  the  common,  the  lord  cannot  for  that  cause  distrain,  for  the 
lord  cannot  judge  thereof.    Anon.  3  Wils.  126. 
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airear  cannot  be  made  on  that  day  (10).  At  the  common 
law,  if  a  lease  was  made  at  Michaelmas,  for  a  year,  reserving 
rent  on  the  feasts  of  the  Annunciation  and  St  Michael  the 
.Archangel,  the  lessor  was  deprived  of  his  remedy  by  distress 
for  the  rent  due  at  Michaelmas ;  because  he  could  not  dis- 
train after  the  expiration  of  the  term  "*.  But  now  by  stat^ 
8  Ann.  c.  14.  s.  6.  "  Any  person,  having  any  rent  in  arfear. 
^^  upon  any  lease  for  life  or  lives,  or  for  years  or  at  will,  may 
*'  distrain  for  such  arrears  after  the  determination  of  the 
**  lease :  provided  "  such  distress  be  made  within  six  calendar 
•**  months  after  the  determination  of  such  lease,  and  during 
**  the  continuance  of  such  landlord's  title  or  interest,  and 
'*  during  the  possession  of  the  tenant  from  whom  such  aN 
*•  rears  became  due." 

Although  this  proviso  is  in  terms  conBned  to  the  posses- 
sion of  the  tenant*,  yet  it  has  been  holden,  that  where  the 
tenant  dies  before  the  term  expires,  and  his  personal  repre- 
sentative continues  in  possession  during  the  remainder,  and 
after  the  expiration  of  the  term,  the  landlord  may  distrain 
within  six  calendar  months  after  the  end  of  the  term  for  rent 
due  for  the  whole  term. 

In  Lewis  v.  Harris,  1  H.  BL  7.  n.  a.  it  was  holden  by  Skyn- 
ner,  C.  B.  that  the  term  was  continued  by  the  custom  of  the 
country,  for  the  purpose  of  giving  a  right  to  the  landlord  to 
distrain  on  the  premises  in  which  the  wav-going  crop  re- 
mained.   See  also  Beavan  v.  Delahay,  1  H.  dL  5.  S.  P.^ 

It  may  be  observed,  that  a  distress  for  rent  arrear  can  be 
taken  only  during  the  day-time'  (11) ;  but  cattle  damage  fea- 
sant may  be  distrained  not  only  in  the  day-time,  but  during 
the  night  also ;  otherwise  they  might  escape. 

m  1  Iiitt47.b.  o  Bnitbwiite  t.  Cookiey,   1  H.  BL 

n  8. 7.  466. 

p  1  Inft.l42.a. 


(10)  **  One  cannot  distrain  the  same  day  the  rent  grows  due»  but 
it  must  be  the  dav  after."  21  H.  6.  40.  Vid.  14.  H,  4.  31.  Sir 
M.  Hale,  MSS.  citea  by  Mr.  Hafgrave,  1  Inst  47.  b.  n.  6. 

(11)  **  Before  sun-risioff  or  after  sun-set,  no  man  may  distrain 
l>iit  for  damage  feasant.*'  Mirrour,  c.  2.  s.  26.  See  also  7  Rep.  7.  a. 
dnt  a  distress  for  rent  or  service  cannot  be  taken  in  the  night. 
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VL  Of  the  Place  where  a  Distress  may  be  taken. 

A  DiSTRBss  for  rent-service  may  be  taken  in  any  part  of 
the  land  boiden. 

So  for  a  rent  charged  or  reserved  upon  a  lease  upon  any 
part  ci  the  land  out  of  which  the  rent  issues.  And  if  a 
house  be  upon  the  land  demised  or  charged  "i,  a  distress 
may  be  tskea  in  the  house,  if  the  outer  door  be  open  (U) — 
For  a  rent^ervice  or  rent*cb&rge  issuing  out  of  the  land, 
vrbich  lies  in  different  counties,  a  distress  for  the  whole  may 
be  taken  in  one  county '.  So  if  a  rentpcbaige  issue  out  of 
land  in  the  possession  of  many  tenants,  a  distress  may  be 
taken  upon  the  possession  of  one  for  the  whole  rent,  for  it 
issues  out  of  each  part*.  But  where  there  are  separate  and 
distinct  demises,  there  must  be  separate  distresses  on  the  se- 
veral premises  subject  to  tbe  distinct  rents,  although  the  se^ 
veral  premises  are  demised  to  the  same  tenants  . 

By  sUt  11 6.  S.  c.  10.  B.  8.  '*  The  landlord  may  distrain 
any  cattle  or  stock  of  the  tenant,  depasturing  on  any  com- 
mon appendant  or  appurtenant,  or  any  way  belonging  to 
the  premises  demised. 

•  If  the  lord  come  to  distrain  cattle  which  be  sees  then  within 
his  fee*,  and  the  tenant  or  any  person,  to  prevent  the  lord 
firom  distraining,  drive  tbe  cattle  out  of  tbe  lord's  fee  into 
some  other  plaoei  j^et  may  tbe  lord  freshly  follow  and  distmin 
the  cattle ;  for  in  jud^n^eot  of  law  tbe  distress  will  be  con- 
sidered as  taken  witbm  bis  fee. 

A  different  rule  holds  with  respect  to  distresses  for  damage 
feasant ' ;  for  if  tbe  owner  of  tbe  beasts  chase  them  out  of  the 


u 
u 
u 


q  1  Rot  Abr.  S71. 1. 6.  t  Kogen  t.  Biifcmiie,  Str.  1040. 

r  lb.  1.  S7.  ao.  u  1  iDit  101. a. 

•  1  Rol.  Abr.  071. 1.33.  x  n>. 


(12)  A  distress  may  be  in  a  house  through  the  doon  or  windows. 
Com.  Dig.  tit.  Distress.  (A.  3.)  **  If  an  outward  door  be  open,  an 
inner  door  may  be  broken  in  order  to  take  a  distress,'*  per  Lord 
Hardwicke,  C.  J.  in  Browning  v.  Dann  and  others,-  CL  Temp. 
Hardw.  168.  ^*  But  a  padlock  put  on  a  bam  door  cannot  be 
opened  by  force  for  the  purpose  ef  distiailmig  the  corn,'*  per  Lord 
I&dwicke,  C.  J.  N.  Gates  or  inckwures  cannot  be  broken  open  or 
thrown  down  to  take  a  distress.  1  Inst.  161.  a.  By  stat.  11  G.  2. 
c.  19.  s.  7.  **  Any  place,  in  which  goods  or  chattels,  fraudulently 
**  or  clandestinely  conveyed  away,  are  locked  up  or  secured,  so  as 
**  to  prevent  the  same  from  being  taken  as  a  distress  for  rent  arrear. 
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soil, even  with  a  rieir  to  evade  the  distress,  yet  the  owner  of 
the  soil  cannot  distrain  them ;  because  the  beasts  must  be 
damage  feasant  at  the  time  of  the  distress. 

By  Stat.  11  Geo.  2.  c.  19.  s.  1.  (13).  *'  If  lessee  for  life, 
"  I .  W.  or  otherwise,  of  lands  or  tenements,  upon  the  de- 
mise whereof  any  rents  are  reserved,  shall  fraudulently  or 
clandestinely  carry  off  his  goods  from  such  demised  pre- 
mises, to  prevent  a  distress,  the  lessor,  or  any  empowered 
**  by  him,  may,  within  thirty  days  after  carrying  off,  distrain 
such  goods,  wherever  found,  for  the  rent  arrear,  and  sell  or 
dispose  of  the  same,  as  if  distrained  on  the  premises:  pro- 
**  vided  ^,  before  the  seizure,  such  goods  have  not  been  sold, 
**  &o;?^/c{e,  and  for  a  valuable  consideration,  io  a  person  not 
•*  privy  to  the  fraud" 

This  statute  applies  to  the  goods  of  the  tenant  only  and  not 
to  the  goods  of  a  stranger  *• 


M 


VIL  The  Manner  of  disposing  of  Distresses,  and  herein  of  the 

Sale  of  Distresses  for  Rent  Arrear. 

At  the  common  law,  the  party,  distraining  might  have 
driven  the  distress  from  .the  place. i^rhere.Jt  .was- taken,  into 

J  B.S.(14.)  B.R.E.T.  66Geft  3.  6M«nle  and 

X  lluiroton   t.   Adami     and    otheri»        Seiwyn,  38. 


**  may  be  broken  open  and  entered  in  the  day-time  by  the  party 
<*  distraining ;  6r8t  calling  to  his  assistance  the  constable  or  other 
**  peace  officer  of  the  place,  where  the  goods  are  suspected  to  be 
**  concealed ;  and  in  case  of  a  dwelling  house*  oath  beba  first  made 
**  before  a  justice  of  the  peace  of  a  reasonable  ground  to  suspect 
**  that  sQch  goods  are  therein ;  and  the  same  may  be  taken  and 
**  seized,  for  the  arrears  of  rent,  as  if  they  had  been  in  an  open 
•«  place." 

(13)  This  section  is  copied  from  the  second  section  of  the  foar-> 
teenth  chapter  of  the  8th  of  Ann,  and  differs  from  it  odiy  as  tothe 
time  allowed  for  the  seising  the  goods  after  the  carrying  off;  the 
statute  of  Ann  allowing  only  five>  and  the  statute  thirty  days. 

(14)  TUs  section  is  copied  iroin  the  3d  of  the  8  Ann,  c.  14.  with 
Ae  exception  of  the  woras  m  r 


•  * 
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any  other  place,  even  in  a  distant  county.  -  It  is  obvious", 
that  the  exercise  of  such  a  power  most  have  been  attended 
with  great  oppression ;  more  especially*  as  the  tenant  was 
obliged  to  provide  sustenance  for  his  beasts^  if  they  were  im- 
pounded in  an  open  pound  ;  and  the  beasts  being  driven  into 
a  foreign  county,  the  tenant  must  frequently  have  been  at  a 
loss  where  to  make  a  replevin.  A  partial  remedy  for  this 
evil  was  afforded  by  stat  59  H.  3.  c.  4.  which  prohibited  all 
persons  from  driving  the  distress  out  of  the  county  where  it 
was  taken.  But  the  stat  1  &  ^  Phil,  and  Mary,  c.  12.  has 
given  'a  further  check  to  it  By  the  last-mentioned  statute  it 
is  enacted,  **  that  no  distress  of  cattle  shall  be  driven  out  of 
*'  the  hundred,  rape,  wapentake,  or  lath,  where  the  distress 
**  is  taken,  except  it  be  to  a  pound  overt  within  the  same 
**  shire,  not  above  three  miles  distant  from  the  place  where 
**  the  distress  is  taken;  and  no  cattle  or  other  gooas  distrained 
**  for  any  manner  of  cause  at  one  time,  shall  be  impounded 
'*  in  several  places,  upon  pain  of  forfeiting,  to  the  party 
**  grieved,  one  hundrea  shillings  and  treble  damages.** 

If  the  hundred,  in  which  the  cattle  were  distrained,  be  in 
one  county,  and  the  hundred  into  which  they  were  driven  be 
ifi  another,  the  venue  may  be  laid  in  either  courity  ^. 

Persons  distraining  for  rent  arrear*  may  impound  the  dis- 
tress in  any  convenient  part  of  the  land  chargteble  with  the 
lentt 

The  stat  11  Geo.  2.  c.  19.  s.  8.  which  empowers  the  land- 
lord to  seise  growing  crops  as  a  distress,  authorizes  him  *'  to 
*'  cut,  gather,  and  lay  up  the  same,  when  ripe,  in  bams  or 
^  other  proper  place  on  the  premises,  if  any ;  if  not,  then  in 
'*  other  Dams  or  proper  place,  as  near  as  may  be  to  the  pre- 
'*  mises,  notice  thereof  being  given '  to,  or  left  at,  the  last 
'*  place  of  abode  of  the  tenant,  within  one  week  after  the 
'*  lodging  of  the  distress.*' 

Sale  of  Distress  for  Rent  Arrear.^^At  the  common  law, 
distresses  for  rent  arrear  could  not  be  sold,  but  only  detained 
as  pledges  for  the  enforcing  the  payment  of  such  rent ;  but 
now,  by  the  stat  9  W.  &  M.  sess.  1.  c.  5.  s.  9.,  it  is  enacted, 
"  That,  where  any  goods  or  chattels  shall  be  distrained  for 

any  rent  (15)  reserved  and  due  upon  any  contract,  and  the 

a  S  iDBt  106.  c  stat.  11  G.  8.  c  19.  ■.  10. 

b  IV)iieT.Da?i%8Twiiit.S6d.  dS.0. 


(15)  **  This  statute  does  not  affect  distresses  damage  feasant; 
consequently  they  remain,  as  they  were  at  common  law>  mere 
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'*  tenant  or  owner  of  the  goods  shall  not  within  five  (16)  days 

**  next  after  such  distress,  and  notice  thereof,  with  the  cause 
of  such  taking  (17)  left  at  the  chief  maDsion  house  (18),  or 
other  most  notorious  place  on  the  premises  charged  with  the 
rent,  replevy  the  same,  the  person  distraining  may,  with 

**  the  sheriff  or  under-sheriff  of  the  county,  or  constable  of 
the  hundred,  parish,  or  place*  whararthe  distress  is  taken, 
cause  the  distress  to  be  appraiiVBd  by  two  sworn  appraisers, 

*'  whom  such  sheriff,  &c.  sball  awear  to  appraise  them  trCily, 
and  after  such  appoiiaciaent,  may  sell  the  same  towards 
satisfaction  of  the  rent,  and  the  chaiiges  of  the  distress  and 
appraisement,  leaving  the  overplus,  if  any,  in  the  hands  of 

*'  the  sheriff,  &c.  for  the  owner's  use." 

This  statute,  although  it  authorizes  a  sale  after  the  five 
days,  does  not  take  away  the  right  to  replevy*,  after  the  five 
days,  in  case  the  distress  is  not  sold;  for  it  does  not  contain 
any  negative  words,  and  at  common  law  the  distress  was  at 
all  times  replevisable.  Secus  after  a  sale ;  for  then  the  pur- 
chaser is  entitled  to  take  the  goods  and  retain  tbem^ 

The  sale  of  growing  crops  is  not  authorized  by  this  statute 
of  9  W.  &  M.  Hence  a  tenant  whose  growing  crops  have  been 
seized  as  a  distress  for  rent  before  they  were  ripe,  cannot 
maintain  an  action  upon  the  case  against  the  landlord  for 
selling  the  same  before  the  five  days  or  a  reasonable  time  have 
elapsed,  such  sale  being  wholly  void  <. 

The  notice  of  distress  may  be  abandoned :  for  a  party  may 
distrain  for  rent,  and  avow  for  fealty  ^ 


e  Jacob  t.  kin^,  5  Taunt.  461 . 
f  Admitted  by  Gibba,  C.  J.  8.  C. 
g  Owen  T.  Lq^h,  3  B.  ft  A.  470. 


h  Per  M.  Kenyon,  C.  J.  in  Gwionet  t. 
FlkiUipa,3T.R.645. 


pledges;  and  the  sale  of  them  will  make  the  party  distraining  a 
trespasser  ah  mttio.*'  Per  Lord  Hardwicke,  C.  J.  in  Dortoa  v. 
Pickup,  Sittings  after  M.  T.  9  G.  2.  M SS. 

(16)  The  five  days  are  reckoned  inclusive  of  the  day  of  sale. 
Wallace  y.  King,  1 H.  BL 13.  anda  reasonable  time  after  theexjpiration 
of  the  five  days  is  allowed  to  the  landlord  fw  appraising  ana  selling 
the  goods.    Pitt  v.  Shew,  4  B.  4f  A.  208. 

(17)  It  is  not  necessa^  to  set  forth  in  the  notice  at  what  time  the 
rent  became  due.    fer  BuUer,  J.  in  Moss  v.  Gallimoie,  Doug.  280. 

(18)  In  Walter  v.  Rumbal^  Ld.  Raym.  53.  it  was  holden,  that 
notice  to  the  tenant  was  good  notice  under  this  act,  the  sole  object 
of  the  statute  being,  that  the  party  should  have  notice ;  which  ob- 
ject was  more  effectually  attained  by  a  notice  given  to  the  party 
himself,  than  by  a  notice  left  at  the  mansion  house,  or  most  noto- 
rious place  on  the  premises. 
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VIII.  Of  Pound  Breach  and  Rueous. 
1.  Of  Pound  Brea/A. 

Am  actioD  for  m  pound  breach  Mes^  where  aperwH)  dis- 
trains cattle  fiyr  dama^  feasant  in  his  land,  or  for  rent  or  ser- 
▼icee^  and  puts  them  into  the  common  pounds  or  into  another 
pound  or  place,  which  shall  be  said  tobea  lawful  pounds  and 
the  owner  of  the  cattle,  or  other  person,  takes  the  cattle  out 
of  the  pound,  and  drives  them  where  he  pleases.  See  the 
form  of  the  writ  in  this  action,  F»  N.  B.  100.  a.  100.  b.  101.  a. 
there  called  a  writ  de  parcofracto. 

If  a  person  sends  his  senrant  to  distrain  for  rent  or  services  ^ 
and  the  serrant  distrains  the  cattle,  and  impounds  them,  md 
a  stranger  takes  them  out  of  the  pound,  the  action  must  be 
brought  hj  the  master  and  not  the  servant;  for  it  it  the 
ma8ter*s  pound. 

If  a  person  distrain  cattle  for  damage  feasant,  and  put  them 
in  the  pound  ^  and  the  owner,  who  Md  common  there^  make 
fresh  suit,  and  find  the  door  unlocked,  he  may  justify  tbe 
taking  away  the  cattle  in  a  parco  fracto.  If  the  owner  break 
the  pound,  uod  take  away  his  goods,  the  party  distrainii^ 
may  have  his  action  de  porco  fracto^  and  he  may  also  take  his 
goods  that  were  distrained  wheresoever  he  find  them,  and  im- 
pound them  again. 

A  pound-keeper  is  bound  to  receive  every  thing  offered  to 
his  custody,  and  is  not  answerable  whether  the  thing  wene 
legally  impounded  or  not*.  If  the  cattle  be  wrongfully  taken, 
the  person  who  brings  the  cattle-is  answerable,  and  not  the 
pound-keeper,  unlefs  it  can  b^  proved  that  he  has  tranagressed 
the  limits  of  his  duly,  and  assented  to  the  trespass.  When 
the  cattle  are  once  impounded,  he  cannot  let  them  go  without 
a  replevin,  or  without  tbe  consent  of  tbe  party.  When  the 
cattle  are  in  tbe  pound,  they  are  in  the  custody  of  the  law; 
and  if  the  pound  is  broken,  the  pound-keeper  cannot  bring 
an  action,  but  the  person  who  distrained  them. 

See  the  statute  $  W.  ft  M.  first  sess.  c  5.  at  the  close  of 
the  next  section. 


i  F.N.B.100.a. 
k  F.  N.  B.  100.  b. 
1    llii»t.47.b. 


m  Badkin  t.  Powdl,  Covp.  47S.  dl«d 
by  Bailer,  J.  in  Brandtof  t.  Keat, 
1  T.  R.  GS. 
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2.  OfRemxms. 

RescouB,  as  far  as  the  same  relates  to  distress,  means  the 
taking  away  and  aetting  at  liberty,  against  law,  a  distress 
taken*.  « 

Reacoos  lies,  where  a  person  distrains  for  rent  or  services, 
or  for  damage  feasant,  and  is  desirous  of  impounding  the,  dis- 
tress, and  another  person  rescues  the  distress  fron»  him^ 

The  party  distraining  must  be  in  possession  of  the  distress, 
otherwise  tnere  cannot  be  a  rescue  ^  But  although  rescue 
will  not  lie  at  the  suit  of  a  person  who  is  prerented  by  another 
from  making  a  distress,  yet  an  action  on  the  case  will  lie  for 
the  disturbance. 

If  a  person  send  his  servant  to  distrain  %  and  rescousbe 
made  upon  the  servant,  the  action  must  be  brought  by  the 
master  who*sustains  the  injury,  and  not  by  the  servant 

If  a  distress  is  taken  without  cause,  as  where  rent  is  not 
due%  the  owner  may  make  rescous  before  the  distress  is  im^ 
pounded*.  So,  if  the  owner  tender  the  rent  before  distress 
taken  ^  But,  after  the  distress  is  impounded,  the  owner  can-* 
not  break  the  pound,  and  take  the  distress  out  of.  the  pound ; 
for  it  is  then  in  the  custody  of  the  law  "• 

The  action  of  rescous  has  ftlleninto  disuse ;  the  usual  re# 
medv  at  this  time  is  by  an  action  on  the  case.  By  stat  9  W. 
&  M.  first  sess.  c.  5.  s.  4.  it  is  enacted,  "  That  upon  any  pound 
'*  breach,  or  rescous  of  goods  or  chattels  distrained  for  rent, 
"  the  party  grieved  shall»  ip  a  special  action  on  the  case,  for 
'*  the  wrong  thereby  sustaiped,  recover  treble  damages  and 
**  costs  against  the  offenders,  or  against  the  owners  of  the 
'*  distress,  in  case  the  same  be  afterwards  found  to  have  come 
*'  to  their  use  or  possession*" 

The  construction  put  on  this  statute  has  been',  that  the 
word  treble  shall  be  referred  as  well  to  the  word  coats,  as  to 
the  word  damages. 

Proof  of  a  tender  of  the  rept  after  the  impounding  of  the 
distress,  will  not  bar  an  action  on  this  statute  ^ 


n  1  lost*  160.  b. 

t   Id.  160.  b. 

o  F.N.B.  101.  a. 

a  Id.  47.  b. 

p  F.  N.  B.  lOS.  b. 

X  LawsoQ  T.  SUuy,  Locd  Raym. 

q  F.N.  B.  101. b.  . 

CarUi.331.S.  C. 

r   Host.  160.  b. 

y  Firth  ▼.  Purdi,  6  T.  R.  439. 

•   Id.47.b. 
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IX.  Of  abusing  ike  Distress,  and  of  Irregularity  in  the  Pro^ 

ceedings  by  the  Party  distraining. 

An  abuse  of  thedistresB  makes  the  party  diBtrainiog  a  tres- 
passer ab  initio,  except  where  it  is  otherwise  provided  by 
statute*. 

Id  trespass iTor  breaking  and  entering  the  plaintiff's  house* 
and  taking  and  carrying  away  his  goods,  the  defendant  justi- 
fied the  taking  and  carrying  away  the  goods,  as  a  distress  for 
damage  feasant :  replication,  that  after  the  distress,  the  de- 
fendant converted  tnem  to  his  own  use :  on  demurrer,  it  was 
urged,  that  the  replication  was  a  departure ;  for  it  did  not  sup- 
port the  plaintiff  s  declaration  in  trespass,  but  shewed  rather 
that  he  ought  to  have  brought  trover  on  the  conversion  ;  but 
the  court  overruled  the  objection,  observing,  that  be  tcko 
abuses  a  distress  is  a  trespasser  ab  initio ;  and,  therefore,  if 
in  trespass  the  defendant  justifies  nomine  disirictionis,  the 
plaintiff  may  shew  an  abuse,  and  it  is  not  a  departure,  but 
will  support  the  declaration  ;  and  so  it  does  in  this  case ;  for 
the  conversion  is  a  trespass' or  trover  at  the  plaintiff's  elec- 
tion ;  and  the  matter  disclosed  in  the  replication  makes  good 
his  election ;  for  it  proves  it  a  trespass  as  well  as  a  trover. 
See  Dye  v.  Leatheraale,  3  Wils.  30.  where  the  same  point 
was  ruled,  and  the  authority  of  the  preceeding  case  recognised. 

By  Stat  11  Geo.  3.  c.  19.  s.  19.  **  Where  any  distress  shall 
be  made  for  any  rent  justly  due,  and  any  megulsifity  or 
unlawful  act  shall  be  afterwards  done  by  the  party  dis- 
*'  training,  or  his  agent;  the  distress  shall  not  be  deem^  un- 
"  lawful,  nor  the  distrainer  a  trespasser  ab  iniUo,  hut  the 
*'  party  grieved  may  recover  satisntction  for  the  special  da- 
**  mage  in  an  action  of  trespass,  or  on  the  case  ^,  at  the  election 
**  of  the  plaintiff;  and  if  be  recover  he  shall  have  full  costs.*' 
But  by  s.  20.  of  the  same  statute,  it  is  provided,  *'  That  no 
**  tenant  or  lessee  shall  recover  in  such  action,  if  tender  of 
**  amends  has  been  made  before  action  brought*'  By  stat 
17  Geo.  9.  c.  88.  s.  8.  '*  Where  any  distress  shall  be  made 
for  money  justly  due  for  the  relief  of  the  poor,  the  distress 
shall  not  be  deemed  unlawful,  nor  the  paity  making  it  a 
trespasser  on  account  of  any  defect  or  want  of  form  in  the 
warrant  of  appointment  of  overseei:^,  or  in  the  rate  or  as- 
sessment, or  in  the  warrant  of  distress  thereupon,  nor  shall 

«♦ 

k  Bee  at  the  close  of  thii  section,  11  G.    b  See  Winteibourn  v.  Moij^aa,  II  £est» 

2.  c  1 0.  g.  19.  and  17  G.  2.  c.  38.  ■.  8.        395.  and  post.  tit.  Trespass,  n.  (5). 
a  C^aigiaTs  ▼.  Smith;  Salk.  221. 
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the  party  distraining  be  deemed  a  trespasser  ah  initio,  on 
**  account  of  any  irregularity  which  shall  be  afterwards  done 
by  him,  but  the  party  grieved  may  recover  satisfaction  for 
the  special  damage  in  an  action  of  trespass,  or  on  the  case*, 
**  with  full  costs ;  unless  tender  of  amends  is  made  before  ac- 
•«  tion  brought  ■•" 

Trespass  lies  against  a  landlord  \  who,  on  making  a  distress 
for  teat,  turns  the  tenant's  family  out  of  possession,  and  con- 
tinues in  possession  after  the  rent  is  paid.  But  trespass  will 
not  lie  for  an  excessive  distress  merely  (19). 

Plaintiff  brought  trespass  in  C.  B.  for  taking  an  excessive 
distress*,  and  recovered ;  but  on  error  in  B.  R.  the  judgment 
was  reversed  on  the  ground  that  trespass  would  not  lie ;  the 
entry  and  distress  being  lawful,  in  part,  for  the  rent  due,  and 
the  whole  being  one  act;  and  that  it  was  not  like  the  case, 
where  there  was  a  subsequent  abuse  of  the  distress. 

The  proper  remedy  for  an  excessive  distress  is  an  action 
on  the  case,  founded  on  the  statute  of  Marlbridge,  52  H.  3. 
c.  4.  which  provides,  *'  that  distresses  shall  be  reasonable, 
**  and  that  persons  taking  unreasonable  distresses  shall  be 
"  grievously  amerced  for  the  excess  of  such  distresses/'  But 
this  action  cannot  be  maintained  after  a  judgment  recovered 
in  replevin'. 

z  8. 9.  c  Lynn  ▼.  Moody,  Fitg.  85.     2  Str. 

a  S.  10.  851.8.  C. 

b  Etherton  t.  Popplewell,  1  East,  139.    d  Phillipi  ▼.  Benyman,  Trin.  ^  G.  3. 

B.  R.  MS. 


(19)  Hutchins  v.  Chambers,  I  Burr.  590.  S.  P.  In  this  case 
the  rule  was  settled,  **  that  trespass  will  not  lie  for  an  expessive  dis- 
tress ;*'  but  it  was  said,  that  there  was  one  excepted  case  *,  namely, 
where  gold  or  silver  was  taken  to  an  excess,  apparent  on  the  face 
of  it;  as  where  six  ounces  of  gold  and  100  ounces  of  silver  were 
taken  for  6s.  and  8d. ;  but  that  proceeds  on  the  around,  that  gold 
and  silver  are  of  a  certain  and  Known  value,  and  the  measure  of 
the  value  of  other  things. 

•  Moir  V.  Munday,  B.  R.  H.  28  G.  3.  cited  in  1  Biur.  582.  and  by  Kenyou,  C.  i- 

in  Crowther  v.  Ramibottoin,  7  T.  R.  668. 
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This  Work  is  on  a  plan  entirely  new ;  the  object  is  to  show  the  use 
of  the  different  parts  of  deeds,  the  rules  of  law  by  which  they  are  go* 
vemedf  the  form  and  arrangement  of  each  distinct  species  of  deed,  and 
the  cauHon  to  be  observed  in  general ;  with  select  Precedents  of  Fowme 
to  illustraie  the  application  of  the  (AservaJiions. 


•%•% 


New  Law  Works  PubliMhed  by  J.  W.  &  T.  Clarkb. 

WATKINS  ON  COPYHOLDS.  * 
In  Two  thick  vols.  8?o.  1/.  13*.  hoards^ 
A  TREATISE  on  COPYHOLDS,  by  C.  Watkins,  Esq.,  Barrister 
at  law.  The  Third  Edition,  corrected  and  much  enlarged  from  the 
Author's  Papers ;  and  further  augmented  with  Notes  on  all  the  more 
recently  adjudged  Cases  on  the  subject,  down  to  the  present  period, 
by  Robert  Stuolb  y  Vida  l,  Esq.  of  the  Middle  Temple,  the  Author's 
Executor.  To  this  Edition  is  also  added  an  Appendix  of  Manorial 
Customs,  &c. 

**  On  this  branch  of  the  Law  Mr,  Watkins*  s  Treatise  coniains 
nearty  every  thing  that  is  useful ;  and  it  is  hardly  too  much  to  say  of 
it  that  it  is  one  of  the  best  practical  books  in  the  /aw."— See  Preston^s 
Jhstraet,  229. 

GILBERTS  TENURES,  BY  WATKINS. 
In  8vo.  155.  boards^ 
The  LAW  of  TENURES,  including  the  Theory  and  Practice  of 
Copyholds,  by  the  late  Lord  Chief  Baron  Gilbert  ;  with  an 
Historical  Introduction*  on  the  Feudal  System,  and  copious  Notes 
and  IHostrations,  by  Charles  Watkins,  Esq.  of  the  Middle  Tern-  . 
pie.  Barrister  at  Law* 

The  Fifth  Edition,  with  the  AnnotatoT*s  last  Corrections  and 
Additions,  prepared  for  the  Press  by  R.  S.  Vidal,  Esq. 

A  new  Edition  of  this  Work  having  been  coiled  for^  it  has  been 
carefnlly  revised  anm  corrected  throughoiLt';  and^  in  the  hope  of  its 
conducing  in  no  small  degree  to  the  ease  and  accommodation  of  the 
Reader^  an  improvement  has  been  attempted  in  regard  to  the  distribti- 
(ton  of  the  additional  Notes,  by  subjoining  them  at  the  foot  of  the 
Test  tnstead  of  placing  them  apart  by  themselves^  as  in  the  former 
Edition^  at  the  end  of  the  Volume,  It  has  also  been  endeavoured  to 
make  this  Work^  in  point  of  size,  paper^  and  fype,  correspond,  as 
nearly  as  Wissihle^  with  the  late  improved  Editions  of  the  Annotator*8 ' 
other  Publications,  This  Edition^  it  is  moreover  hoped,  will  be  found 
to  possess  a  still  higher  claim  to  the  attention  of  tlie  Profession  and  the 
Public,  from  its  comprising  a  variety  of  Corrections'  and  Additions 
whidi  the  late  Mr,  Watkins  left  behind  him  in  his  own  hand^writing, 
and  whid^eame  with  his  other  Papers  into  the  possession  of  the  present 
Editor  as  his  Executor. 

WATKINS's  CONVEYANCING. 
.  In  8vo.  price  I2s.  beards. 
PRINCIPLES  of  CONVEYANCING,  designed  for  the  Use  of  Stu- 
dents ;  with  an  Introduction  on  the  Study  of  that  Branch  of  Law,  by 
Charles  Watkins,  Esq.  of  the  Middle  Temple,  Barrister  at  Law. 
The  Fourth  Edition,  with  the  Author*s  last  Corrections,  with 
very  considerable  Additions,  by  Richard  Preston,  Esq.  Barrister 

at  LAW, 

Since  thepublication  of  the  last  Edition  tJie  Publisheri'  have  received 
from  Mr.  Watkins's  Executor  f  Robert  Studley  Vidal,  Esq,)  the  Copy 
of  the  Work  as  finally  revised  by  the  Author  himself;  they  have 
therefore,  availed  themselves  of  this  opportunity  of  introducing  s^ich 
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